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V ’ by ‘as t'pclicil, or eacli by a diUc'rent (. odk il, the 

. leg^W ^ entitled to both legacies. 

See Hatton, i Bro. C, C, 389 n. ; Cresswe/l v. Cressweli, L. R. 6 Eq 69 

Explanation,--! n the last four ruirs, the word Will does not in* 
a Codicil, X 


. ' It lustrations, 

(rt) A,.*having ten ‘;hares, and no more, in the Bank of Bengal, made his Will, which 
eoiitams near its cunjineiicement the words. " I bequeath rny ten shares in the Bank of 
Bengal to B.” After «other bequests, the Will <‘om'ludes with the words, “ and I bequeath 
**)rty ten shares in the Bank ot Bengal to B.'* B is entitled simjdy to r<‘ceive A's ten shares in 
the Bank of Bengal. 

(/;) A, hr'iving one diamond ring, which was giv(*n him by R, bequeathed to C the 
diamond ring which was given him by B. A afterwards made a Codicil to his Will, and 
thereby, after giving other legacies, he bequeafht*d to C the diamond ring which was given 
him by B. C can claim nothing except the diamond ring whit h was given to A by B. 

fc) A, by his Will bequeaths to B the sum of 5,000 rn))eps, and afterwards, in the same 
W'’ill, repeats the bequest in the same words. B is entitled to one legacy of 5,000 rupees 
only. 

Ui) A, by his Will, bequeaths to B the sum of 5,000 riqiees, and afterwards, in the 
same Will bequeaths to B the sum of 6,000 rupees. B is entitled to receive 11,000 rupees. 

(c) A, by his Will bequeaths to B 5000 rupees, and by a Codicil to the Will he 
bequeaths to him 5,000 rupee.s. B is entitled to receive lo.ooo rupees. 

(/■) A, by one Codi'nl to h?s Will, bequeaths to B 5 000 rupee.s, and by another Codieil, 
bequeaths to him 6,000 rupee,, B is entitled to rermve i 1,000 rupees. 

A, by his Will bequeath.s 500 rupees to B b(‘fMus<‘ sh<j was his nurse and in 
another part of the Will bequeaths 500 rupeM-s to B “ b«*cnise sin* wmit to England with his 
children.” B is entitled to rei'cive i 000 rupees. 

(/;) A, by his Will bequeaths to B the sum <►!' 5,000 rupees, and also, in ain»thei part of 
the Will, an annuity of 400 rupee.s B is entitled t«» both lega<*ies. 

^/) A, by his Will, bequeaths to B the sum ot 5,000 rupees, and also bevpicaths to him 
the Sinn of 5000 rupees if he shall attain the age ol iH B is entitled absolutely to one sum 
ol 5,000 rnpecjs, and takes a contingent interest in anutlu-r sum of s ^oo rupees. 


NOTES AND COMMENTARIES. 
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§ 1. Double SfiftS.— Double gifts are, where there are two gifts to the 
same person. There may be four cases of such gifts ; (a) where the same specific 
thing is given twice ; {b) wheje the like quantity is given twice ; (c) where the 
second is less in amount than the first : and {d) where the second is larger in 
amount than the first [Aston, J. in Hooky v. Hatton^ i Bro. C. C. 390 ; 2 W & 
T. L. C. 321]. Besides, sucli gifts may be made either in the same instrument 
or in different instruments. The general rule applicable in such cases is, that 
where the bequests are of the same thing or are eijual in amount, and are in the 
same instrument, the second is to be construed as a mere repetition of the first ; 
but where the bequests vary in amount or kind, or are in different instruments, 
the second is cumulative and nf)t a mere repetition or substitution for the first 

(i) (a). 

The leading case on the subject is Hooky v. IlattoJi (supi a) w^licre the 
testatrix gave by her will to the plaintiff a legacy of 500/, 
Hooley v. Hatton. and then by m codicil declared, “ I give Lydia Hooley (the 
[damtiff) icoo/.’ 'rh(‘ question was, whether the last 
legacy alone passed, or the le gatee was entitled to both, and it was held that th(‘ 
second bequest was cumulative and the [daintiff was entitled to both the sums. 

§ 2. The rules. — ^I'hc* question whether any particular bequest is ciinui 
lative or is a mere repetition of the first, may ba^raised in two classes of cases. 
These are : — 

A. Where “ there is nothing in the will to show what the testator intended.’' 

B. Where there* is evidence of the testator’s intention apparent on the* 
face of the will, 

d'he rules under this section are applicable to class A only, /. c., w here there 
is no intrinsic evidence as to the testaUw’s intention. They arc not applicable 
to class B, because there,- the testator’s intention being apparent, that intention 
is the only and the best rule of construction [Ridi^es v. Morrison r Bro. C. (". 

389]- (2)- 

'rhese rules g(‘n(wally correspond wfith the four cases noK'd abov<‘ (§ 1). 

§ 3. Class A. ‘‘ If there is nothing* in the will.” 

The cases under this class may be divided as follows : - 

(1) Where the second gift is prima facie a repetition. 

(«) the bequests being in the same instrument ; 

{p) the bequests being in different instruments. 

(2) Where the second bequest is prima facie cumulative. 

W where the gifts are in the same instrument ; 

(^) where they are in different instruments. 

(a) If the second legacy is intended by the testator to be given in addition to the 
the second is commonly called a “cumulative legacy." But if the second is intended^ 
be given in the place of the first, it is commonly spoken of as a “ substitutional or substitu 
legacy " Page p. 945 i 798. 

it) Wins. 1295. *^96: Hawjc. 304; Bigelow. 324-25 ; Theob. Chap. XVl. 

(a) Wms. 1295. 
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See the following Table. ♦ 

Table showing* the application of the Rules. 
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and Rule 
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iiig cumulative rebutted by 
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13; Tin i h.ir.i 
cond gitt 


■ler ot the 


(| '1 he purpose or motive of | Where 
the gifts See t b f 


not 

ifijra 


so rebutted 


(i) Where the second Is prima facie a repetition.— rhe isi and 

2iicl rulf govern cases under this head. 


{a) The bequests being* in the same instrument.— 

First rule. — where the same specific thing is bequeathed twice to the same 
legatee /« the same will. This is almost a verbatim reprint of the ist rule in 
Williams’ “Executors.” '^fhe reason of this rule is very plain, - because the 
same specific thing or corpus cannot be given twice. Thus where a testatrix 
by the first codicil gave C. her single diamond ring, and by the fourth codicil 
gave her the same thing in the same words, it was held that C. was entitled to 
receive the specific diamond ring only \Duke of Si, A/bans v. Beauclerk^ 2 Atk. 
636. See also Suisse v. Lowlher, 2 Ha. 432] (1). See ill us. (a) and (b). 

Second rule. — 'rhe meaning is, that, if a legacy, in a will, be given to a 
certain individual and in the same will a legacy of precisely the .same amount be 
given again to the same individual, this will raise a presumption that the second 
legacy is merely a repetition of the first, ' by inadvertence, forgetfulness, or 
otherwise. I'luis where among.st a .series of legacies and annuities the testator 
declared — “ To Thomas Newman I give an annuity of 30/. for his life payable 
quarterly,” and again, in the same instrument repeated “ I give to Thomas 
Newman, the butler, 30/. a year for his life,” it was held, that the second gift 
was merely a repetition of the first [Holford v. Wood, 4 Ves. 75 ; Garth v. 
Meyrick, 1 Bro. C. C. 30 \ Manning v. Thesiger^ 3 My, and K. 29J (2). See 
illus (c). This rule corresponds to Mr. Justice Williams’ second rule (3). 

{b) The bequests being in different instruments.— This is also 
'.overned by the first rule.^ — Double gifts of the same specific thing is a repeti- 
tion of the first, whether such gifts are in the same or different instruments. 


(i> Wms. 129s; Flood. 486; 3 W. and T. I.. C. 321 ; Theob. 136, 5th Edn. 
(2) Hawk. 303, 304 ; Theob. 134, 5th Edn. (3) Wms. 1295. 
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[Duke of Si, Albanfs, Beauclerk, su/>r(i\ If a legacy of the same amount be 
given to*the same i)erson in two different testamentary instruments, and the 
same motive be assigned Ibr eac'h, a j)rcsumption will be raised that only on(i 
legacy was intended, and the second is a mere rcj)etition of the first [See JJursi 
V. Beach, 5 Madd. 358] (1). 

(2) Where the second bequest is prima facie cumulative.— f he 

'general rule, as already seen, is that, where in different writings there is a 
bequest to the same legatee, of equal, greater or less sums, the latter is an 
augmentation, i.e., cumulative {^ffoolev v. Tlation^ suprii\ The principle is, 
“ he who has given moie than once, must prima facie b(‘ intended to mean 
more than one gift’' {^Ibid). So where two legacies of une(]ual amount are given 
to the same U'gatet* in the same instrument, the legate(‘ will he entitled to both, 
/. e,, the second is eunnilativc. 

(^/) Where the bequests are in the same instrument. - c:ases under 
this head are governed bv the lule (see illus. d). This rule seems t(^ con- 
template such ■ cases of double legacies as are unequal only. Asa 
matter of fact, however, legacies may he not only of different amounts but ol 
different kinds also. If, for instance, A. by bis will bequeath to B. Rs. 5000, 
and also in another part of tht) .sjune w'ill, give an annuity of Rs. 400, 1 >. will be 
entitled to both the legacies. [T'his is illustration (h). See Masters v. Masters, 
I P. Wins. 423, 424]. 'rhus it seems, the rule is applicable to cases of double 
gifts of iineciual (Quantity also. It ap|)lies also where one legacy is given generally 
and the other for a particular purj)0''e, or wdierc one reason is assigned for the 
first and a different reason for the second, as in illustration (.c’) [Ridges v. 
Morrison, i Bro? C. ('. 3N8] ; or where there is a variation as to the mode or 
time of payment of each U’gaey, ar> w here the annuities although of the same 
amount, arc payable at different timc.s v. Pye, 17 Vcs. 462]; or where 

one bequest is absolute, and the other is contingent, as in illustration (/) [Hodges 
V. Peacock, 3 Ves. 735 ; Wray v Pietd^ 2 Russ. 261, 262] (2). 

This rule corresponds to the 3rd rule in AV^illiams’ “ ICxeciitors and 
Administrators” (3) 

(b) Where the bequests are in different instruments.— f ases 
under this head are governed by the 4th rule. The gist of the rule seems to he 
that, where there are two hecjuesls, given simpliciter, to the same legatee and by 
two different instruments, the second gift is to be presumed to be cumulative. 
In such a. ease, the fact th.it the second is etiual to, greater or less than the first 
gift, is of no conseijuence (4). See illus. (c) and (/). Accordingly, although 
the becjiiests may he in different instruments, if they are not given simpliciter ^ 
but the motive of the gift i^ ex|)ressed in both instruments, and such motive be 
the same, and the amount also be the same, a presumption will be raised from 
this coincidence that the testator meant the second to be a repetition of the first, 
and not cumulative, as it w*ould otherwise be [Hurst v. Beach, supra ; Benyon v. 
Benyojj, 17 Ves. 34] ( 5 )- 

It being evident, therefore, that the presumption wdiieh is raised simply 
from the fact of there being two bequests by two different instruments, is a 

to Hawk. 305. 

(2) Wms. 1298-99. Bigelcm . 323. 

(3) Wms 129s. 

(4) Wms. 129C) Hiwk. 303, 304 : Bigelow. 3,»3. 

{5^ Wriiii. ups. 



SECTION 88 (s).J 


THE HINDU WILLS ACl'. 


301 

rebuttable presumption, the question arises by what means, or under what 
circumstances, that presumption may be rebutted. 1 'his leads to tlie second of 
the above mentioned classes. 

• 

§ 4. Class B.— Where there is evidence of the testator’s inten- 
tion — The foregoing rules do not apply where tlu're is evidence of the testatoi^s 
intention as to whether any gift is mmulativc, apparent on the face of the ins- 
trument, as in the case last cited, />., Hurst v. Bear/t, suf^ra, l^vidence of 
such intention is generally afforded by the following (i) : — 

(0 'The form of the second instrumenl. ** 

(2) The contents of the second instrumenl, 

(3) The'tHaracter of the second gift. 

(4) The purj)ose or motive of the gilts. 

If the intention of the testator can he gathered from the instrument contain- 
ing the legacies, such intention will imaride any jircsiimption which might bv 
raised in the absence thereof. 

§ 5- Where presumption rebutted.-*-'! he following are some of the 
cases in which the iiresumption was rebutted * 

Where A. made on the same day two 'codiciJs substantially identical, by 
each of which he gave a legacy of 5000/. for life to !>., and D. wns in jiosscssion 
of both the instruments at A.’s death, ifwas held that the <‘()dicils were duplif'ates 
of each other [ Whyte v. Whyte. L. R. 17 Ki|. 50] (2). 

So where the tt'Slalor* bequeathed by ^^^ll to his wili; 2000/. “ for her own 
sole or separate use,’’ and then gave 3000/. more l)y a codicil, and lastly by 
another codicil said ‘*not having time to alter my will, 1 hereby charge the 
whole of my estate in her favour with the sum of 20,000/.” it was lu.ld that 
the latter bequest was ^ "substitution for both the former legacies [AVw// v. 
Dickson, 4 H, L. Ca. 293] (3). 

In like manner tfee presutfi^Ttg^. was rebutted where the second instrument 
was described as the last w®|^t^A<^2»lament f v.y^ 2 ( ox 35] : 

where the later codicil appeaVet^^ .Ifea mere cop)* of the previous one with sliglit 
variations V. Boyd, 2 Brd/©'C.''S2i ; Chichester v Quatrcfay;es, (1895) 

p. 186] \ and where the later mstfument was made for the purpose of explaining 
he legacies given by the ea flier Duke of St. Albans v. Beau clerk, 2 Aik. 
1936 ; Moggridge v. Thackwell, i Ves. Jun 473 ; Coote v. Boyd, suprd\ (4). 

fvAgain, the context may similarly show that two U^gacnes of the same amount 
andr in the same instrument are cumulative and not substitutional, as where 
an additional reason is assigned for the second legacy (5). 

S 6. Where presumption not rebutted. —.iithough the same motive 
being assigned for each legacy, in different instruments, the presumption of 
cumulative legacy will be rebutted, no such result will follow if there is no 
motive, or a different motive is assigned in either instrument, even if the sums 
are equal. Thus where the testatrix bequeathed In wih an annuity to her 

•(1) Wms. 1297;: Ifheob. 135-136, 5th Edn. ; Theob 109-10, 3rd Edn. 

(2) Theob. no, 3 r 4 Bdn. ; 136. 5th Edn. 

(3) Hawlr. 304 ; Xbeobt. 109, 3rd Edn. ; 135, 5tb Edn. 

(4) Theob! ukf{3rd Edn. ; 135, 136, 5th Edn. , Hnwk. 305 , Wips. 1297. 

(5) Hawk. 305* ^ 
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“servant'' E. H., and again by a codicil bequeathed the same annuity to her 
“ servant” E. H., it was held that the latter was cumulative, as the word servant” 
was not a motive but a description only v. Callen^ 6 Ha. 531] (1). 

§ 7» Parol evidence.— J he rule tlmt double legacies by different instru- 
ments are prinia facie cumulative, is a rule of construction, and not a mere 
presumption. Hence parol evidence is not admissible to show^ that one legacy 
only was intended (a) [Havsf v. Jhach^ 5 Madd. 351] (2). In other words, the 
presumptiori' that is raised against such legacies being cumulative from the 
fact that the sums and the ex[)ressed motives of both exactly correspond, may be 
rebutted by parol evidence. The effect of such evidence is “ not to show that 
the testator did not mean wlial he said, but, on the contrary, to prove that he 
did mean what he has cx[)ressed." 'rhus extrinsic evidence is admissible to 
show the circumstances of the testator at thci time of making his will, so as to 
enable the C'ourt to place itself in the position of the testator. [Hurst v. Beach^ 
supra : Martin v. J)riitkwate 7 \ 2 Heav. 215; Hall v. Hill^ i Dru. and War. 

the admissibility generally of extrinsic evidence, see 
Higgins v. Dawson [(1902) A. C. 1]. 

§ 8. “ Explanation.” — The explanation to the effect that, “ the word 

‘Will' does not include a codicil,” means that, although a will and a number of 
codicils usually form but one instrument, they will for the purpose of making a 
cumulative legacy be regarded as distinct instruments (4). 

^ 9 . Incidents of substituted or cumulative legacies.— As a 

general rule such legacies are sulqect to the same incidents and conditions as the 
original legacy, sjjecially with regard to the vesting of separate estate, the fund 
out of which it is payable, and jirovisions against lapse. 'That is to say, if an 
original legacy is expressed to be given out of a certain specified fund, a sub- 
stituted or a cumulative legac), i, t\, a gift in addition to or in lieu of a previous 
gift, will prima facie be considered as intended to come out of the .same fund. 
Thus if A. by his will give B. an annuity of Ks. 100 a year for his separate use, 
and by a codicil give him an additional sum of Rs. 300, the second legacy wdll 
be construed to be also for the legatee’s separate use, [See Leacroft v. Maynard, 

I Ves. Jun. 279] (5). 


32 . [89 (S).] - A residuary legatee may be constituted 
by any words that show an intention on the 
duiuylegate**’^’^**' the testator that the person desig- 

nated shall take the surplus or residue of 
his property. 


(a) Mr. Hawkins is of n])inion that originally the inference against a double legacy was 
a presumption ’ only, adopted from the Civil Law [citing Hooley v. Hatton i Bro. C. C. 
390, N.j, and therefore capable of being rebutted by parol evidence. He adds, hov^ever, 
“ But perhaps the question would not be regarded as one of construction simply upon the 
language of the instrument, and therefore not admitting of parol evidence' '(6). 

(1) Hawk. 305 ; Wins. 1298. K. N. : Theob. m, 3rd Edn. . 137, 5th Edn. 

(2) Hawk. 305 : Wms. 1299, 1300. 

(3) Wms. Ibid; Tayl. Ev. f 11 10 2 W. & T. L. C. 336 ; Theob. 108, 3rd Edn. : 134, 

5th Edn. (4) Flood, 487. 

(5) Wms. 1301 i Theob. iii. 3rd Edn.j 137, 5th Edn. (6; Hawk. 305. 



SECTION 89 (s).] THE HIN1H1 WILLS ACT, 303 

Illustrations, * 

(a) A makes her Will, consisting of several testamentary papers, in one of which are 
contained the following words — “ 1 think there will something left, after all funeral 
expenses, See., to give to B, now at school, towards equipping him to any profession he may 
hereafter be appointed to." B is constituted residuary legatee. 

A makes his Will, with the following passage at the end of it : — '* I believe 
there will be found sufficient in my banker’s hands to defray and discharge my 
debts, which I hereby desire B to do, and keep the residue for her own use and pleasure." 
B is constituted the residuary legatee. 

(r) A bequeaths all his property to B, except fe^l'tain stocks and funds, which he 
bequeaths to C. B. is the residuary legatee. 


NOTES AND COMMENTARIES. 

S 1 . Words constituting a residuary ^ 3 . Surplus or residue” 
legatee, i? 4 . Residue oj residue” 

S 2 . Words not so constituting;, 5 . Partimlar residue. 


Extent of the section. 

This section is extended to the Hindus, Jainas, &c., to the Parsees and to the Talukdars 
of Oudh. 

§ 1. Words constituting* a residuary legatee— No particular form 
or expression is necessary to constitute a residuary bequest or legatee. 7 'his 
follows from the fact that no particular foim of words is requisite for the 
validity of a will. Hence it will be sufficient for the purpose, if the intention 
of the testator be plainly expressed in the will, that the residue or the surplus 
of his estate, after payment of debts and legacies, shall be taken by a person 
designated therein [See Fanindra Kumar Mitter v. Adminhtrator General of 
Bengal^ 6 C. W. N. 321 ; Manorama Daasi v. Ka/ly C/iaran Banerjec^ I. L. R. 
31 C., 166 ; 8 C. W. N. 273]. 'Phus the words “ what is left, my books and fur 
niture, and all other things’' \ln re Cadge, 1 .. R. i l\ Sl 1 ). 54.^]; “ money left 
unemployed’' \Legge v. Asgil, 1 Turn & Russ. 265, N. (r?)] , “ whatever remains 
of money” \Dowson v. Gascoin, 2 Kt*en. 14] ; “all that may remain of my meney 
after my law^ful debts and legacies are paid” [ Rogers v. Thomas, 2 Keen, 8 ; 
Re Egan (1899) i Ch. 688] ; ^‘everything of everykind that 1 have now or may 
have at the time of my decease in my apartments at A or elsewhere” [Re Scar- 
borough, 30 L. J. P. and M. 85] ; “ the rest of my money” [Re Bramley (1902) 
P. 106] ; “ all my other property” [Lloyd v. Lloyd, 1 ^. R. 7 Eq. 485] ; and “all other 
chattels” [In re Sharman, L. R. i P. & I). 66 t'|, have been held to constitute a 
residuary bequest. In In re B asset fs Estate [L. R. 14 Ec|. 54], where after 
some legacies were given the testator declared “ after these legacies and my 
funeral expen.ses are paid, I leave to my sister A,” it was held, this was a gift of 
the residue. So a gift of the testator’s personal estate “not hereinbefore dis- 

f iosed of’ [Roberts v. Cooke, 16 Ves. 451], and a gift of “ all other my property” 
Bernard v. Minshull, i Johns. 276], have been held to be a form of residuary 
bequest ( i ). 

In Dwarka Nath By sack v. Burroda Purshad By sack [I. L. R. 4 C., 443 ; 

I C. L. R. 566], the words, ^ “ should there be any surplus after the above 

(i) See Wms. 1460-62; i Jarm. 358; 775, 776, 4th Edn. ; Bro. P. P. 155 *. Theob. 204, 
5th Edn. ; Hawk. 41, 52. 
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expenditure/* have been construed as creating a general residuary bequest. So in 
Ashutosh Dutt v. Doorga Charan Chatter jee [I. L. R. 5 C., 438 ; L. R. 6 I. A. 
182 ; 5 C. L. R. 296], the words, “after all these acts have been observed from 
the proceeds of the said prqpetty, if there be a surplus, then the family will be 
supported therefrom,’* have been held to constitute a bequest of the residue to 
the testator’s family. 

Hence a gift of property in a will, by way of residue, “ will include all 
property within the general d(*scri})tion which is not otherwise effectively disposed 
of by the will, unless a clear int^tipn is expressed that some of this shall in no 
event form part of the residite.” [See Re Ba^ot, Paton v. Ormerod, (1893) 
Ch. 348 : Blight Jlart/wl/, C\\. I). 218: fair am /Varayan v. Kessowjee 
Deivjee, 4 Bom. L. K 555, 558]. 

S 2. Words not so constiiutinff In case there is any money re- 
maining I should wish it to he given in privati* charity” [Ornmanney v. Butcher^ 
I 'rurner and Russ. 260] ; “ three or four tliousand pouncK or whatever remain- 
ing sum or sums” [// >r//r// v. Beav. 521]; “whatever may remain to 
my account after payment of my debts and pecuniary legaci(is” \Ilastings v. 
Hanej 6 sim. 67]. 

S 3 . “ Surplus or residue.” — 'fhese words are synonimous. In 

Dwarka Nath By sack v. Burroda Pur shad By sack (supra), Mr. Justice Ponlifex 
said:— “it seems to me that the words ‘surplus’ and ‘residue’ have identical 
meanings ; one meaning that 7vhich is over, and the other that which is /(/?.” 

'rhe word Residue “ means all of which no effectual disposition is made 
by the will, other than the residuary clause” [Sir J. Plumer, M. R., in Skrymsher 
\\ Northcote, 1 Sw. 566 ] (i). The residue is the net residue ^ter payment of 
debts, legacies and testamentary e\[)enses. As to the meaning of the 
words, “ reMdue,” “ surplus,” “ rest and residue,” “ remaining j)roperty,” see Behh 
V. Penoyre, 1 1 I^a. 160 ; Mayor of South Alolt on v. Att. Gen, 5 H. L. r ; Pve 
sant V. Goodwin, i Sw. and Tr. 544 ; Attrec v. Attree, L. R. 11 Eq. 280 ; Sviyfh 
V. Smyth, 8 ('h. 1 ). 561. 

s 4 . Residue of “residue.”- The word ^'residue'' does not in its 
signification, extend to a gift of the residue of that residue. So that, if the gift 
of a part of the residue fails, the {)art so failing shall not go to the residuary legatee 
(as it would in an (jrdinary residuary gift) but shall devolve as in an intestacy. 
[See Kedar Nath Dutt v. A tut Krishna Ghose 12 C. AW N. 1083, at 1086]. Thus 
where atestatr^r gave his residuary estate ecjually between his two daughters, and 
provided that, iiM he event of either of them dying without children, out of the 
moiety of the one si; dying 500/ would |)ass to H. and “ the remainder of that 
inoiety” to the (;ther daughter, and he then revoked the gift of 500/ without making 
any fresh disposition of it, it was held that this gift went to the next of kin, the 
principle being that “when the disposition of an aliquot part of the residue itself 
fails from any cause, that part will not go in augmentation of the remaining parts, 
as a residue of residue, bin will devolve as undisposed of” [Skrymsher v. North- 
cote, supra ; Green \\ Per twee, 5 Ha. 249J. I’his view of the law was, for some 
time, of doubtful authority, but the point is settled now [See In re Palmer-, 
Palmer v. Ainsworth (1893) 3 Ch. 369, oveniling Humble v. Shore 7 Ha. 247, 
which served to unsettle the principle laid down in Skrymsher v. Northcote, supra ; 


(i) I Jarm. 764, 4th Edn. ; Hawk. 42. 
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Mahumdbhai V. Fatma(>ai,% Bom. L. R. 615, iti whfch the teaching of 
these cases has been very clearly explained by Sir L. Jenkins C J.](i). See 
sec. 95 (S), infra. • 

5. Particular residue.— See infra, sec. 90 (s), s 5. 


33 . [ 90 . (S)]. - V iider a residuary l)cqu(;st, the legatee 
_ is entitled to all property belonging to the 

Property to which ‘ ^ 

a residuary legatee testator at the time Or Ills death, 01 which 
is entitled, ^ , 

lie Ih'is not jiKKic ail)’ othf^r tc'Stanientary 
disposition wliirli is cafiable of fakinj^ olTnot. 


Ilhistrafioji 

A by bis Will bequeaths <!ertaMi leg’ai'ios. one oi whirh is v'oid under sertiDfi 105, and 
another lapses by the death of the legatee. He bt*quedths th(‘ re.siduiMif his pioperty to B. 
After the date of h'.s Will, A pnrehases a /amindari which bi‘IoMirs fo him at the time of his 
death. B i.s entitled to the two letjat'ies and the Zamind.iri as part of the residue 


S 1 . The sectUifu 
2 . All property. '' 

S 3 . fntcrest t/n ffnuh set apart for 
charity. 

5^ 4 . General residuary beauesl. 

S 5 . Particular residuary ha/uest. 

S 6. Residuary hequesl to several per 
SOJtS. 


Plight of heir in the ab^enn 
residu arx k ujutst. 

S 8 . i Undisposed of residue. 

9 . Doclrhte 0/ Piusdem generis, 

^ 10. Kfcietera. 

11. “ .// the lime of his deathl^ 


NOTES AND COMMENTARIES. 

7 . 


Extent of the section. 

This sef^tion is extended to the Hindus, Jainas, &c., to the Parsers and the Talukdars of 
Oudh 

§ 1. The section. — "I'he meaning of th(* section will be be.st explained by 
the following words : — 

A residuary legatee “ is entitled, in that character, to whatever may fall into 
the rc.sidiie after making the will, by lapse, invalid disjKJsition, or other accident ; 
or by acquiremtmt subsequent to the date C)f the will.” Sir W^illiam Grant says ; 
“a residuary beciuest ***** carries not only everything not disposed 
of, but everything that, in the event, turns out not to be disposed f)^ \Cambrid^€ 
V. Rous., 8 Ves. 12, 25] {2). As to what falls into the residue it has been said 
that, ‘‘everything which is ill given by the will docs fall into the residue ; and it 
,^ust be a very peculiar case indexed, in which there can at once be a residuary 

(r) Hawk. 42 ; Theob. 211, 5th Edn. . Bigelow. 32J, 324, i Jarm. 764, 4th Edn. : 719, 
5th Edn.; Underhill. 126. 

(2-) Wms. 1464 ; 1198, loth Ed. , i Jarm. 761, 4th F.dn. 
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clause and a partial iStestacy, unless some part of the residue itself be ill given. 

It is immaterial how it happens that any part of the property is undisposed of, — 
whether by the death of a leg^fec, or by the remoteness and consequent illegality 
of the bequest. Either way it is residue, />., sonuithing which no other 

clause of the will effectually operates. It miy in words have been before given, 
but if not effectually given, it is, legally s})eaking, undisposed of, and conse- 
(piently included in the denomination of residue” \Leake v. Robinson, 2 Mer. 
363, 393 ; Panin ln\ Kumar Mittcr v. Administrator General of Ben^^al, 6 C. 
W. N. 321 ; Camani v. Barefoo^Y. L. R. 26 M. 433]. 

'Fhe corresponding section of the English Wills Act (sta. i Viet, c. 26) is 
section 25, which enacts “ that, unless a contrary intention shall appear by th(‘ 
will, such real estate or interest therein as shall be comprised or intended to he 
comprised in anv devise in such will contained, which shall fail or be void by 
reason of the death of the devist‘e in the lifetime of the testator, or by reason of 
such devise b(;ing contrary to law or otherwise incra[)abl(i of taking effect, shall 
be ijicluded in the residuary devise (if any) contaiiual in such will.” 

§ 2- “All property/’ — It follows, therefore, tliat, the words “all 
property” include not only what has not been previously disposed of by the 
expressions of the will, but “ that 'vhich becomes undisposc'd of at the death, hs 
disap]K)intmcnt of the intentions of the will,’’ together with those real or personal 
properties wliich the testator may have act^uiiod between the tinu' of making Iii.s 
will and his decease. (See see. 77 (S), st/pra). The e\{)ression “ that which 
becomes undisposed of at llu* death, &c.” [used by Sir John Leach, V. C, in 
/ones V. Mitclull, i Sim. Stu. 294] evidently refers to such bequests as are 
void or invalid, or becomes inoperative by lapse or any otlicr cause [see Camani 
V. Barefoot, supra \ Fanindra Ktnnar Af it ter \\ Administrator general of Bengal, 
supra\. Hence “all proj)erty” includes lap.sed and void legacies, as well asalter- 
acquired })roperty. I’lie term also includes property over which the testator has 
a geiKiral |)ower of aj)f)ointment and which he has ineffectually attempted to 
appoint. Where, for instance, A., in the exercise of a general ]K)wer of ajqioint 
ment, gives Rs. 1000 to B. and gives the residue of his moveable jiroperty to 
C., and P>. dies in A’s, lifetime, (I. is entitled to the Rs. 1000 as part of the 
residue \Spooner^s Tntsts, 2 Sim. N. S. 129] (1). All proixTly includes reversion 
also. So where a tesictor d(*vised his house to his daughtcM- and directed that 
she shall be entitled to the rents and profits thereof during her life, but there 
was no direction as regards the reversion in that liouse on the termination of M’s 
interest, it was held, that the reversion passed under the residuary devise and 
the residuary legatee was entitled to it \^Afonorama Dassi v. Kallicharan Benerjec, 

1 . L. R. 31 C ., ; 8 W. N. 273]. Sec supra, secs. 77 (S) § i and 82 (S) 

S 2- 

A testatrix, by her will dated the 23d May 1893, devising a dwelling 
house to her brothers >vife absolutely, and providing for certain pecuniary 
legacies, directed that, “after all the trusts of this will hereinbefore particularly 
mentioned are carried out so far as the same arc capable of being carried out, 
my executor shall, as .-^oon after my death as may be, divide the residue in his 
hands into three equal pans” and give each of such parts to C. H., M. H., and 
M. C. H. By a codicil this will executed on the 4th June 1894, the testatrix 
revoked the said gift of the dwelling house and bequeathed the same for some ’ 
charitable purpose^ wluch, however, w^as not capaple of taking effect. Thu 


(i) Wms. 1464, 1465; Thpob pjo, 5th Hdn.; Hawk. 40, 41. 
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(lucstion being, whether the said house reverted to the original donee or tiierc 
was an intestacy in regard to it, or it fell into the residue, it was held, that it 
passed under the residuary bec[uests of the will. In arriving at this conclusion 
Mr. Justice Sale, referring to the contention thal The testatrix had sufficiently 
indicated an intention that the property was not to fall into the residue, expressed 
himself in these words : But these indications of intention, * * can- 

not override the express provision of the will that the whoU* of the estate is to 
fall into the residue after providing for all the trusts of the will, so far as the same 
are capable of being carried out. These words J^rcly mean that properly whic h 
is the subject of trusts which are incapable of bwg carried out, should fall into 
the residue” \Famndra Kumar Alit ter \. A/imimsfra/or (rcneral of JU ngaf 6 C. 
W. N. 321] (a). 

'rile word “ legatee” under luiglish law, exjiresses the idea of a gift of 
personalty only. But the word is not used in that sense here. A ‘‘ legatee” 
under a residuary bccjiiest is, therefore, entitled to both moveable and immove 
able property. In other words “all property” inedudes real as well as [lersonal 
propta ty [see Mu/i Afohuft (M/wsal \. Puresh Xaih Ro\\ 22 W. R. 17*4]. 

(a) A difficult question* — The (jne^tion, wht'ti does a lapstid legary tall intu the residue 
is a difficult one. — The general rule may be stated in these terms • ‘‘there must be found in 
the will an expression of the testator’s intention not only to except such property (the subject 
of the lapsed legacy) either from the <iperation ot the will or from the operation of the 
residuary clause in the will in favour ot a particular recipient, but an intention to except it 
from the operation of the will, ortho residuary clause, as the case may be, whether the 
proposed recipient in the events which happtm can take the property or not. There 
must be found in the will the intention that whether the proposed recipient can 
lake the property or not, it shall never fall into the general residue” ; Per A L .Smith, 
L. J., in In Re lia^ot (*893)3 Ch. 348, at 361^. This rule seems to he founded upon 
Easum v. Appleford 5 My, and Cr. 6l, 62] where a residuary clause is explained to 
embrace everything not otherwise effectually given , because the testator is supposed to 
take the particular legacy away from the residuary legatee only for the sake of the particular 
legatee ; so that upon the failure of the particular intent, the Court gives efff‘Ct to the 
general intent The following illustrations may be helptul : — 

If a testator gives all his property to A. except a particular property which he bequeaths 
to B., and the latter fails (by lapse perpetuity &c), in the absence of anything to the contrary, 
the excepted property will fall into the residue and go to A. Here the cjiiestion is, whether 
the property is excepted in order to lake it away, under all circumstances, and for aU 
purposes, from the person to whom the rest is given, or whether n ,.TcIy for the purpose of 
giving it to some one else ; in other words, whether the exception is made for all purposes, 
or only for the purpose of giving it to B Bernard v. Minshull, 2 ^, 2 gg \ see 

also v. Hart noli ^ 23 C. D.219; He Bagot 3 Ch. 348 ; Re Fraser ^ (1904) * Ch. 

726] ; or simply whether there is any particular purpose. In the rase under supposition, 
the testator excepts the particular property evidently for the particular purpose of giving it 
to B. ; and accordingly, this particular purpose failing, the property falls into the residue. 
But if the gift is “ I give my residue to A. with the ex«;eption of my house at Beadon street,” 
and the testator never attempts in fact to dispose it of *n any other way, the exception is for 
all purposes and not for any particular purpose so that the house will not fall into the residue, 
but it will pass to the next of kin as on an intestacy [see Blight v. Hartnoll supra]. 

Again, if in the rase first supposed, B. was dead at the date of the will, there is an 
intestacy as to the house, and it does not fall into the residue. The reason is, here the 
failure is not by an event subsequent to the will, but the case is one of a gift which is ah initio 
ineffective, and as if it had been excepted and never given to any one [see Re Fraser 
suprt{\. 

Mr. Justice Holmes of American fame, says : " It is immaterial that the will shows that 
the testator expected and intended a gift to go another way, and did not expect it to pass 
under the residuary clause, unless the will discloses a distinct intention that it should not 
pass as part of the residue, even if the specified intention faiN” [Re Bntrheldrr^ 1 17 Mass. 
465]. Sec infra sec. 92 (S). 
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S 3. Interest, on funds set apart for charity.— rhe established 
rule is that, wlieii monies have l)cen lodged in Court to the credit of a separate 
account (for charitable purpose) they b(‘conie separated from the general estate. 
Accordingly, the interest accruing on such monies does not form part of the 
residue, but goes to increase the capital (lei)osited in Court and forms part of the 
capital for the pur[)osc of canyingout the charity, even though such charity 
fails to be carried oui for good many years, causing the sitme to be largely 
accumulated [Ai/ 7 >orai(' Oth. of /)Vy/c<^/v. Bclihamhcrs (1908), 36 C., 261]. 

S 4. ' General residuaw bequest.-~A residuary bet|uesl may be eithei 
a bequest of the residue of particulai property, or it may be a general 
residuary becjiiest absorbing the whole of the proj)(Tty. A general residuary 
bocpiest may, therefore, be defined to be a bciiuest or devise giving all tliat 
remains of the realty or persona(i\ respectively after satisfaction of the other 
devises and betjiiests eontaiiual in the- will. It is accordingly only a general 
residuary bef|uesl that fiasses eveiv thing not disjiosed of, “whether the testator 
has not altempted to disjiose of it, or vvhether the disposition fails by lapse or 
any other event” \^Jii'ruani Minshull^ 1 Johns. 276; Jure J^aton 

Ormerod^ (1893) 3 ^'h. 34vS] (1). 

W^herc^ a testator, after making siiitalile provisions lor annual Sradhs, (Jte,., 
feeding of Jlralimins, and gifts to Ur ihnnn pundits holding directed that 
“should there lx* an) surplus aft*‘r the above expenditure, then 1 do hereby 
direi't my trustee to spend the saul siir[)his in the contribution towards the 
marriage and education of the sons of the |)oor amongst rny class,” and such 
other (’haritahle purposes ; it was held that the words “should there be any 
surplus after ihc' above exjieiuliliire” created a general residuary bequest 
which would absorb tlu' whole of the property \Dwarka Naih I^jsack v. 
Burroda Per shad Bysaik^ I. J.. R. 4 C., 443 ; r (1. L. R. 560], But 
where the testatoi directed liis hooks, plate, and hoiiseluild furniture to be 
sold, and after giving a legai y, declared, “ in case tliere is any money 
remaining 1 wish it to be given in charity,” the latter words were held not to 
com[)rise the general residiU', on the ground that the testator intended to 
confine them to the residue of the [iroduce of the articles directed to be .sold. 
In this ease the testator’s general residue consisted of a household estate, 
money in the funds and a balance in aish [Ommmer v. Ihtleher^ 1 'rurn. i!y: R. 
2601(2). “ The general rule, ’ says Loid ('ottenham, in Easum y. Applcford 

[5 My & Cr. 56], “ that a residuary ( laiise passes a lapsed legacy, arises from 
the’ circumstance, thai the residuary clause is deemed and understood to 
comjirise everything not heloie given and betiueathcd by the will. 'I he Court 
gives effect '• the general intention of a testator ; but where the general pre- 
sumption in faver of die residuary legatee is negatived, the rule does not apply. 
* ^ * 'fhe icsidiiaiy legatee, i” order to take the whole, must be a 

general legatee ; for if the testator coniines the residue to what may remain 
after certain deductions, the r(-sidnar) legatee becomes a specific legatee” (3). 

“ A general n'sidiiarv bequest, contingent in terms, carries the intermediate 
income, which is not undisposed of, but accumulates. Thus, if the testator 
bequeaths the residue of hi.-, persfinal estate to such son of A. as shall first attain 
21, and A. has no son at the testator’s death, the income of the residue does not 


Cl) I Jarm 761, 762, .jth E«ln. . Underhill 125, Theob. 210, 5th Edn. 
<2) Wms.. 14(>2 , I Jarm. 773, ph Edn. . Hawk. 53. 

(j; J Jarm. 70^, 4th Edn ; Hdvvk, . Wnin,. 
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go to the next of kin, but accumulates in trust for a son ot ‘A., who may come 
into existence” [Trevanion v. Vivian^ 2 Ves. Sen. 4^^o] (i)- 

5. Particular residuary bequest. —As already seen, a Ixciuestol 
the residue of any particular property, that is, where a testator sv is apart a 
limited fund, and, after giving various legacies (»nt ol it, bctiuealhs the residue ol 
it to a person, the bequest is a “ particular n*sidiiary lieciuest.” See. supra 
sec. 89 § 4, p. 304. Here also a (Urticulty arises whi n a legacy given out of 
such fund fails by lapse or otherwise, and it is re(juir(*d to determine' whether it 
falls into the particular residue or general residqigji ll may be noted, however, 
that, if the particular residue is held to be a gift tjf a s})ecirK'. sum, tlie lapsed 
legacy falls into the general residue [ysa.w/w v. Applcjord^ 5 My. and Cr. 56]. 
Hut if the gift*'‘of the particular residue is rt?gard(*d as a gift of what shall 
happen to be the surplus of the fund, the lapsial legai y will fall into the 
particular residue, [See Champ tier v. Dav\\ j i ( *. I >. 949]. 

§ 6. Residuary bequest to several persons.— If the bc fiuest is to 

several persons as tenants in common, a lapsed share.* will go as undisposed of, that 
is, to the next of kin, for to give the survivor a larger shaie would be inconsistent 
with the declared intention of the testator who gi\ es to each a certain j>ro)n>riit>n 
of his property. 'I'hus where a testator gave one-third of the r(\sidu( to A., and 
another one-third to H, and as to th(i other third gave 500/. to ('. and the 
remainder to D., and C. died in the lifetime ol the testator ; it was fu*ld that tlie 
500/. passed to the next-of-kin as undisposed of [fJuyd v. Idoyd^ 4 Heav. 231 ; 
see Easum v. App/e/ord, supra ; Skrymsher \. Northcot^ i Swansl 556 (doubted 
in Ee Parker^ 1901, 1 <'h. 408) ; Re iMwmati (i«^'95) 1 C^h. 348]. 

Hut where the bequest is to several persons in joint tenaney, and if one or 
more of them die, befon* or after the death of the testator, their shares will 
survive to tlit* others [ Webster v. Hebster^ 2 H., W'ms. 347]. 

As to the rules governing rights of residuary life tiaianls and remaindei nuin, 
see sections 305 tS: 306, Vfajumdar’s Succession .‘a't. See also (IhajUii 
Probate and Adminisiraticai Act (V. ol 1881). 

§ 7. Right of help in the absence of residuary bequest.— In 

the. absence of any residuary becjuest, tlie heir of the testator is entitled to all 
property belonging to him at the lime ol his deiith, of which he has not made 
an) testamentary disj)osilion capable of taking effect, al'diougb he might l^ave 
purported to disinherit him. [See Vundraimndas Piirshoiamdas v. Cifrsofidas 
Girvindjiy I. L. R. 21 H., 64O ; Morarji CuUianji \. Nenbai^ 1 . L. R. 17 H., 351 ; 
Tagore v. Tagore^ 9 15 . L. R. 377 ; Sonata n By sack v. /uggut Soo/rdrec /)assee^ S 
Moo. L A. 66, at 87 : Lallubhai Bapubhai v. Mankuvarbai, I. L. R. 2 H., 388 : 
Datnoderdas Tapidas v. Dayabhai Tapidas^ I. J^. R. 21 H., i ; 1. L. R. 22 H., 835]. 

According to Hindu an heir-at-law cannot be t*\rluded from his right 
of inheritance except by a valid devise to some other person [ 2 agore v. 'Tagore^ 
supra \ Prasunno Coomar G hose Tar ruck Nath Sirkar, 10 H. L. R. 2t>7]. Nor 
can a testator impose any restriction upon his rights, in resi)ect of i)rof)erty not 
validly dispo.sed of. Where, for instance, a testator directed that his heirs should 
“not be able to make any kind of gift, sale, or alienation, or create any incumbrance 
on” his baitahkhana house, and that none of his heirs should be able to claim 
it in his own right, — it w^as held that the heirs* rights were not prejudiced by this 
direction [Gokool Nath Guhaw, Issur Lochun Ro}\ I.L.R. 14 C., 22 2 J. Similarly, 
a bequest of a portion of the estate to the heir does not exc lude him from the 

(1) Hawk. 43 , 1 Jariii. 652, F. 11. qtn Edti. 
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. § 8. Undisposed of residue.— The geneg^j^ 

Mr. Jarman in these words :— ^If a will fails to maief 
disposition of the whole of ttejestator’s real and pefsl 
undisposed of interest, whethei|B equita J MI^ devolves , tO ttfe person or 
persons on whom the law, absence^*POpipo&itiotums<||^t^ of 

property.” (2) Thus where a testator gives the wl®e of his Spon trust 

for conversion and only partially disposes of the interest, there is a 

resulting trust for the next-of-kin, that is, the undispo^a of rfesidpe passes tO the 
next-of-kin [Robinson v. Taylor^ 2 Bro. C. C. 389]. Th®;(sam^%ie applies where 
the declared trust do not exhaust the whole property in (airry|Big it out (Ibid), 

, where a testator gave certain legacies, and provided by the last clause of 

his will that With the property that might remain j>iying as above the 
expenses my obsequies are to be defrayed” ; and tl^o directed his trustees 
“ to dispose of the properties in accordance with what is <ijrritten in the above 
^ will and should any outstandings have to be recovered for giving effect to the 
said dispositions, they are to do the same, and I dp by this %ill give them power 
to do whate^ else they may have to do to carr^l&ut the The trustees 

carried out the trusts as directed, but the whole property being exhausted 
thereby a residue was left with them which remam!^, undispoised of. l^e heir 
of the testator laid daim to t^is residue and it was held, that the trustees were 
express trusty O|f;^e %ndispostjd of residue for the next-oHin, and the plaintiff, 
the entitled to it v. GavrisTiankar (1910) ra Bom. 

But this rule does not apply in gift^ for'^iaritable purposes, so that, if the 
money bequeathed for such purposes is not ematisted in carrying, them out, 
undisposed of residue will japt go to the heir, but will be dedicated to the 
general purpojses indicated bf the testator [Bishop of J^re ford v. Ada^, 7 Ves. 
324; Re AshMs Charity y 27 Bpav, 115 ; Merchant Co, v* 

L.R. 6 Ch.si^H 3 ). • , 

I 9 .. of Jl^usdem grenerta.— There are ^yerl^i 

are large .pa^ the entire residue, but the question 

words when with' 4b Ohl^feration of particular things, are to H 
sigmfication to pass onli^ ejus^hn generis those ^ui. 

Sound principle for appli<:abori in ')6uch cases seems to be to give 
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comprehensive import thmr,.ft|^ extent of operation, unless it ajqiears from the 
contest that there aris.^r^t^r unmistsdcisble grounds for considering them 
as used in a speciaf' an^., restricted sense. [See sec. jo{S) ante; Wreneh^, 
Jutting, i Beav. Jenningi, 13 Ves. 39] {4). The wortfe 

referred to aboi^ ’;ltce .goods, (mttels, property, estate, money, hous^dd 
' furniture, ^^c. In Asukrson'^yi iimierso»^.(ji893) [i Q, B. 74s, at 7333, lord 
Esher, M, gives, tbh fords ’^^frimafiuu general «|C» *0 

be tahen in th^ la^ aM^’^tnj|e»8i,j^^fcan fin d t^t in the particj^r the 

VlOsts. isso, loth Edo. 
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'c<m0t»de thali are 
with those wblch 
Messrs. Underhill and StrahaA are 
(the t^ndenjcy of recent dec^ions has been to dis- 
“ gei^ris [dting Hodgson v./ex, K R« a Ch. D. 122] 
td furniture” do not hiclude all the moveables 
„es \_^^norama ihSsft'v, Kally Charan Baneryee, I. 
N. 27IJ See supra, xx. (a) p. 154. 

, „ >‘d to the ip|ming of the expression «/«e/lwo, 
a^fabijti^ltK cdAdictih^iP^a^me cases, tl^e term following an enumera- 
tion ^,jpakfcAlars,_hiiis been held hot to p^s the general residue, but construed 
tiii.:^»naaif^ff^ejusdikf,, generis-, while on the other hand, the tendency 
of ime latest decisiorii^geems to be to give the word the widest possible 
fpeaninjg [see Ciapman Vj Chapman, L. R. 4 Ch. D. 800 ; Newman v. NeW^: 
man; 36 'Beiav. 220^ BarnaPy v. Tassell, L. R. ii Eq. 363]. So it haiit;^n 
held, that the term following comprehensive words, such , as ^hds, 
chattels, will not r^^ct their meaning, nor will they be limited to tUags efusdeni 
generis, when th^arje.JbUowed by an enumeration of particular Imngs [see 
Rtnd^i V. Xeiiidaff, 4: RXiss. 2 i6o ; Bisher V. Hepburn, 14 Beav. 627; Swin/en 
*■ V. Switf^n, 29’ Beav. 207] (a). 
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time pf his death.”— See supra, sec. 


34i [9t(S^3— -If a legacy be given in geoeral teriijs, with- 


Thneof veatiag of 
-legacy ,, in general 
!4Mnis. ‘.V. 


ut specifyij 
the legated 


the time when it paid, 
IS a vested interest in r it from 


ttoe day pf the death orthe testator, and if he dies without 
i h^ing received ijs, it shall pass to his sepresentatives. 


1. 

2. 

3. 

4* 


'W'- 

Me. 


NOTES AND COMMENTARIES. 


w; 

hem. 


^gmei^ terms,” 
.iiVMtted.inkrest' 


§ 5 . 
§ 6 . 
§ 7 , 


LHffefent vesting. , 

Effeit of vesting. 

f^nreb neuxssary for vesting. 

"i 4^ 


Extent of the section. 

f ^ f ’ ' 

' section extended to the wUlg of the I^liidus, Jain^i Sta, to those of the Parsees 
the T^ilukdars of Oudh. ^ ^ 

' • I f. The section. ^This seCdOn ought to%e read with sectiqns 106 (S) 
(S), post. It deals with die,yeatiiig only of legraes, and hot with their 
nr wijnymftnt whkh may bedelaved.^ It ddclarest first, that where 
the is. in general terms* thf. ^ckl d' vesting is die deaj^ of the testator 
iirespecd^ of the period o f poSse^bn or enjoyipeht [‘XawwjiSgM ,Ammei .y. 

,'i^ (a) Undf^ill. 20. 

* (a) Wnif..iaia9,8th:Bd. 
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[sECT^ 9^ (4* 


Sawmi {1911) 22 M. L. J. , 

of a leg^y to the h^atee’s i^resehtatives jte ^^t^l 1 t}inable by 

in|^ not' by that of possessictu or enjoyment ^ the^jgdon laiyi, Ik aubs- 

tattce, that a vested interest^ which is not subject to l:3w#ve$ted''li^ 

the party becomes entitled ti*|^cttial possession, is Imnsmissibbie like my 

othw property. - v ' ' 


’ § 2« The principle. — In all matters of testamei|^ry gifts^^l^ Courts,, 
in pursuance of the fundamen^ principles of cpnstniction are'aliv^iP^ aVerajB to 
declaring that a gift made by a Viator must fa^Hbeven be in $t|speiase^ r That 
is to say, where the testators’ language is a^bipbus, obscure ^ doabtfikli the 
Courts are always in favour of a construction whi(m will make a legacy;^ ve^d 
rather than contingent, or, if contingent, will make it Vested as soon as pk^ble 
(i). Hence it is laid down, that the Law is said favour the vesti^ of 
^estates” : and this is the principle involved in this section. The effect of this 
principle is, “ that property which is the subject of any disposition, whether testa- 
.menitiry or otherwise, will l^long to the object of gift immediately on the ins- 
trument taking effect, or so soon afterwards as such object cothes .into existence, 
or the thereof will permit, therefore, a will takes 43fi^ at the death 

of the ieslntor, it follows that any devise or bequest in favour of a person in esse 
simply (i.b, without any intimation of a desire to suspend or poslj[icme ha opera- 
tion), confem an immediately vested interest” [ Garthshore v. CkaHe (1804) 10 
Ves. 13] (sjM ;tiSee infra^ section 106 (S), § i. .j, ' 

§ 8. gBUeral terms.” — ^’fhat is, specifying the time when 

the legacy is to be paid or made over ; or without'pving any direction in the will 
as to the period of vesting or enjoyment Where, for instance, A. bequeaths 
Rs. 500, to B., the l^cy is given “ in general terms” ; heK where A. bequeaths 
Rs. 500, to B., when B. shall attain the age bf 2i years, or when he shall niany, 
the legacy is not in general terms, for here the testator specifies tiie time when- 
the le^cy is to he paid (3^ i 


§ 4. “ Vsstsd interest.”— See sec. 106 (S), ^ 

The vesting will not be postponed even if the direction in thft!^ s to ,|^y 
the legacy within 12 months from the date of the testator’s dea;tit* V®'®*’* ®oder 
section 117 (P) ^sf, this delay, which is merely an altewajl^jc^* tii^^to ^ 
convenience of thfi executor, does not prevent the ve^j^ti^ '^, -tiia iihtereat 
.immediately on the testator’s death [Garthshore v. Iftus 

there may be ” vested, intertst” though the enjoyment is ddi^j^ 

V. Radha Beeby, 7 Wl R. P, C. R. 35; 4 Moo. I. A 137}^ ifi^the 

absence of any thing specified in the will as to the time when the 
paid, it shall be due, on the, day of the testator’s death, though It b4' 

payable till a later time. ' . 

“ To be /aid”— These wm-ds do not imply tljM the lie(|uest& aie 
^pecuniary l^ades only.' The section is applicaUe te demaasi 
able property as well as to bequests of every species of moveaUemMphf^'^. 
sec 90 ^), suproi p. 306 watb ithistmtion thereto, and /ec rod 

§ 8 . is> of 

seeflBSt tiiere tt^ benrare vestiai^ tiiara oee at the sene' momenl: ti|^ 



41* Eds. i Theob. , 304, sth Eda. ‘ '’P"- ' 

fid< ; 970, lOth Ed. » .Jarm, 799, 4tKI^,; ! -jadj jHh ada. 


3»3 



sttaatemeousl ^ in his 
heir f in caM' of in- , 
/i^jyil^ 'iiV WjS.Prei^dWt of the Probsiite 
of -C^rt (^.Probate in India, and thSn 
diferenf vesti^ different purposes. 

:g»—A devisii.>pr bequest, in the absence of ^y- 
s the gift is contingent), becomes vested in interest 
>m the date of the t^ator’s death, although he may 
dpept iP due cougllbf administration. 7be heir 
5), a 'Vrated interest from the moment of his pre- 
inipme cas^ perhaps, (as where property has to be 
" % ditfferred also. But although the possession of the 
led, the interest he derives by such vesting is of 
naitiw that it is attachable and consequendy saleable in execution {' 




\AdusupatH Venkata Rao, executor to the estate 
V. Swami JPillai-, or nom. Ramanuja Amm^^‘'” 
IS Mad. L. J. 228]. See post^ sec. 4 (P). 

for vestiogr.— See sec. 106 (S), § 7,>w/. 



If the legatee does not survive j 
the l^picy cannot take effect, but^shall lapse 
,nd form part of the residue cf thejestator’s 
Iroperty, unless it appear by thi^tirill that 
the testa^ intended that it ^ould go to some other person. 

representatives of the legatee to 
it must be proved that he survived the 







Illustrations. 

IS to .B '*500 rupees’’ which B owes him^’^ B dies before the 

i ' ' 

i^e to A and his ohildr^. A dies before the t^tator, or happens to 
Is mhde. The l^acjr to A and his childrei^ lapses. 

[; U ^ireh to Aa ^d in cases of his dying before the testator^ to B. A dies 
.^:The tegacy to B. 

B beqiieathed to A for life, and after his death to B. A dies in the 
survives the testator* The bequest to B takes effect 


. J meney > is bequeathed to A on his coixipleting his eighteenth year, and in 
btfoie, he t^mpletes bis eighteenth yegf « to B. A completes his eighteenth 
iShtime of' the testator. The legaqf^ to A lapses/and the bequest^ to B 


hi£Qs|iiler am} the legatee ptdshad in the same shipuftedc^ 
#wt; The Wacy will lapse* 


There is no evidence 
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[SIICTION <4 


THE HINBU WILLS ACT. 


NOTES ANP qOWUIENTARJES* 

3 , Td Clarify, 


§ 1 . ' l^iminary. 

§ 2 . Unless it appears by ibepilL § 7 . 

§3- ^^Legatee'^ ^^some other personP % 8^ 

§ 4 . Must-be proved thaty &*e*^ § 9 . 

§ 5 . Cases in illustration of the 

doctrine, § 10a 

§ 6. Application of the doctrine, 

1. ,]To power of appoin^nt. § 11 , 

2. To contingent interMi § 12 . 


Zapseifttfhere the gift is to a class. 
Lapse mthere the gift, is to a debtor. 
Lapse where the gfft is to a 
creditor. 

Effect of dmlaimer of legacy or 
refusal to accept. 

Shall form part of the residue,** 
Lapse andhvoid^ distinguished. 


Extent of the section 

This section has been extended to the Hindus, Jainas, &c., to the Parsees and to the 
Talukdars of Oudh. 


§ 1 . Preliininary. — The maxim being Omne testamentum morte 
consummatum est ** (every will is completed by death), a will does not take effect 
until after the death of the testator ; it cannot, therefore, confer any right or 
benefit before that event. The result is, that a legatee who dies in the lifetime 
of the testator takes nothing under his will, and the gift made to him conse- 
quently fails to take effect. This failure to take effect is called “ lapse/* (a) a 
term, importing death or extinction of some object of gift before the testator’s 
death. 

But it is not death or extinction only that causes lapse, or failure of gift 
The same result may be produced by other means as well. Thus if a testator 
give a legacy to an unmarried woman “ as long as she shall remain unmarried^ 
the marriage of the woman during the lifetime of the testator w'ill cause an equal 
failure of the gift [Andrew v. Andrew^ 1 Coll. 690]. So in the case of a gift 
to a particular institution as existing, the non-existence of such institution at the 
testator’s death will similarly cause a lapse (i). And similarly, there will be lapse 
on the failure of a contingent gift by reason of the event not happening 
[Ee Parker (1901) 1 Ch. 468J. 

In like manner, if in illustration (er), A, survives the testator but dies before 
completing' his eighteenth year, the legacy bequeathed to him will lapse and B. 
will take it. Thus, it is not merely death, but death before the gift has vested 
in the legatee or devisee, that causes a lapse (2). See infra § 6. 

(a) Mr. Rood defines Lapse,” on the authority of Bigelow’s Jarman, to designate the 
failure of a devise or legacy by reason of the death of the devisee or legatee before the 
testator, or afterwards before the interest vests. So Mr. Justice Williams (3). 

The word '* Lapse” is sometimes used in the sense of being revoked, as for instanoe, 
where the testator directed that if a certain event happened in bis lifetime the share given 
to a legatee should lapse and form part of the residue [Re Wave, (1907) 1 Ch. 3913. 

According to Mr. Page, a legacy may lapse where the beneficia^ refuses to take It 
[Hall V. Stnithf 6 i N. H. 144; Sawyer y. Freeman, \ 6 i Murs. 543]. This however very 
rarely happens except in cases where the beneficiary would be deprived by Che operation 
of the will of certain legal rights and elects to stand upon such rights and not to take under 
the will (4). 


(1) I Jarm. 338, 340, 4th Edm ; 307, sth Edn. ; Bigelow 337-58 ; Theob. 685, sth Edn. 

(2) Edw« Law of Property. 403. 

(4) Page 4 >38 p. 877. 




§2. *‘Uiil^lt:imij«ir by^win^ testator may prevent 

a legacy o^cr t$.'4o this he must give the propel^ to some 

othei: persot^'he it wiU^pot be enough if he only 

expresses his deaiire pp the legacy shall not kpse [Sidity v. 3 Atk. 
572 ; R. 14 Eq. 343]. “A rift is not to be made out of 

negative words alone.” [See Hckering v, Sfam/ord, 3 Ves. 493; f/«- 

derivaadvi 4 ML &. G. 6 ^^/oAnson v. Johnson, 4 Beav. 318] (1). 

/tba.teal qu^ion in every case will depend upon the expressed intention of 
, . teuton If, for inst^ce, a man devises Iris estates to 

What ratficlent ^aSadlliis heirs, and signmeS his intention that if J. die be- 
prevent lapse. ' fore him it should not be a lapsed legacy, yet, unless he 
, tkd. nominated another legatee, the heir-at-law of the tes- 
tator is not notwithstanding the testator's declaration [See 67 ^/ 0 ^ v. 

Cook, 3 Atk. S72 ; Browne v Hope, L. R. 14 Eq. 343] (2). According to Sir 
James Wigram, V, C., a testator may prevent a legacy from lapsing, by doing 
either of two things : “ he must in clear words exclude lapse, or he must clearly 
indicate who . is to take in case the legatee should die in his lifetime” [Browne v. 
Hope, supra^ at 347} Thus where a tqstator, after giving a life interest in cer- 
tain property to h^s wife directed that after her death the property should be 
divided into eq^ri shares between his ‘‘three children, J., C. & F., or the survivors 
or survivor of them,” -and J. (who was appointed a trustee) was an attesting 
witness to the will ; it was held, that the bequest to J. being void under section 54, 
Indian Spocessipn Act, the effect of the words “ or the survivors or survivor of 
them” wouWmJso prevent lapse in case of J.*s death before the testator [Camani 
v. Barefoot L I*, IC 26., M., 433]. So a gift to A. with a provision that if he 
should die in the testator's life-time leaving issue alive at his (testator's) death, 
the gift will ngt lapse but shall take effect as if the legatee's (A.'s) death had 
happened imhiridiatcly after the testator's death, is a valid gift and shall prevent 
lapse [Be Greenwood', Greermoods, Sutcliffe (1912) i Ch. 392]. See illus. 

§8* “ Legatee” and “some other person. "—The words “some 
other person” show that the word “legatee” is intended to include natural as well 
as artificial persons (see definition of “person” supra). And, if it be taken into 
consideration thajL'^hiS doctrine of l^se is applicable to gifts for charitable 
purposes also [^r^/<^‘;i (1891) 2 Ch, 236] (3), the meaning of the word 
“lei^tee” may be^^pUrther extended to embrace all objects oi testators* bounty. ^ 
Thus it is submi^ed that the word “legatee** in this section is not intended to 
be confined in its application to its ordinary narrow signification, but it is 
intended to apply to all objects of a testamentary gift, so that, it is correct to 
say that lapse IS the failure of a testamentary gift by the death or extinction of 
its object in the life-time of the testator (4). In this view, the word death must 
be taken to ipclude its figurative meaning — extinction. 

§ 4 * Must be proved that, kc.’’ — it is, therefore, clear that in order 
that a legatee may receive the legacy he must survive the testator, and in 

’ . (1) Theob. 687, 5th Edn. ; Hend. 198 j Bigelow. 36, 13, iz. 

(ay Wms. 1214 1215 ; Theob. Ihid, 

(3) 239. 6th Edn. 

(4) Ibid 423 f. n. (a). Mr. Strahan, in speaking of lapse says, Since it is impossible 
to maiffi a gift to a dead person or nonexistent object * * *” (Strah. Will 109). So 
Mr. Biglow— The legal doctrine of lapse * * thus imports the death or extinctioh, 
before the testator’s death, of some object of hki.wlll**' Bigelow, 357. 
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case be <ioes not survive, the |uq<J^q jia^erest 

that be leaves nothing as a legatee or flj^see^ #1^h ' 
representative ; for, the principle is, ‘‘raose, ^irho 

cannot be entitled to anythingHo which .^the person t^r 'r^esen| ;gevef ntal 
any title” \Elliott v. Davenport^ i P./Wms. 83; 

435] ( 0 - Hence the rule is that, in order ,19 entitle the repre^tatives 
legiyjil^ to receive the legacy it must be 


In cases like illustration (/), that ii| 
' in the san^e calaiin 


re the testator and li^tee perish 


>irwv^ip k by 


Where te^^or and of'fengland, a matter ;t)f evince merei|^r and, in 

legatee pensh in the absence of evidence, there is hb rule or conclusion 
same ty, subject.” The tepres^^iye who c^ims 

must therefore produce positive evidence that tha' Survived* 

testator [ Undenvood v. Wing^ 4 De Gex, M. & G. 633} (ly? Where direct 
evidence is not procurable, recourse may be had to presumptions ** based on the 
probabilities of survivorship resulting from strength, age and Sex” (3). See sec. 
112 (S) § $.post. , s 

Where testator and legatee die at or nearly at the 
Commorientes. called CommoHenUs 


§ 5 . Cases in illustration of the doctrine.— Wher^ the: legatee had 
died before the date of the will, extrinsic evidence will not be admissible to show 
that the testator knew of his death at the time of making his will, sp ^ to raise 
the presumption that he intended there should be no \Ap^i^'^Mdybank v. 
BrookSy I Bro. C. C. 84] (5). The lapse cannot be prev^ 1 ®;;;in such a case 
even by confirming the will by a codicil [Hutcheson v. Harnmndy 3 Bro. C. C. 
127 ; Maybank v. Brooksy su/ra], . 

Where A bequeathed his whole property to his brother RfJ and expressly 
directed that neither his daughter, nor his widow should take any share of his 

(a) But it will appear th^t mere survival Is not sufficient. As alre^idy se^n it is the 

very vesting of the legacy in the legatee which regulates its transmisibility. So that* if .tjbe 
vesting is delayed and the legatee dies before such vesting, the legacy will not pass to his 
representatives although he survived the testator. It is in this sense that"% legacy may 
lapse even if the legatee dies after the death of the testator [see sec. 91 (S) and in/ra 

sec. 106 (S)]. The legacy passes to the legatee’s representatives' oi^ Where it is "given in 
general terms without specifying the time when il is to be paid, formjia^i' cases, the legatee 
has a vested interest in the subject matter of the gift from the da^W, fllie testator’s death, 
the fact of his death occuring without having received the legacy, not interfering with such 
passing. ^ 

(b) The reason is, where two people perish by the same calamity, the Court refuses to 

presume that they died at the same monraent [Underwood v. W'mg (1855) 4 DeG. M. and G. 
533]. The latest rulings are to the effect that in the absence of any evidence as to which of 
the two survived the other, the applicant should be ititl^ed to swear that there is no reason 
to believe that either survived the other Ewart (1859) t Sw. and Tr. 1^58; Me Bey non 
(1901) P. 141 ; Be Good (1908) 24 T. L. R. 493 ; In the Estates of Bruce {bf.y-and Bruicd 
ip. Jf.) (1910), 26 T. L. R. 3813. ' , 

See infray sec. 112 (S). See also sec. 205 (S) f ''CommOrientes” Majumdar*# 'SuoCes$i<m 
Act. ',1? ' y '** 


<i) Wms. 1212; Hawk. 246; Theob. 685, 686, 3th Edn. " ,f. 

(2f Wms, 1210. i 

(3) Tayl. Ev. i 159. 

(4) Flood. 481 ; Wharton. L. Lex. ; see Tr. and Coote, Pt. 1 Cbap* XII, '^sec " IV, where 
the rules in relation to commorienties are given in detail. 

Tbwb. «5, sth ‘ 








A, died^ intestate, not having 
^uld take effect [JSra^sia^ 


“ hi^ executors, administrators and 


‘ **^^*‘**^^ #"»»•» \|>AV>\.UVV/1>9, UUIJlll.lAlt3l.tCa>tV/t3 Oiliu 

as^^7 Jlhie he owed hei, provided he should pay there- 

^ ^ "he directed her executors to deliver up 

art of the debt, but to give such t#wise 

. f ^ j --n— J ^d B. died in the life-time of A. ; 

it was t he >| |tei aev ^psed [JS 0 ot v. ,Davenporty \ P. Wms. 83j(i). 

Seeill^|:P(; 

> Whe^ prop ej^ M ^dicated to an Idol by a will, and a shebait is appointed, 
the <^j^Hse will j | p | p^ lie '■ the shebait so appointed should die without taking 
chari^f of th^||p|||rtf^ filling the office [Sarada Sundari Debi v. GovUid 
Maniy 2 B, L. note]. 

§ 6. AppU«iaoii of the doctrine.— 'r he doctrine of lapse applies 
where the whole object of the testator in giving the legacy has failed by reason of 
the legatee's de^tife i4t does not apply where the testator in giving the legacy 
intends it noJ^^drely as a bounty to the legatee, 1:^ as the discharge of an 
obligation tecc^ized by him, though not legally enfwceable. Thus where the 
testator bequeaths a legacy for the payment of a barred debt [ Williamson v. 
Nc^lor^ 3 Y. & C. 208], or makes a bequest for the purpose of discharging a 
moral oblig^]k)n, the bequest will take effect though the legatee may die before 
the t^tatqf^lgl^V. Kin^^, {1904) 2 Ch. 30] (2). This depends on the mixed 
^^^nd obligation, the reason being that if the obligation exists 
, there is no necessary failure of his object merely because 
fiis lifetime (Per Farwell, J., in Ibid), 


principle brj 
at the tesditbrs' 
the legatee:;dies 


I. 



p of appointinent.— T he doctrine of lapse applies to a 
power appointment (3) exercised by will ; that is, where the legacy is-^given 
under a will, but under a power created for the purpose by 
Accordingly, the appointee must survive the donee of the power in 
pake [Duke of Marlborough v. Godalphin^ 2 Ves. Sen., 61, 73], Similarly 
tr gj^en by will shall also lapse by the death of the donee during 
lime of the^d|>nor [Jones v. Southall (1862) 3? Beav. 31 Sharpe 
v. Ir. R. 179], Thus a bequest to such persons as A. 

shall appoint, an<S^ default, to his next-of-kin, will go to the next-of-kin in 
the event of A. jpredeceasing the testator [Edwards v. Sahvay (1848) 2 
Phil, 625]. But if an appointment is made to A. upon trust for B., or 
upoii condition of his giving part of the benefit of the appointment to B., and A. 
dies in the lifetime/Of the testator, B's interest will not be affected thereby, that is, 
it will not lapse [Oke v. Heath (1^8) f Ves, Sen. 135]. The case of Edwards 
v. Salw^, (supra) is an autiMity for the proposition that a limitation in 
default of appointment may be good although the power itself fails [see William- 
son v, Parwell (i^Sy) 35 Ch, D. 128]. 

It may be noted that there is a difference between general and special ixiwers 
in resl^igt^ lapse (4)* 

(1) / Theob. 685, 666) 3th Edn. j x Jarm. 338 F. N., 4th Edn., Wms. 121 1, 1212,- Hawk, 


2 ^. 


(a), Jarmab 4^3-424, 6th Edn. 

(3) sec. III. ante, 

(4) See Jarm* 844, 6th Edn, 



2 . To etmtblgmt Intorost-R-Jhe doctrine also -Implies to ctmtingent 

bequesUk That is, a lapse may r^ult M case of death, though the ^t be 
upon a condition or contingency that i^es not happen. (See iflus. (^) )i Thtis, 
where the bequest was to A! on his^'^complishing his apprenticeship, and if 
he should die before he accomplished 1301 apprenticeship then over, and A. died 
having accomplished his apprenticeship ini^the testator’s lifetime, it was held; the 
bequest to A. lapsed \Humberstbne v. i Ves. & B. 385 ; see Williams y, 

i Russ. 517] (i). In such cases, %Sbrefore, :^he legacy will lapse by thd 
death of A.^in the testator’s lifetime, whether the contingency does or does not 
happen ; and the gift over will take Effect where the contingency does happen, 
whether the death of A. takes place before or after the testators death, (a). 

3. To Charity. — ^Vhere, for instance, the legacy is for the benefit of a 
particular charitable institution, and no general cbaritahle intention can be 
inferred, if the institution come to an end before the testator’s death, the legacy 
will lapse \In re Rymer (1895), i Ch. 19]. 

But there is a distinction between cases where there is a general intention 
to give to charity, and cases in which such particular mode of charity is intended 
as to make the testator’s intention incapable of execution otherwise than in the 
mode pointed out by him."^ Where, therefore, the mode is of the substance, and 
if it cannot be pursued the gift will fail [see Att-Gen, v. Bishop of Oxford 
(1786) I Bro. C. C. ; Corbyn v. French (1799) 4 Ves. 431 ; Clarks, Taylor 
(1853) I Drew 642 ; Russel v. Kellctt (1855) 3 Sm. and Gif. 264 ; Marsh v. 
Means ^1857) 5 W. R. (Eng.) 815 ; Fisk v. Ait-Gen, (1867), L. R. 4 Eq. 521 ; 
Re Ovey\ Broadbent s, Barrow 29 Ch. 1 ). 560 ; Re Rymer ; Rymer v. 

Stanfield (1895), i Ch. 19 ; Stratton v. Physio-Medical College^ 149 Mass. 508; 
Teeles, Bishop of Derry ^ 168 Mass. 341]. 

But the legacy will not lapse where the gift is to a particular charity which 
is in existence at the testator’s death, but subsequently ceases to exist before it 
is paid \In re Slevin ; Slevin v. Hepburn (1891) 2 Ch. 236]. So there will be no 
lapse where the object has only partially failed. Thus where the gift was to St. 
Andrew’s School, Heybridge ; but between the date of the will and the death 
of the testatrix the week-day school was discontinued, the Sunday-School 
alone being maintained 3 it >vas held, the legacy did not lapse as there had 
not been a total loss of the institution [Re Waring : Hayward v. Atl.-Gen, 
(1907), I Ch. 166]. In Re Buck [(1896) 2 Ch. 727] the legacy was to a 
friendly society which was established to provide annuities for its members 
and their widows and children if in distressed circumstances. The funds 
of the society were such that the legacy was not required. It was held, it had 
not lapsed. 

As regards cases where the object never existed, or where there are several 
charities etjually answering the description, or where the charitable purposes do 
not exhaust the fund — see Jarm. 241-242, 6th Edn. 

(a) Formerly it was doubtful whether a bequest over in case of the death of the legatee 
before the happening of a certain event, could take effect where he died during the testator’s 
lifetime, though before the happening of that event. [See Willing v. Baine^ 3 P. W. 115]. 
But now it is settled that in such a case the bequest over takes effect [see Witting v. Baine, 
supra ; Humherstone v. Stanton, i Ves. and B. 385 ; McGreery v. Mc^ath, 15a Mass. 24 ; 
Robinson v* Portland Orphan Asylum, 123 U. S. 702] (2). 

(i) Hawk. 243, 245; Theob. 574, 5th Edn.; Underhill. 226; Wms. 1226-27 1 

tarm. 316, 3rd Edn, j 340, 4th Edn. ; Btgefow. 362. 

(2^ Theob. 57^ 574 i 5^b Edn. ; Bige|^.^ ; Underhill. 226, Hawk. 243, 244. 



It rnusi BOted that in applyi^ the doctrine [see ij0'et, sec. loi(S)], 
the:ii[ic^ei^i^. the Court is to sel(^ need’ not bear absolute resemblance to 
iwbat the t^tator intends. It-has only to be ascertained that none can be found 
neater to it [ I ). . * 

. § 7. Lapse where the gift is to a eiass.— As a rule there is no^pse 
in such cases, if any member of (he ^qlass ^Survive the testator. The reason 
iS| that, as a class is asq^||ined at a^^rticular date, generally at the death 
of the testator, those of ipembers of the class who do not -apf^ve the 
testator, are considere^^ li^ver to have been . members of it, so that no 
question of lapse arises. T$us, if property be given simply to the children, 
or to the brothers or sisters of A., equally to be divided between them, 
the entire siibject^of the gift will vest in any one or more of these classes 
surviving the testator, regardless of those who died in his lifetime (2). See infra^ 
sec. 98 (S). 

§ 8. Lapse where the gift is to a debtor.— Such a bequest, whether 
it is a bequest of the debtor’s debt or of a sum equal to it, lapses, like an 
ordinary legacy, by the death of the debtor in the life-time of the testator, the 
result being that the debt remains still owing to tl^ representatives of the 
testator \Toplis v. Baker (1787) 2 Cox. it8 ; ElUott v. Davenport {i^o^)y i 
P. W. 83](3). 

§ 9 . Lapse where the gift Is to a creditor.— A bequest to a creditor 
of the amount of the testator’s debt also lapses, the creditor predeceases the 
testator, leaving the debt still owing from tlii .testators representatives to the 
representatives of.the creditor. But if the beqbbst is for the payment of a time- 
barred debt, it will not lapse but will take effect notwithstanding the creditor’s 
death during the testator’s life-time. 'Fhis is. so on the principle laid down in 
Stevens v. 2 Ch. 30], as to w'hich see supra § 6. See also Re Sowerbfs 

Trust (1856), 2 K. & J. 630 \ Turner v. Martin (1857), 7 D. M. & G. 429. 

MO. Effect of disclaimer of legacy, or refusal to accept.— if 

a legated disclaims his legacy or refuses to receive it, its effect is either to make 
the legacy void, or to accelerate the interest of the next taker, if any (4). In a 
case, where a testatrix, after appointing executors and trustees, bequeathed 
her estates to trustees upon certain trusts, and directed them to set apart 1000/. 
and invest the same and hold it upon trust to pay the income to the plaintiff for 
life and after her death to her son for life, declaring that after the death of such 
son the capital and income should fall into the residue ; the plaintiff, being 
annoyed with the terms of the will, refused to receive the income upon which 
the trustees, with the plaintiff’s consent, paid it to her son. On the death of her 
son eight years later, plaintiff retracted her refusal and claimed the income. 7 'he 
question was, what was the effect of such refusal and whether the refusal could be 
retracted. It was held, the plantifFs refusal could not be treated on the footing of 
disclaimer of a legacy, and that as neither the trustees nor the residuary legatees 
had changed their position on the faith of that refusal, it could be retracted 
quoad future income. Referring to a passage in Touchstone, which had been 
cited by the residuary legatee in support of his contention that the refusal could 
not be retracted, Mr. Justice Swinfen Eady, expressed an opinion to the effect 
that notwithstanding that passage an actual disclaimer, until acted on, may be 

(i> Jarm. 238, 6th Edn. 

(2) Jarman 431 et 6th Ed. 

(3) See Jarman. 424, u. (k). 

(4) See Shep, T. 452 ; Jarm. 718, 720, 6th Edn. 
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36. [93 (S) ]. — If a legf^y be giyen to two persons 
A legacy does not jointly, and One of them die beforie the testa- 

lapse It one or two j ^ , 

Joint legatees die be- tor, the Other legatee takes the whole.(a) 
fore the testator* ’ ® ^ 


Illustration, " 

The legacy is simply to A.and'B. A dies before the testator. B takes the legacy. 

(a) This section does nt^l^y that a legacy given to two persons simpliciier is a legacy 
to them jointly. All that it enacts is that, if a legacy be given to two persons jointly and 
one of them die before the testator, the other legatee takes the whole. From this it cannot 
be concluded that the English rule as to presumption of a joint tenancy has been incorporat- 
ed into this section by means of the Illustration. Indeed, the illustration shows that the 
Legislature had in contemplation tbat^e legacy to A and B would be a legacy given to two 
persons jointly within the meaning of section. But that is not suffid^t to lead tp the 
conclusion that they intended to enact' as law that such a legacy shoiill^ be construed as 
creating a joint tenancy as known to English law. In A, y. Gabriet v. />. /910s [(ipii) 
34 M., So] the learned Judges of the Madras High Court seem to be of opinion that the 
English rule of presumption in favour of joint tenancy has been adopted by the Indian 
legislature in this section. This opinion is based chiefly on the wording of the illustration. 
But granting the illustration supports this view, it must be observed that, under the well 
recognised principle of construction of Statutes, illustrations cannot override the law [see 
supra^ Gabriel v. Inast and 21 M. L. J. 261 Notes of Indian Cases"]. 

In connection with the inapplicability of the principles of English joint tenancy, to 
the affairs of this country it is worthy jof note, that the English joint tenancy had its 
origin in the rigors of the feudal system. "^It was created in the reign of Edward I. with the 
object of escaping the burdensome incidents of feudal tenure. This wa^^done. by one put- 
ting his lands into the possession of several others jointly or of others jointly with them^ 
selves with the intent that the feoffees should dispose of the lands according to hie will and 
hold the same for his use. The result was that so long as there were a plural' nuipber of 
feoffees the rule of survivorship prevailing among such tenants, prevented the accrual of the 
lord’s right to relief, wardship, marriage, and other feudal imposts of similar description. 
Dbwer and courtesy were also avoided by this means. Again, in conveyanetf ' viifos 
a joint tenancy is created either by a limitation to the alienees, or to them and their heirs, 
expressly as *‘]oint tenants" or "in joint tenancy." But a limitation to two or more persons *‘for. 
their joint lives" does not create a joint tenancy, but is confined to the life of him who dies 
first [Quarm v. Quatm (1892) i Q. B. 184] (i). 

That a grant simplkiter to two or more persons creates a joint tenancy, is a rulie cl tj^e. 
English common law. This rule is not an inflexible one, but’ by th6 rules of equityjs subje^^ 
to certain exceptions (2). ** Relief" was a sum of inopey paid to the lord on succession ^ 
** wardship’' and " marriage" were the right of the lord to the custody of an infant ^md that 
of disposing of such infant in matrimony (3) ; and 'dower' was the life estate 
and ' courtesy’ the life tenancy of a husband (4). Thus English joint tenancy of 
technicalities. 


(i) Edw. L. of Pro. 380, 3rd Edn. 
(a) farm. 1783 » 6th Edn. 

(3) Wmsi R. P. 47-5*1 20th Ed. 
{4) Ibid 300, 314, 20th Edn. 
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SUCTION 93 (s).] THE HINfi^ WILLS ACT. 

NOTES ANP commentaries. * 


§ 3. 


TAe pfificipU 

Application' of the pyinf^e 
Hindus. ' " 

Joint gift and joint tenancy. 
Where the gift is to a class. 


§ 5. “ Tkvo persons.** 
to 

i 6. “ One of them dieP 

maintenance. 

authority to adopt by %vilL 




Extent of the section. 


This section has been incorporated in the Hindu Wills Act and the Oudh Estates Act 
It is applicable to tlTr*Parsees ^ 

S 1. The principle, — This section is based on the principle of joint 

tenancy (a). Joint , tenants under the English law, take * per my et per tout^^ />., 
by the moiety or half, and by all. So that each of such tenants is “ a taker of 
the whole, but not wholly or solely,’’ as in a joint Hindu family governed by 
the Mitakshara ; and “ being regarded, with respect to other persons, as but 
one individual, their estates necessarily continue so long as the longer liver of 
^.them exists.” Thus the doctrine of (b) is the governing principle 

which determines the rights of joint tenants (i). 

" Accordingly, where property is given by will tsp ^wo or more persons as joint 
tenants, there can be no lapse unless all thcs»^6ji^ts die in the lifetime of the 
testator ; because by the rules of survivorshfp,'^he share of a legatee or devisee 
who dies in the testator’s lifetime, will pass to the other or others who may 
survive (2). 

Where a testator by his will, gave to his daughter E. everything he possessed 
on condition that she should pay to the four daughters of his brother, J. C., 400/, 
out of 700/., and three of the four daughters died in the lifetime of the testator, 
the question being whether the surviving daughter was entitled to the whole 
legacy given to the four daughters, that is to say, whether the legacy was to be 
consideted as a joint legacy given to the four daughters as joint tenants, or 
whether they were'to take 100/. each, as tenants in common, it was ruled that an 
interest pven to two or more, either by way of legacy or otherwise, is joint, 
unle^ there, are words of severence, or an inference of that sort arises in equity 
from' the nature of the transaction, as in partnership, joint mortgages, &c. ; and 
the plaintiff, the surviving daughter, was accordingly held to be entitled to the 
whole inteitest given to the four daughters [Hor/ey v. Birdy 3 Ves. 629 ; see 

(a) Mat teatney under the English law may be defined " a.s ownership in community, 
in equal undivided shares, by virtue of a grant in terms which import an intention that the 
gramm shalj hold* as co*tenants one and the same estate. Its essential characteristics are 
«ustt|dly distinguished as unity of interest in the co-tenants ; unity of the title under which 

- tbair interests are held and (at common law) of the time of the vesting of such interests ; 
Ubity of possession ; and survivorship” (3), 

(b) Survivorship! is the feature which chiefly distinguishes joint tenancy from co- 
parcenaiy'^ii^ from tenancy in common. On the death of one of the joint tenants, the 
estate-<*wli^ther it be an estate of inheritance, or for life, —remains to the survivors as joint 
tenants, or if there be but one survivor, then to him as owner in severalty” (4) 
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491 at 509 ; Nixor<gi Mmue^ji 


fairam Narronji v. Kttverf)^, F. 

Wadia v. Perozbai, I. L. R. a^' B., 

§ 2 . Application of the (a>— it is now settled 

that the principle of joint t^ancy 'i^^btai^j^in :p;pgland Is not applicable to 
Hindus [/ogeswar Narain R. 23 I. A. 37 ; L L. R. 

23 ^ j 670 ; Yethirajulu Naidu^^UlH^thu . J. L. R. 28 M, 363 jf 

Dewali v. Patel Beechardas^ I. L. R. 26%. 445 J accepting tfajiS vi^w w 

must be guarded against supposing;i|hat in gifts tovfe^mbers constituting' a joint 
family there is any presumption thaitrlte^onor intended to annex the condition 
of survivorship [see supra Bai Diwah y^Patel Beechardas and Yethirajube Naidu 
V. Mukunthu Naidu\ On the contrary, as pointed out in Jogeshwar Narain 
V. Ram Chand Dutt (supra)^ the rule seems to bb that, when property is given 
to more than one, in the absence of anything in the grant to the contrary, the 
presumption is that the donees take as tenants in common [followed in Gopi v, 
Jaldhara (1910) 7 A. L. J. 941 ; 33 A, 41 ; see Kisori JDubain v. Mundra 
Dubain (igj t) 8 A. L. J. 757 ; 33 A. 665]. Mr. Phillips and Trevelyan, J., are 
of opinion that, where a gift is made to members of a Hindu joint family, it 
would be natural that it should be intended to be jointly enjoyed in the manner 
usual amongst Hindus ; and that such joint tenure would, under the Mitakshara, 
involve the right of survivorship which in that school ordinarily attaches to joint 
family property, but would not, of course, involve any incident of joint tenancy 
peculiar to English law (i). 


But although the princl]^ of joint tenancy of the English law is quite 
foreign to Hindu law, as implied in Jogeswar Narain Deo v. Ram Chand 
Dutt {suprd)^ joint ownership of another description is not only not foreign 
to Hindu law but quite familiar to it, ws., that special kind of which the 
joint holding by the members of an undivided Hindu family is the type. 

The (juestion, therefore, for determination seems to be one of intention to 

be gathered from the terms of the instrument creating the tenancy, regard 
being always had to the fact that in all cases the prima facie view is, that 

the devisees or donees take in severalty even when they are members of 

an undivided family [See ^e$Qri Dubani v. Mundra Dabam\ supra"]. Of 
course, if the grant is to persons who are incapable of forming a Hindu joint 
family, they can take only as tenants in common. This being so, where a testa- 
tor disposed of his house No. i in these terms — “ therefore my three 

sons shall use and enjoy this house from son to grandson and so on in succes- 
sion, without power to give as gift or sell the same and there were clear 
indications that the sons were members of an undivided family, and the 
testator did not intend to create a tenancy in common, it was held, that the 


(a) Joint tenancy under English law and Hindu law« — "The joint ownership of the 
members of a Mitaksbara family is sometimes spoken of as a joint tenancy, and eometimes 
as a coparcenary. But neither the ownership of joint tenants, nor that of coparceners, 
according to English Law, exactly resembles the proprietoir interest possessed by the 
member of a Hindu joint faniiiy in their undivided property, fn an English joint tenancy, 
succession takes place by survivorship, and the joint character of the tenure may at any time 
be diMolved by partition. In these respects the ownership of a Mitakshara fami^^^4esemble$ 
that of English joint tenants. But the points of dissimilarity are numerous. A joint tenancy 
of English law can created only by a will or deed, whereas the ownership of the members 
of a Mitakshata family arises either by birth or by adoption'* (2). See Xarsondasi Dharamsey 
V. Gangabail 32 B ., 479, 489-494] where the question is discussed. 

(1) Phflls. and Trev. 214. 

(2) J. $^tt^charjee's Com. on H. I.. p. 221. 2d Edn. 



condition against idienation being vf^id 
house with rights of survivorship 
MUdu V. Mukunihu, Naidu^ I ' 
Subrahmania Ayyar, J. at^ 

In Jg 4 ra^W^^rro\ 
share in dwelling fa( 
houisfeSj^^^hatp his two 
^e^:rnii|^t * live> By ^ 
that^ ^l^ld the deceasi 1 
moveable prraerty should 
of Visram. Was held, 



jons took ai) absolute interest in the 
\ co-patcenary [ Yetkirajuiu 

IS Mad, L. J. 299, jter Sir 
bite, CJJ. 

p., a Hindu, possessed of a half 
" ill, as to his share in these 
[ght to reside therein as long as 
his will the testator declared 
place, all his immoveable and 
I, Vullubdas and Morarji, the sons 
Ithe nephews created a joint tenancy, 


and on the dMtl of Morarji, the survivor, Vullubdas, took the whole [see 
Navroji Manockji-^ Wadia v. Perotbai^ supra\ So in Vydinada v. Nagammal 
[(1888) I. L. R. n M., 258], where a Hindu by his will granted jointly to his 
brother's son, R., and N., the wife of R., certain land with power of alienation, 
it was held that ijL. and N. were joint tenants [see Jogeswar Narian Deo v. Ram 
Chandra Dutt^ (1^9^) !• L. R. 23 C., 670 ; L. R. 23 I. A. 37I But in the 
last cited case, their Lordships of the Judicial Committee, observing in re- 
ference to the case of Vydianada v, Nagammal {supra\ that the judges of the 
Madras High Court were not justified in importing into the construction 
: of a Hindu will an extremely technical rule of English conveyancing, 
i^id : “ The principle of joint tenancy appears to be unknown to Hindu law, 
except in the case of co-parcenary between 4;he members of an undivided 
family.” What their I.ordships meant byj|jp|)sJ|te is, as explained by Sir 
Charles Farran, C. J. in Navroji Manock^^Vl^^v. Perozbai^ {supra), “ that the 
rule of Englisli law (which their Lordships term an extremely technical rule of 
English conveyancing), that a joint tenant^s interest does not descend upon his 
heirs, is not properly applied to a bequest in joint tenancy under a Hindu will.” 
He accordingly held in that case that joint tenancy was created. Again, in 
Bhoba Tarini Debya v. Peary Jjzll Sanyal [1. L. R. 24 C., 646 ; i C. W. N. 
578], where the testator declared “ My first and second wives shall together be 
entitled to twelve annas of all the properties left by me,” the contention being 
that the two wives took as joint tenants with the right of survivorship, Messrs 
Justices Bannerjee (now Sir Gooroodas Baneijee) and Rampini observed : — “ — 
thpugh the view^^ntended for is in accordance with the rule of English law, 
yet there is not much in reason to commend it for acceptance. Where any 
property is bequeathed to two or more persons without any specification of 
shares, the natural presumption is that they are intended to take in equal 
shares ; and when the estate bequeathed is one of inheritance, it is far more 
reasonable to suppose that each legatee and his heirs are the objects of the 
testator’s bouhty, thfti that he intends that the legatees should take by survivor- 
ship, and the heirs of the last surviving legatee should take the whole. We 
may observe that even in^nglish law the leaning has been in favor of tenancy 
in coittmon” [see Mahomed Shumsool Hooda v. Shewukram, 7 B. L. R. 700 ; 
14 B. L. R. 226 ; L. R. 2 I. A. 7 ; 22 W. R. 409 ; Rewun Pershad v. Radha 
Bibee, 4 Moo. L A. 137 ; 7 W. R. P. C. 35]. 


„ property is given jointly to two persons living as members of a joint 

Hindu &tnily, each donee takes an interest in the property which passes to his 
heirs at his death, and not to the other donee by survivorship. Thus where 
certain property was given to two brothers, living in union as members of a joint 
Hindu nunily, and one of them died childless leaving a widow, it was held that 
the mdovr was entitled to a moiety of the property as heir of her husband, and 
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it did not pass to tl^e other brother by survivorship. In delivering the judgm^t 
of the Court Mr. Justice Fulton said t Hindu law that interest (that is, the 
inter^t obtained by the brothers) as by gift would be treated as self- 

acquired properly, and, in the absence-^|iity direction by the donor limiting 
the extent of ttie grant, would pass on " the death rof the holder to his heirs. 
♦ ♦ ^ It need not be doubted. that a donor when making his gift, limit 
the interest of the donee by giving^ interest by ' 4 ay of survivorship to atiy 
other person living at the time of the gift ; but we think * * that among 
Hindus when property is given to two persons joiil^y, there is no presumption 
that the donor intended to annex the condition of survivorship which might have 
the effect of excluding the sons of otie of the donees” \Bai Diwaliv, Patel 
Bechardas^ 1 . L. R. 26 B., 445 ; 4 Bom. L. R. 102]. This was a case of gift 
inter vhm. 

In 1866 the Government of the N. W. P. made a grant of a Zamindary, as 
rew'ard, to four persons, J., C., N. & P. of whom the first three were members of 
a joint Hindu family and the last /. P., a stranger. Soon after the grant P. 

got his share separated, and N. died leaving his widow, Phulla. In 1874, 
Phulla, jointly with J. ^ C; sold their share to one Nur Ahmad. In 1896 J. 
died. Upon this some members of the joint family including the sons of J. 
instituted a suit to recover possession of N’s share on the allegation that his 
widow, Phulla, had no power to alienate more than her life interest. The 
decision turned upon the question, whether N*s share jmssed to his widow by 
right of inheritance or to J. & C. by right of survivorship ; in other words, 
whether the grantee’s were tenants in common or joint tenants. It was held, 
upon the construction of the language of the sanad by which the grant was 
made, that they were joint tenants and not tenants in common. As regards the 
fact of Phulla having joined in the sale, their Lordships (Sir John Stanley C, J. 
and Burkitt J.) said : “ It may be that the purchaser for the sake of precau- 

tion asked that she should join in the deed, and that she accordingly executed 
it \Gobind Prasad v. Inayat Khan, I. L. R. 27 A. 310 \ All. W. N. (1904)269]. 
It may be noted that the grant in this case was made to the four grantees 
without any specification of shares so that there was nothing to indicate that it 
was made in specified or equal shares. 

§ 8. Joint gift and joint tenancy.— It is not clear whether there is 
any or what difference between ‘joint tenancy’ and ‘joint gift.’ Perhaps there 
is none. In Kooldebnarain Shahee v. Wooma Coomaree (Marsh. 357), a Hindu, 
governed by the Mitakshara, executed a Mookteernamah and a petition for 
mutation of names, desiring the collector of the district to substitute the names 
of his wife and daughter for his own name, and declared that, having no son, 

they “ are my heirs after my death all my property will devolve on my 

Aforesaid wife and daugliter.” It was held that the gift was a ‘ joint gift’ But 
all gifts to two persons are not ‘joint gifts’ or gifts in joint tenancy. For, in 
some cases a gift to two persons may, from the context, be construed to mean a 
gift to one for life, with remainder to the other [see Siva Raw v. Vitla BAatta, 
I. L. R. 21 M, 425 J. Thus a bequest may be made to two or more persons to 
take either jointly or severally — ^joint enjoyment being, of course, more usually 
intended in the case of members of a joint family. 

4 . Application of the rule where the gift is to a class.— The 

doctrine of survivorship among joint tenants applies to gifts to a class, as where 
the gift is “ to my children,” or “ to the children of A”; and the death of a 
member pf the class in the testator’s lifetime does not cause a lapse of his share. 
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This i$ on the ground that a ** cIass 4 si^ld»to consist vS those persons who live 
to sCttam vested interests, to'the^jgWSS^on of any one who may die before the 
t^tator^ (t). See sections 83 (S) ^^5 (S) sufra). 

The rule applies to ^ts tor^lass, although the interests of the persons 
constituting the class, may j^^est at the s^||g^.,time. I'hus under a bequd^t to 

for life with remaindetit^^lfe children;^Bi, all the children born in A.’s life- 
tj|pie will become entitled jointly, th||j|^ i^^e may not be living when the 
of. the others becom^’^yested j^M^sts ; and on the death of any of them 
^ore payment, the survivors' Mil becSj^^ntitled to their shares \_Mac Gregor 
V. Mac Gregor^ 1 T )eG. F. & J. 63]. 'l^^^ere cannot be a joint tenancy among 
members of a class if some of therri have vested and the others contingent 
interests. Therefore, if under the above mentioned beciuest, the interests of 
the children are**not to vest until they arrive at the age of twenty one, the 
children will take as tenants in common, although if the interests vested at birth 
they would take as joint tenants [JVoodgafe v. Unwin^ 4 Sim. 129 ; Me Gregor v. 
Me Gregor^ supra] (2). 

§ 5 * “Two persons.” — The number “two” is evidently for example. 
It seems the legacy need not be confined to two only, but may be given to any 
number of jiersons [Jifor/ey v. Bird^ 3 Ves. 629] (3). See sec 94 (S), infra^ 
where the word “two” does not occur. 

§ 6. “ One of them die.’’ — The section will apply even if the legacy to 

one of the joint tenants should fail from any cause other than death. Thus if 
A. gives a legacy to B. and C., and then by a codicil revokes the legacy to B., C. 
will take the whole {/Humphrey v. Tayieur^ Amb. r 36] (4). So w^here the gift 
was to the daughter and to her husband jointly, and the gift to the husband 
failed being invalid, it w’as held that the daughter took the whole estate, on the 
principle laid down in Humphrey v. Tayleur^ {supra), to the effect that, “if an 
estate is limited to tw'o jointly, the one capable of taking and the other not, he 
who is capable shall take the whole.” See Nandi Singh v. Sita Ram [I. L. R. 
16 C, 677 ; L. R. 16 1 . A. 44], w'here this principle was applied by the Privy 
Council, on the ground that it did not depend upon any peculiarity of the 
English law. 

§ 7. Joint maintenance — Prima fade, a grant of maintenance in 
favour of two persons, is to be construed as providing that on the death of 
either the other would be entitled to only a proportionate amount \Joges 7 var 
Narain v. Ram Chandra, supra]. But there may be cases in which there are 
ample indications of an intention to the contrary. Thus where the grantor 
provided that two ladies, mother and daughter, were to receive Rs. 650 a year, as 
their maintenance allowance, and that after the death of both, one-half of that 
amount was to be paid to the son of the daughter, should she have a son ; it 
was held, that the grant to the tw'o ladies was a joint grant, so that on the death 
of one the other was entitled to the entire sum by right of survivorship, and it 
would be reduced to half only in favour of the daughter’s son should she have 
any [Mathura Prasad v. Rukmini Koer (1911) 17 C. L. J. 87]. 

S/B* Joint authority to adopt by will.— Sec supra. Sec. 71 (S), g 
3, — Samda Prasad Pal w. Ramapad Pal [(1912) 17 C W. N, 319 ; r6 C. 

J- 304]- 

(1) Hawk 6 g, ili ; i Jarm. 269, 4th Edn ; Wms. 1222 ; Edw. L of Pro. 404. 

(2) Hawk. Ill, 1 12; Wms. 1470 ; Theob. 358, 363, Sth Edn. ; 2 farm. 255, 4th Edn. 

(3) Stokea. 74. (4) i Jarm. 264, 340, 4th Edn. ; 310, 5th Edn. ; Bigelow. 362. 
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Illustration. ^ 

A sum of money is bequeathed to A. B. and C. to be equally divided among them. A. 
dies before the testator. B. and C. shall only take so much as they would have had if A. had 
survived the testator. 


NOTES AND COMMENTARIES. 

§ 1. The section. § 4. The conclusion. 

§ 2. What creates a tenancy in common. § 5. If any legatee die. 
§ 3. The rule as applied to Hindu law. 


Extent of the section. 

This section is extended to the Hindus, Jainas, &c., to the Parsees and to the Talukdars 
of Oudh. 

§ 1. The section. — This section is a proviso to the last preceding 
section. It is founded on the principle of tenancy in common (a) of the English 
law. 

The essential characteristics of joint tenancy are, “unity of possession^ 
unity of interest^ unity of title and unity of the time of the 
Joint tenancy and commencement of such title.” [See Vydinada v. Nagam- 
tenancy in common, mat, I. L. R. 1 1 M. 258]. So that, joint tenants, as be- 
tween themselves and third persons, are regarded as but 
one individual, the possession of each being treated, in law, as possession of 
the whole in its entirety. Tenants in common have unity of possession only, 
in the sense that they hold in undivided shares : but each tenant in common 
is not deemed to be entitled (as in joint tenancy) to the entirety of the land, 
“ A tenant in common is, as to his own undivided share, precisely in the posi- 
tion of the owner of an entire and separate estate.” Hence the rule of survivbr- 
ship has no operation between tenants in common (i), except where there is 
an express clause of survivorship. See in/raj § 4. 

(a) Tenancy in common” may be defined as ownership in community l^ fl^tvkled 
shares, accruing under different title, or by virtue of a grant in terms importing ^ihat the 
tenants are to h^old distinct interests (21). 






lU fUlIXS AC!*. 

"sir R. P. Ardfo,V R. saitf^^t 
both at law and in equity^ as 

^ atwii^t law 

was^n ^vour of a imt law still prevails, unless thi^re are 

some wolds to sever thiS^'"lm;erest taket^t is at this moment a joint tenancy, 
^.^.^nptwithstanding the leaning the lately in favour of a tenancy in 

^ciommon. ♦ Sr ♦ ^**^||®qjlially w be divided,’ ‘equally among, be- 
^Itween,’ even in law, I beli# ^^m iiiM|g. ip. equity, create a tenancy in common, 
but without those words it ” 

Again, as each of th^^iht tenant^ possesses an absolute power to dispose 
of his own share, it is in the power of any one of such tenants to sever and des- 
troy the joints tenancy. And when such severance takes place the unity of 
interest and title being destroyed what remains is unity of possession only. So 
that “ the share which has been disposed of is at once discharged from the rights 
and incidents of joint tenancy, and becomes the subject of a tenancy in 
common” (i) 

Thus, words denoting an intention to give distinct shares, are words of 
severance, or such as would destroy joint tenancy and create tenancy in com- 
mon. Hence this section provides that, where a legacy is given to legatees in 
words signifying intention to give distinct shares^ />., in words denoting severance, 
a tenancy in common is created, the result being that if any of the legatees 
die before the testator his share lapses and falls into the residue of the testa- 
tor’s property. 

§ 2 What creates a tenancy in common.— in a gift to several per- 
sons or to a class, the use of the word “equally,” “ between,” “among,” “share,” 
“ respectively,” or even “ participate,” creates a tenancy in common. [See Re 
Moords Trusts^ 31 L. J. Ch., 368 ; Campbell v. Campbell^ 4 Bro. C. C. 15; 
Richardson y. Richardson, 15 Sim. 526]. So the words “jointly and equally,” 
“ to be diUSded,” “ share and share alike,” or “ in equal shares,” will also create 
a tenancy in common [see Ettricke v. Eftricke, Amb. 656 ; Heathe v. Heathe, 

2 Atk. 122 ; Administrator General of Madras v. Money, I. L. R. 15 M. 448. 
Yethivajulu Naidu v. Mukunthu Naidu, 28 M., 363 ; 15 M. L. J. 299]. 
Generally speaking, all words importing division by shares, whether equal or 
unequa^ or referring to the legatees as holders of distinct interests, and even 
words simply denoting equality, will create such a tenancy (2). 


Tenancy in common may also be created by severing a joint tenancy (3). 
Thus where a Hindu by his will granted jointly to his brother’s son, Rangasami 
and Nagammal, his wife, certain land with power of alienation, and Rangasami 
transferred the land by a deed of mortgage, it was held that this alienation des- 
troyed or severed the joint tenancy [fogeshwar Narain Deo v. Ram Chandra 
Dutt^ I. L, R, 23 C. 670, at 679; L. R. 23 I. A. 37, overruling Vydinada v. 
JVdgamn^l, I. L. R. ii M., 258, so far as it held a contrary view; see the 
observations of Farran, C. J. in Navroji Manockji Wadia v. Perozbai, I. L. R. 
23 B,, 80, at 99]. Under the English law a conveyance, or even an agreement 
to canopy by one of the joint tenants, operates as a severance [see fogeswar 
Naraik, Deo v. Ram Chandra Dutt, supra]. 


§ 8. The rule as applied to Hindu law.— Where a Hindu died leav- 
ing by his will all his property to his widow Hirabai and his adopted son Nathu 


(1) Wms. R. P. 138. 

(2) Hawk. ti2; 2 jarm. 257, 4th Edn. ; 1121, 5th Edn.; Theob. 362, 5th Edn. ; 

Wma 1469-70. (3) Wms. R. P. 138. 
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his heirs/’ and Nidhu died intestate leaving his wife Lakshniibai in HiralMi’s 
lifetime, and then Hirabai claimed the whole estate on the ground that she and 
Nathu had been joint tenants and on the death she took his share 

by survivorship; in a suit by I^kshmibai claiming to Wr entitled to the share 
of her deceased husband Nathu, it was held that Hirabai took only a 
widow’s estate in half the property, and that (subject to her right, 
as a Hindu widow, to a widow’s estate in a half share) the entire property 
vested absolutely in Nathu, and on Nathu’s destth, subject as aforesaid, the 
property vested in the plaintiff, lAkshmibai, as his widow and heir, for a 
widow’s estate. 1'he ground on which this decision was arrived at exactly 
corresponds with the giound on which, in England, there is a leaning of the 
(!^ourts in favour of tenancy in common. Mr. Jarman explains this leaning 
as “an anxiety which has been dictated by the conviction that this species of 
interest is better adapted to answer the exigencies of families than a joint 
tenancy” ( I ). In delivering the judgment of the Court m the above case, Mr. 
Justice Scott, accordingly, said . “ Now undoubtedly, in the present case the 
lenancy-in-common interest would best answei family exigencies. A decision in 
favour of joint tenancy would be distinct derogation of the joint family system, 
which with its corollaiy, religious obligations, is the keystone of Hindu law. 
It would b(‘, in eflect, to exclude the son’s family from the benefit of the testator’s 
w’ill and this would be in total disregard of the relations and obligations 
of a Hindu family. I'he fact of th(‘ son dying childless, is an accident which 
1 cannot presume to have been in the testator’s contemplation. Without 
express and explicit words to the (ontraiy, which the will does not contain, 
I think 1 am bound to iiiesume the testatoi intended to preserve the ordinary 
rules of devolution and the geneial princijiles of law, save so far as he departed, 
in terms, from them. I must liold therefore, that he desired to respect the 
family system, and did not intend to deprive his son’s family, even for a time, 
of all shaie in the ])roperty in case his son predt ('eased his widow” \Lakshmi- 
bai V, IItrabaj\ I. L. R. il B, 69, at 77 , Hirabai v. Lakshmibai^ Ibid., 573 ; 
see Administrafor Gmeral oj Madras v. Money, I. L. R. 15 M., 448; 
Muthumeenakshi Ammal v. Chandra Sekhara Ayyar, I. L. R, 27 M., 498]. 
So, where by a deed of partition, entered into between a father and his son by 
a senior wife (the junior having no issue), it was declared that the father and his 
junior wife should hold and enjoy ceitain of the lamily projierties perpetually, 
with powers of alienation by salt, gift inoilgage 01 otherwise, it was held 
that a tenancy in common was ('leated, and the junior wife aftei the death of 
her husband, was entitled to a moiety of the pioperty [Muthumeenakshi 
Ammai \\ Chandra Sekhaia Ajjar, su/^ra"]. * 

A testator being in possession of three houses, devised his house No. i 
to his three sons creating an absolute interest therein and disposed of the income 
of the other two houses in these woids —“Out of the total income of Rs. 530/- 
deducting the aforesaid expenses, Rs. 181/-, the remaining amount whatever 
it may he shall be divided and paid by my executors to my three sons in equal 
shares.” As to the coi pus of these two houses the testator directed that “My 
executors shall divide and give away these properties to my own grandsons 
being my sons’ sons after my sons according to their respective shares. My 
sons shall have no right whatever to give as gift or sell these properties.” 
The question being what was the nature of the interest given to the sons and 
grandsons in respect to these houses, it was held. “ in equal shares” and “accordixlg 
to their respective shares’ indicating tenancy in common, the sons and 

ril farm. asH. 4th Rdn 



'vO' A iikdu his two daughteipS,!‘;%|8iipK|^5^ 

stel): ^et ® w in ^session of the wiicfle' 4 l 3 p?||! 0 ^y 

.in my passeSsi6n * ^ lilce myselfA There was nothing itt'lhe will td i qualify 
teria^ 6f the^glfft. The cj^lPeation being whether the gift to thO daughters 
was a gift to them' a9htenantf®toii^ as joint tenants, it wi^ held, that 
theytookias tenants in coni^®- and not as pint ietvsints [Gopi v, /a/dhara 
(ld*o) $S A., 4T ; 7 All. L.?^94 i ; Jo^eswar Narain Deo v. Ram Chand 
Dutt \x%^\ L. R. 23 I. A. 37]. 


• Thus the result of the authorities seems to be that, the leaning of the 
coufts heTe, as ii^England, is in favour of a tenancy in common in the con- 
struction of wills, and they will prefer it when there is a doubt [Administra- 
tor General of Madras v. Money ^ supra ; Lakshmibai v. Mirabai^ Ibid; Bhaha 
Tarini Debya v. Peary Lall Sanyal, L L. R. 24 C, 646 ; i C. W. N. 678 ; 
Damoderdas Tapidas v. Dayabhai TapidaSy I. L. R. 21 B., i ; 22 833 ; 

Booth V. Alin^tofiy 27 L. J. Ch. \ Jolliffe v. Easty 3 Bro. C. C. 25], In 
Yetjhirajutu Nuidu v. Mukunthu NatdUy suproy Sir S. Subrahmania Ayyar, 
r J. $ays : “If, * * the grant is to persons who constitute such a family (Hindu 
joitil family), even then it may be that the prima facie view is that they take 
and that those who argue in favour of the opposite construction 
have to show some clear foundation for it in the terms of the will/’ 

' Th0 Conclusion* — The conclusion is, that where a tenancy in com- 

is created by a testamentary gift to two or more persons concurrently, the 
death the devisees or legatees, in the lifetime of the testator or 

before uill have the effect of causing a lapse of his share, so that what 

is so lapsedjipisil into the residue and descend either to the residuary legatee 
or to the heSH&-Uw (i). This rule will apply, although the subject of the gift 
be the residue of the testator’s estate. Thus if the residue be given to A., B., 
& C., in equal shares as tenants in common, and A. die in the lifetime of the 
testator, the s^re of A. will not pass as part of the residue, but will devolve as 
undisposed For it is a rule, as already seen, “ that a lapsed share of residue 
cannot form part of the residue” (2). [Shfymsher v, NorthcotCy 1 Sw. 566]. 
See ante se€ 89 (S) § 4, — “ Residue of residue.” 


^ A testator bequeathed the income of his properties to 14 named persons 
in equal shares with a direction that on the death of any of them his share 
shall go to his issue. Some of these persons died during the lifetime of the 
testator ; and some others after his death leaving no issue. The question was 
what was to become of the income that was to go to them and their issue. 
It was held that as the facts did not warrant the inference of joint gift to the 
legatees, there was an intestacy as to the shares of the persons who died without 
issue [Re Hobson ; Barwick v. Holt (1912) i Ch. 627]. 


If, however, the gift is to tenants in common with a clause of survivorship, 
there will be no lapse. Thus where a t^tator made a gift of certain chattels 
to his two daughters, share and share alike, and directed that upon the death 
of jither without issue, the share of her should go to her sister, it was held 


\ ’ ft) 2<54 4th Eda ; 11^8-29, 5tli Edn, 

42, 43 ; I Jarm. 764, 4th Edn. ; 613, 719, S^h Edn. 



THE HINDU WILLS ACT. 


330 


[section 9S (s). 


that one of the legatees having died unmarried m the testator’s lifetime, her 
share did not lapse, but the survivor was entitled to the whole \Mackinnon 
V. Peach, 2 Keen 555] (i). Sj where the gift was ih |hese words “unto and 
between my daughters in equal shares to whom and their respective sons I give^, 
devise and bequeath the same, but should either of my said daughters die 
without leaving any male issue surviving, but leaving my other daughter 
surviving, then in such case the surviving daughter and her sons shall be 
entitled to the $harc of the deceased daughter, or m case of the death of either 
daughter leaving sons, the share of such daughter is to be paid to such her son 
or sons, share and share alike it was held, the daughters were entitled to the 
testators estate in equal shares for life with benefit of survivoiship between 
themselves \Radha Prasad Mullick v Ranecmani Dast, I. L. R. 35 C , 896 , 
12 C W. N. 729, P. C , 8 Cal L J 48 , 5 A L J 460 , 10 Bom L. R. 604 
18M. L J. 287, L R 35 I- A ti8]. 

But if the gift be to 1 class of persons, whether as joint tenants or tenants 
in common, the death of a member of tht class during the testator’s lifetime, 
will not cause a lapse of his share (2). bee sec 98 (S), infia 

§ 5. “ If any leg’atea die”. — Here also, it seems, as in the last pre- 

ceding section, the failure of the gift miy be fro n any cause othei than death. 
Perhaps the words “ if any legatee die ’ mean, — if any legatee become incapable 
of taking for any reison [see Catnani v Barefoot, I L R. 26 M., 433; 
Ilumphf^y v Tayleur, Ainb 150, In rc Cokman, L R 4 Ch. I). 165, see 
also Skiym^her v. No 7 th ote, ^upra\ (3V 


38 . [95 (S)j. — Whore the share that lapses is a part of 
When lapsed share the geiioral residue bequeathed by the will, 

goes as unaisposed of , .1.1 1 11 j r 

® that share sliall go as undisposed of. 


Ilhistratwn 

The testator bequeaths the residue of hib eaUte to A, B, mil C, to be equally divided 
between them, A dies before the testator His )i( -third of the residue ^oes as un- 
disposed of 


NOTES AND COMMENTARIES. 

§ 1. The section, § 2 . Lapses! 


Extent ot the section. 

This section is extended to the Hindus Jamas, &( , to the Parsees and to the Talukdars 
of Oudh 

§ 1. The SBCtion. — This section seems to be based on the principle 
kid down in Skrymshcr v. North'ote [utpra] (4) In that case Sir J. Plumer, 

(1) 2 Jarm 763, 4th Edn , Hawk 244 

(2) Theob 690 5th Edn (3) 2 Jarm. 263, 764, 4th Edn 

(4) The f lets of this rase are given in Sec 89 (S) f 3, supra 
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M. R. said : “ A part of the resi 4 ue of which the disposition fails . 
;^^ue in augmentation f<?f thg* jremaining parts, as a residue of resi< 
iniktead of i resuming tl^^a^rfe of residue, devolves 
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§ 2. Lapsei/’!^A share wil)^;}apse when it i$^^UA'A '^hus where a 
testator made a of one-third share^<^llae residue of estate to the wife 
of an attestinsr \iritoess to h ^ .jH |iUpch gift being void ^|&pi^^ 54 of 

the Succession/ ^ UMPi SaC that share should * Be i 
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this section itfV.if it wer 
Madras^ v. Lazar, I. L. R. 
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39. [96lS)].- —Where a bequest shall have been made 
to any child or other lineal descendant of 
the testator, and the legatee shall die in the 
lifetime of the testator, but any lineal 
descendant of his shall survive the testator, 
the bequest shall not lapse, but shall take 
effect as if the death of the legatee had 
happened immediately after the death of the testator, unless 
a contrary intention shall appear by the will. 


When bequest to 
testator^s child or 
lineal descendant 
does not lapse on his 
death in testator's 
'lifetime. 


Ilhisti'atiofu 

A makes his will, by which he bequeaths a sum of money to his son B, for his own 
absolute use and benefit B dies before A, leaving a son C who survives A, and having 
made his will whereby he bequeaths all his property to his widow D. The money goes to D. 


NOTES AND COMMENTARIES, 


§ . The section, 

§ Its origin, 

§ 2 a. Its requisites, 

§ 3. Effect of the section, 
§ 4 . “ Cki/d:^ 


§ 5 - “ Issud^ or “ lineal descendants^ 

S5 6. Shall die:s 
§ 7 . “ Contrary intentionl^ 

§ 8. Where the section does not apply. 


Extent of the section. 

This section is extended to the Hindus, Jainas, &c., to the Parsecs and the Talukdars 
of Oudh. 

§ 1. The Section. — This section corresponds to ‘section 33 of the 
English Wills Act (Sta. i Viet c. 26), which enacts, “ T&at where any person. 


(i) Hawk. 42; Hend. 205 ; Wms. 1466; i ]arm 764, 4th Edn. ; 719, 5th Edn. j 
Theob« aiij 5th Edn. 
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Itoiq^any real or jji^oiiuili ie'state 
^r^t not detern^oable.'^alg^. 


ifwinae of the t ea 

issu& l^;'lxt);rW|c:h. ^ue of ^ch person shiPHRS^glt tiiqe '^SPhe di^lSi 
of thc|i^^.^|c's|l!y^ devise or bequest' shall’ tjS' effect As if 
the had happened immedialM B|PiEiii ' the/i|pit]h of the 

testator, dnless A codt^ry intention shall appetuc by tlw'.wtf." • ' i ' 

It appears that the words “ lineal descend^Oll^^ dte 

word “issue” in the English Act. ■ {$'' » 

§ 2. Its origin. — The origin of this section is traceable to the intention 
of the Legislature in England, to benefit children by preventing a portion (i) 
given to a child by the testator from being lapsed by the death of such child 
before the testator. 'Fhis was done as an act of humanity to give effect to the 
intention of ^n affectionate father [ V. JVhUer (1S46) 5 Ha. 306]. It is 
to be remembered that lapse is not prevented by the property being given to the 
devisee with the words “ and his heirs/* {e,g, to A and his heirs)^ for such words 
being words of limitation; do not convey the property to those heirs. See su/ra 
sec. 84 (S). 


|he deyitn 
effect as if 
th of the 


.ve been for the 


death of such person, shall a\ 


issu^f 
of the; 


§ 2a. Its requisites. — llie requisites under this section to prevent 
lapse, are the following : — 

(1) A gift by the testator to A., “ child or other lineal descendant** of the 

testator ; 

(2) The death of A. in the testator’s life-time leaving “lineal descendant f 


(3) The survival of some of A.*s lineal descendants, (not necessarily any 
of those left at his death), beyond the death of the te^ator: See 
i^fray § S. 


§ 3. Effect of the Section. — It has been held in England that the 
effect of the above provision (the provision of this section) is not to substitute 
for the intended legatee or devisee the “issue” (or “lineal descendant”) who 
survives the testator \ but it is to vest the subject of the gift in the predeceased 
legatee or devisee, in the same manner as if the death of such legatee or devisee 
had happened immediately after that of the testator, with the result that the said 
subject becomes to all intents and purposes, the disposable propafty of the 
deceased legatee and as such passes under his will, or in case of his untotacy, 
to his representatives \ Johnson v.JoknsoUy 3 Ha. 157 ; /n re Parkery i Sw. & 
Tr. 523] (2). The legacy vests not in the issue or descendant who survives the 
testator, but in the deceased legatee because such legatee i^^^rthe contemplation 
of law a person in existence at the time of the testator’s deJRi '\jitu Lai Mahta 
V. Binda Bibiy I, L. R. t6 C., 549]. In Shatna Churn Kufidu v. Khettromoni 
Dasi [I. L. R. 27 C., 526, 527], if Bhut Nath had been the s||||of the testator, 
the representative of Bhut Nath would have received his share |||ier this section 
[see Ramamirtham v. Ranganatham^ I. L. R. 24 M., 299]. “ 'P® effect of the 

"Section,” says Mr. Jarman, “ is to prolong the original legatee’s life by a fiction 
for a particular purpose ; that purpose is to give effect to the will in which the 
gift which would otherwise lapse occurs, and it only points out the mode in 
which that effect is to be given. Thus the subject of gift devolves with any 
obligation to which, under that will, it would have been subject in the hands erf 


(1) &ec. 165 (S). 

(2) Wms. 1229; I Jartn. 354, 4th Edn. j 324, Sth fidn. j Theobi (S69, StfeiEdn. 
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survives SM^tator. Anylj|^j" a grand-child of the legatee, for instance, 
living jsit the death of the testator will be sufficient to prevent the lapse [In re 
Parker, i Sw. & Tr. 5^3 (2). 

The words “ sons end grandsons” arc eciuivalent to the word “ heirs” under 
English law. [Ramamirtham v. Ranganatham, I. I... R. 24 M., 2^, at 305]. 


includes an 
ld;iip’ettibryp.[ 7 <i.?»re v. Tagore, 

*^63], or a child en ventre. ; w’-'/!' ' ■ ' ■ 

^"1 descendant. ” — 't^'ueu'e lineal descen- 
^^df the legatee, may libt be 'thte iiime issue who 


§6. “Shall die.” — The legatee may die before or after the date of the 
will. That is to say, the section will apply to a gift to a child who happens to 
be dead even at the date of the will [IVtsde/t v. ITtsdeny 2 Sim. & Gif. 396 ; 
Mower v. Orr^ 7 Ha. 473, see Shama Char an Kundu v. Khettromoni Dasiy 1 . 
L. R. 27 C, 521 at 527] (3). 


§ 7a ** Contrary intention.” — A testator beiineathed a sum of 
Rs. 5000, to his son’s daughter, Jodha Bibi, who predeceased him, leaving 
Binda Bibi, the plaintiff, who survived the testator. The testator also beejueathed 
by the same will, a sum of Rs. 7000, to his brother Ram Charan Lai, with the 
direction that if he (Ram Charan) be dead, the legacy should pass to his sons 
and grand-sons in consideration of their being the heirs of Ram Charan Lai. 
In a suit by Binda Bibi to recover the legacy that had vested in her mother 
Jodha Bibi, under this section, it was held that, in the bequest to Jodha Bibi, 
the absence of a provision similar to that in the becpiest to Ram Charan to the 
effect that if he be dead the legacy would go to his sons and grand-sonSy did 
not indicate a contrary intention [/itu Lai Mahat a v. Binda Bibiy 1 . L. R. 16. 
C., 549]- See sec. 99 (S) § 3, post 


§ 8. Where the section does not apply. —it does not apply to a 
devise or bequest to the testator’s children, or issue, as joint tenants, or as a 
class. [See Olney v. BateSy 3 Drew. 319; Holy Land v. Lewin^ L. R. 26 Ch. 
D. 266 ; In re Sir E, Haruey's estate ; Harvey v. Gillow (1893) i Ch. 567] (4). 


— Where a bequest is made to one person 
for the benefit of another, the legacy does 
not lapse by the death, in the testator’s 
lifetime, of the person to whom the bequest 
is made. 


(x) Wms. 1228 ; Theob. 689-90, Sth Edn. ; Hend. 204 ; i Jarm 354, 4th Edn. ; 324, 
Bdn. 

(2) Wms. 1229; 1 Jarm. 353, 4th Edn,; 323, 5th Edn.; Theob. 689, 5th Edn. 

(3) See 1 Jarm. 354, 4th Edn, ; 323, 324, 5th Edn. ; Theob. 689, 5tb Edn. 

<4) Theob. 689, 5th Edn. ; Wms. 1228. 
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Extent of the Sectiom « 4i 


This section is extended to the wills of the Hindus/ JajtDas, &c., to those of the Parsees 
and also of the Talukdars of Oudh. 


§ 1. ‘‘ Bequest to one person for the benefit of another, ”&c.— 

The meaning is, that the death of the legatee or devisee in the lifetime of the 
testator, will not cause a lapse to the injury of the person for whose benefit 
the bequest or devise is made. Where, for instance, a devise is made to one 
charged with a sum of money in favour of another, the charge will not be 
affected by the lapse of the devise by the death of the devisee. I'hus if an 
estate be devised to A. on condition that he should pay a legacy of Rs. 500, 
to B., and if A. dies in the lifetime of the testator, B. will not be deprived 
of his legacy, for, the testator’s heir-at-law^ or residuary legatee, as he case may 
be, will take the estate charged wdth th(; said sum [ IVigg v. IVigg, i Atk. 382 ; 
Ohe V. Heathy 1 Ves. Sen. 134]. 

So where a bequest is made to A. in trust for B., the legacy to B. will 
not lapse by the death of the trust(’e A., in the lifetime of the testator \Eales 
V. Englandy 2 Verm. 468]. But the legacy in these cases w^ll fail if the gift to 
A. />., the trustee, be revoked or adeemed \C(nvper\, Maff telly 22 Beav. 223]. 
On the same principle where land was devised to a creditor on condition that 
he should, within three months after the testator’s death, release his (testator’s) 
debt, and the testator declared that the debt should not be paid out of the 
residue, and the creditor predeceased the testator, it was held that although 
there w’as a lapse of the devise to the creditor, the debt w^as a charge on the 
land and it must be paid from it \In re Kirk ; Kirk v, Kirky 21 Ch. D. 43i](i)- 

§ 2. Bequest to trustee not void by the death of cestui que 

trust. — If, on the other hand, the person for whose benefit the bequest is 
made, die in the testator’s lifetime, the beiiucst the legal estate *) w'ijl 
vest absolutely in the legatee ; so that, a bequest to a trustee will not be voi d 
because of the death of the ceshd que trust in the lifetime of the testator. 
Thus if A. devise land to B. upon trust to receive the rents and profits and 
pay them to C. for life, and then upon trust to convey that land as C. by will 
should appoint, and C. dies in the life time of A., the legal inheritance will 
pass to B, [Doe v. Eldifiy 4 A. & E. 582]. So where a devise was made to A. 
charged with a legacy to B., provided B. should attain the age of twenty-one, 
and B. died during his minority, it was held that the devise vested absolutely in 
A. Lord Eldon said : “ The devise is absolute to A., unless B. attain the age of 
twenty-one : if he does, he is to have the legacy. But his attainit|g the age of 
twenty-one is a condition, upon which alone he is to have it ; afld, if he does 
not attain that age, then the will is to be read as if no such legacy had been 
given, and the heir-at-law does not come in, because the whole is absolutely 
given to the devisee” [Tregomvell v. Sydenhanty 3 Dow. 194] (2). 


* See n. (a) p. 66, ante 


(1) Theob. 688. 5th Edn. ; Hend. 199, 204<*5; * Jarm. 345. 4th Edn ; Wms. 1229. 

(2) I Jarni, 345 4tk Edn. ; 315, 5th Edn. ; Herid. 205. 
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jaiNDU WILLS ACT, 

bequest is made sim|>!^ 16 a 
ss of persons, the thing be- 
go only to such as shall be 
Mive at the testator’s death. 

Exception . — If propeity is bequeathed to a class of 
persons desc nbed .is standing in a pai tu ular degree of kindied 
to a specified individual, but their possession of it is deferred 
until a time later than the death of the testator, by reason of 
a prioi bequKt or otherwise, the pioperty shall at that time 
go to such of them as shall be then alive, and to the re- 
presentatives of any of them viho have died since the death 
of the testator. 

Compare this with the i xception appended to scr 99 (S), infra 


I//n\frafioni 

{a) A bequeaths 1,000 rupees to ' the children of B without saying when it is to be 
distributed among them B had died previous to tht ditt of the Will, leaving three childrr ri, 
C, D and b E died after the date of the Will but before the dtith of A C and I) survive 
A Ihp leguy shall belong to C and D, to llu txtlusion of the representatives of E 

b) A bequeaths a legacy to the children of B At the time of the testator s death, B 
has no children The bequest is void 

(r) A lease for years of i house was beejueathed to A for his life, and after his deet ise 
to the ( hildren of B At thi death of the testator B had two children living, C and D 
and he never had any other child Afterwards, duiing the lifetime of A C died, leaving h 
his executor D his survived A D and t arc jointly entitled to so much of the leasehold 
term as remains unexpired 

id) A sum of money was bequeathed to A for her life, and after her decease to the 
children of B At the death of the testator B had two children living C and D, and after 
that event, two < hildren, 1 and b , were born to B C and E died in the life*time of A, C 
having made a Will E having made no Will A has died, leaving D and F surviving her 
The legacy is to be divided into four equal pirts one of whu h is to be paid to the fxi< utor 
of C> one to D, one to the administrator of E, and one to b 

(t) A bequeaths one-third of his lands to B for his life, and after his decease to 
the sisters of B At the death of the testator, B had two sisters living, C and D, 
and after that event another sister E was born C died during the lifetime of B , D and 
E have survived B One third oi AS lands belongs to D E, and the representatives 
of C, in equal shares 

(/) A bequeaths i,ocX) rupees to B for life, and after his death equally among the childrc n 
of C Up to death of B, C had not had any child The bequest after the death of B is void 

(g) A bequeaths 1,000 rupees to * all the children born or to be born of B, to be 
divided among them at the death of C At the death of the testator, B has two children 
living, D and E After the death of the testator, but in the lifetime of C two other children, 
b and G are born to B After the death of C, another child is born to B The legacy be- 
longs to D, E, F, and G, to the exclusion of the after-born child of B 

(A) A bequeaths a fund to the children of B, to be divided among them when the 
eldest shall attain majority At the testator s death, B had one c hild living, named C He 
afterwards had two other children, named D and E E died, but C and D were living when 
C attained majority The tund belongs to C, D, and the representatives of E, to the exclu- 
sion of any child who may be born to B after C's attaining majority 
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THE HINDU WILtS ACT 


<NOTES Alb CQJ 

§ 1. tfusteiion. 

§ 2 , CkiM «tt ventre /« a class. 

§ 3i Gffttral vifw of the law* of i^fts 'th 
^ a class,'' § 5. . 

§ 4 . Period of ascertainment of the 

class. § 6. 



[fahmat ^ (s). 


reasofi of a frior beguesf* 
\$t^rwiser 

rule by express 

described class'* 


{i) Ascerfainmeni at testator^ s § 7 . Described class'' 
death, § 8. Immediate bequest. 

(2) Ascertaitiment at a period § 9 . Period of distribution, 
later than the testator^ s death. 


Extent ot the section. 

This section is extended to the Hindus^ Jainasj &c , to the Parsecs and to the Talukdars 
of Oudh. 

§ 1. The section.— According to English law in a gift to a class, the 
distribution among the membeis of such class, depends upon whether the gift 
is a gift to each membei of the class specifically,* as Rs. 100/ to each of the 
children of A., or whether it is a general gift among all the members as Rs. looo 
to be divided equally among those children. In the latter case, it depends 
again up(»n whether the gift is to take effect immediately upon the death of the 
testator, or is postponed to some later date (1). The distinction between im 
mediate and postponed gifts having, therefore, no operation in case of specific 
gifts, it is clear that this section lays down the rule as applicable to immediate 
gifts only, as a general rule, postponed gifts forming an exception to it, in order, 
perhaps, as Mr. Justu e Pontifex says, “ to assmilatc the law here to that whiicM* 
exists in England^’ [Masseyh v. Per^i^^usson, I. L. R. 4 C, 670, at 673]. According 
to Mr. Justice ^Vils()n (now Sir Arthur Wilson) this section “ deals amongst other 
things with the construction and opeiation of a gift to a class, some of whom 
come into existence between tlie death of the testator and the time when the gift 
takes effect” \AIon^omanjari v. Sonamani, 8 C. 157, 637]. (See exception). 

'fhe general rule laid down in the section is quite clear and simple. But 
great difficulties often aiise in the construction and operation of gifts to a class 
which arc postponed, or those which come under the operation of the Exception^ 
especially where after a life interest to A. there is a gift to the children of B. 
with or without conditions as to age, &c. It will thus appear that by attempt- 
ing to condciis-e (oo much into a single sentence (Exception) the Legislature have 
made ‘‘the section, ^vithits exception, * * * not very happily expressed” as Mr. 
Justice Pontifex says [Massey k v. Eergttsson, suprd\. 

§ 2. Child en ventre in a class.— In gifts to children as a class, the 
word" ‘children’ includes children en ventre sa mere (in their mothers’ womb). 
'Phe rule is, that “ A devise or bequest to children ‘born’ or to children ‘living 
at a given period, includes a child en ventre at that peiiod, and bom afterwards” 

♦ Sec V. Mutch [\Q Ch. D, 25], where E. H. bequeathed ** the sum of lool. 
to each of the children of my niece E. M., who shall live to attain the age of 23 years.” 
At the death of E. H., E M. had no children. It was held that no sum need be set aside for 
the children of E. M. for no children born to E. M after the death of E. H., the testator, 
could be entitled to take under the gift. 


(1) Underhill. 
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[see OUto^l^^y Dasee v, Niimon^ MulHck^ L L. R. C, 282 ; V^hr v. 

(1906)1 Ch, 583; C. 139 ; f/i re Salaman\ £>e Pass v. 

Sounenthal (1908) i Cb. ; for, it is now established that a child 

en centre { 2 i)\^toht a child in existente for all purposes which may 

conduce to its w Clarke^ 2 H. Bl. 399] (i), and that the words 

‘living’ and ‘born’ with ‘procreated.’ This is not because such 

a child can strictly’rc' regarded as answering the description of a child living, 
“ but because the potential existence of such a child places it plainly within 
the reason and motive of the gift” [Leach, V. C. in Trower v. Butts, i S. & 
Stu. 1 81] (b). If, however, there is no clear indication that such children are 
designated liy the testator as legatees, the rule will not apply [see Srinivasa v. 
Dandayadapapii, I. L. R. 12 M., 411]. 

In In re SiTTdman ; De Pass v. Sopinenthal (supra ), where the testator be 
queathed some property in favour of his grandnephews “ horn before the date of 
this my will,” it was held that a grand-nephew who was only en ventre sa mere 
at that time, was not entitled to the bequest. 

§ 3. General view of the law of gifts to a class.— The view of the 
law in accordance with which the rule is declared in this section, has been thus 
explained by Wilson J. (now Sir Artliur Wilson). “In dealing with a gift to a class 
' you enquire first, at what period the chiss is to be ascertained (i) — it may in the 
case of a will, be on the death of the testator or at a later period. If the class is 
to be ascertained on the death of the testator, no (juestion of remoteness can 
arise, and the general rule is that the gift lakes effect in favour of such of the 
class as are then capable of taking. If the ascertainment of the class is 
deferred to a later date, those who become members of the ( lass within the 
extended period aie admitted ; and subject to any question of remoteness 
who are thus capable of taking, take. In either case, if any members 
of the class are incapable of taking, because born after the date of ascertain- 
ment, they are simply excluded, and the rest take the whole ; and this is so 
even if the gift be to persons born and to be born \_Spracklin^ v. Ranier, 1 Dick. 
344; Ayton V. Avion, i Co\. 327 ; Whitbread v. Lord St John, 10 Ves. 152; 
Mann v. Thomson, Kay, 638], If any die in the testatoi’s lifetime they are 
simply excluded, and the rest take the whole [*.S’/e7£;ar/ v. Sheffield, 13 liast. 

* In this case the House of Lords expressed an opinion to the efleot, overruling that of 
the Court of appeal, that there was no fixed rule of construction which compels a Court to 
hold that a child is born in the lifetime of the deceased testator, if at that time he was en 
ventre sa mere, 

(a) According to English law a gift to a class which might include some future illegiti- 
mate children is void on ground of public policy which prevents provision being made for 
future illegitimate children. But where such child is en ventre and is intended to be a member 
of the class the gift is not void Thus where the question was whether under a settlement in 
favour of one E. K. described as the wife of J. K. (sho had undergone the ceremony of 
marriage with him but it was invalid) for life, remainder to her children, a child of the 
said E. K. by J. K. rn ventre at the time of the settlement could take , it was held that 
he could as he was one of the class intended to be benefited and in existence at the time of 
the settlement. In this respect there is no difference between a deed and a will \Ehbern 
V. Fowler (1909) 1 Ch. 578. In re Shaw (1890) 44 Ch. D. 94, overruled], 

(b) This fiction of the law applies only for the purpose of enabling the unborn child 
to take a benefit which, if born, it would be entitled to ; and it is limited to cases where the 
benefit of the child itself is in question [Villar v. Gilbey, supra ; Blasson v. Blasson (1864) 

2 D.J.and S. 665]. 


(l) See infra \ 4. 

43 








[SAdw ' V. McMukon^ A 
.use he has a£t4§t^ the 


b^ tsl 4 ift|!^^pl 6 cluded, and the rest take th 
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will he is simply* excluded, andl 

jDavt€Sy'i 0 ^i[& S,, 167 ; Fells. Biddolph^ L. 

§ 4I t’driod of ascertainment of the clai&P^W % general rule, all 
gifts cShvey* either a present title and interest and a present right of enjoyment, 
or a present interest but future enjoyment, or a contingent interest both as 
rergards title and enjoyment, that is, where neither title nor right of enjoyment 
is present but both depend upon future uncertain events. This being so, and, in- 
asmuch as a class of persons is necessarily a fluctuating body, the first (ks seen 
above) and the most important question in a gift to a class relates to the determi- 
nation of the time at which the class is to be ascertained. If, for instance, K. 
bequeaths a sum of money to the children of B. without saying when it is to 
be distributed, or at what period of time such children are to be ascertained, 
the question will naturally arise whether the members of the class are to be 
ascertained at the death of, A, or at the death of B., or in other words, whether 
the intended legatees are such children of B. as will be existent at A.*s death 
or at B.*s death. Again, if there be a bequest to A. for life, and after his death 
to the children of B., and if B. has two children living at the testators death, 
and two more children be born to him during the lifetime of A. but after the 
death of the testator, the question will be whether all the four children of B 
or only those living at the time of the testator’s death, are entitled to the 
legacy. Similarly, if the bequest is to the children of B. to be divided among^ 
them when the eldest attain majority, and if B. has only two children when 
the eldest attain majority, one of whom was born after the testator’s death, 
the point for determination will be whether the legacy will go to both or to 
one only. 


Thus the question resolves itself into w’hether the ascertainment is to be 
made at the testator’s death or at a later period. 

(1) Ascertainment at testator’s death.— The questiontris, ina gift 
to a class, under what circumstances are the members of the cla$s to be 
ascertained at the time of the testator’s death ? — The rule in the first part of 
the section sufficiently answers this question. That rule deals with immediate 
gifts (2) and purports to lay down, that a devise or bequest to the children of 
A., or of the testator, prima facie means the children in existence at the testator’s 
death ; in other words, where the devise or bequest to a class is immediate, 
the members of the class intended to be benefited are to be ascertained at the 
time of the testator’s death [ Viner v. Francis^ (17^9) ^ Cox, 190 ; Davidson v. 
Dallas^ 14 Ves. 576 ; Mann v, Thompson^ Kay. 638 ; Hill v. Chapman^ (i 79 i) 
1 Ves. J, 405 ; Russell w. Russell^ (1887) 84 Ala. 48; Campbell v. Rawdon^ 
(1858) 18 N. Y. 412 ; Hmvlands. Slade(\%K)\) 155 Mass. 415 ; see In re Powell^ 
Crosland v. Halliday^ (1^98) i Ch. 227] (3). Thus it follows that the rule does 
not apply where there is no member of the class in existence when tihe instru- 
ment of gift comes into operation. Hence the section declares, — ** the thing 
bequeathed shall go only to such as shall be alive at the testator’s death” [see 
Javerbai v. Kablibai, I. L R., 15 B. 326 ; 16 B. 492]. 


(1) See Ram Lai Sett v. Kanai Lai Sett^ I. L. R. 12 C., 663 1 at 670, 

(2) See i 8, infra. 

(3) Wms, tO 04 r Rawk. 63 ; Theob. 227, 5th Edn. ; Shep. T. 446; Bigelow, 280, 284!; 
UederhilL So, 82 ; 2 Jarm. 155, 4th Edn.; foio, 1013, 3^^. Edn* 
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intended to the section deals with. ^ TWIjq^estion 
ii at a period later than the testator’s arises 


when the pc^sSf^'^^^enjoyment of the thing bequeathed is postpottiS %ther, 
(a) “ by re&^n of a prior bequest,” or (^) “ otherwise.” 


(4/ ‘‘ By reasoB of a prior bequest.’ —That is to say, when the 
possession or enjoyment is postponed by reason of the interest being a rever- 
sionary* one, or a remainder t following a life estate. In such cases the rule 
A devise olTBequest ****** to children as a class, where the 
gift is not immediate^ vests in all the children in existence at the death of the 
testator [see Pestonji v. Khurshedbai^ 7 Bom. L. R. 207 ; Advocate Gen. 
Bombay v. Karmali I. L. R. 29 B., 133 ; 6 Bom. 1 >. R. 601], but so as to 
open and let in children subsequently coming into existence before the period 
of distribution” (2). In other words, when the gift is postponed by reason of a 
prior bequest, all persons who are members of the class at the time the instru- 
ment comes into operation (/>., at the testator’s death), and also those who 
'* become members of it before the period of distribution, “ belong to the class 
in whose favour the gift accrues” [Andrews v. Partington^ 3 Bro. C. C., 401 ; 
In re Emmets estate^ 13 Ch. D, 484; Budd v. Haines 52 N. J. Eq., 488; 
ij J^idgeway v. Undenvood 67 111 ., 419] (3) ; such class being ascertainable at a 
< time later than the testator’s death, that is, at the postponed period of enjoyment, 
or as it is termed the period of distribution. Thus where the bequest is to A. 
for his life, and after his death to the children of B., the children of B. living at 
the death of the testator together with those born afterwards during the lifetime 
of A., are entitled to the thing bequeathed. This is so, because the children of 


(a) Tki reason of the rule. “ This rule excluding as it does from the class to be benefited 
any child bdg|^i$terthe period of distribution, may be explained by the attempt of the Court 
to reconcile twd'ith^onsistent directionsj namely, that the whole class should take and also 
that the fund should be distributed among them at a time when the whole class could not be 
ascertained (lor the members might be increased by' births after the testators death). The 
rule which was Intended as a solution of the difficulty, may be said to be a cutting of the 
j^khot rather than an untying ; and though it has been called a rule of convenience (see infra 
to (b) ** or otherwise”), must be very inconvenient to those children who may be born 
‘ aftcr the period of distribution” \_In re Wenmotk ( 1887). 37 Ch. D. 266 ; See H^mland v. 
Howland (1858), 11 Gray (77 Mass.) 469]. The rule being thus ba.sed on the inconvenience 
which would result from suspending the distribution till the class would be complete, it is 
easy to sec that it applies whenever distribution would be interfered with by waiting, and 
does not apply if all coul4 be included without delaying distribution.— See infra (b) or 
otherwise.” 

* An interest in reversion^ or simply a reversion , is that estate which remains in an 
owner, upon the grant of a part of his estate to another person. If, for instance, A. grant 
an estate to B. for life or for years, that estate which will revert to A. after the death of B., or 
on the expiration of the term of years, is the estate in reversion, or A.^s reversionary interest. 
In a reversion, the estate which is granted must be less in quantity or smaller than what the 
grantor holds. A reversion arises by operation of law as a consequence of the grant of an 
estate of less extent than that of the grantor. If in the above example, the grant, after the 
death of B., be to C. and his heirs, the interest of C. will be a remainder (4). 

t See sec. to6 (S) note to illus. (c). 


(i) Wms. 1094; 1 Jarm. 799, 4th Edn. j 756, 5th Edn. 

(a) Hawk. ( 3 ) Underhill. 81 ; Bigelow. 285 

4 ) See Wms. K. P. 243, 244 ; 1 Steph. 310 ; 2 Black. 149. 
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B. living at the death^of the testator ^ immediately W»ted interest in 

their shateS5 subject to the diminuti/atf w^thdse shares {i. e,, subject to the 
liability of being divested pro tant^ as; the number of objects is augmented by 
future births [Oppen/ieim v. Henry ^ 10 Hare, 441 ; v. Rogers^ 3 D. M. 

& G. 649], during the life of the tenant for life ; and c^)|fequently on the death 
of any of the children during the life of the tenant for lilei ' their- shares devolve 
to respective representatives” [Middleton v. Messenger^ 5 Ves., 136; 

BarnoJby v. Tassell, L. K. 11 Eq., 363; Ait, -Genet al v. Crispin^ i Bro. C. C. 
386] (i). 

It seems to be clear, therefore, that the operation of the rule as regards 
transmissibility rests on the ground of the property being vested in interest 
in some one of the members of the class at the time of the testator^s death, 
[see Radha Prasad MuUick v. Ranimoni Dasi (1910) 15 C. W. N. 113(2)]; 
so that if the thing becjueathed does not vest in any of the children at that 
time, his share will not devolve on his representatives. Thus where a Hindu 
made a bequest in these words : — “ 1 bequeath to my eldest daughter 
Rs. 25,000, subject to the condition that she shall invest the same in lands * * * 
shall enjoy the produce * * * and shall transmit the corpus intact to her 

male descendants ; and within a month after the testator’s death that daughter 
was delivered of a son, who and its mother died in a few months, and the 
husband of the daughter claimed the legacy as heir to his deceased son ; it was 
held, that as the daughter’s son never acquired a vested interest in the bequest, 
his share did not devolve on his representative (the father) and the suit was 
dismissed v. Dandayudapani^ I. L. R. 12 M. 41 1], 

It is not to be understood, however, that the legacy will be trarismittjsd 
to the representatives of those only who are alive at the testator’s death, ^ut 
it will be transmitted “ to the representatives of any of them {i.e., of the class) 
who have died since the death of the testator,” whether they were born before 
or after his death. This is on the ground that the gift being to a class, the 
vesting of the property in any one of such class is supposed to extend to all 
the members of that class who come into existence before the period of dis- 
tribution ; or because, as already seen, the persons living at the testator’s death 
take an immediately vested interest in their shares, subject to the diminution 
of those shares as the number of objects is augmented by future births during 
the lifetime of the tenant for life” (a). See the judgment of Sir L. Jehkins, C J. 
in Radha Prasad Mu Hick v. Ranimoni Dasi, 15 C. W. N. 113. 

(a) Suppose A. bequeaths a sum of money to B. for life, and after his death to the 
children of C. ; here if up to the death of B. no child is born to C., the bequest to the 
children of C, is clearly void [illus, (/")]. But if after the death of A. but before that of B,t 
two children, D, and E, are born to C., what would be the result P would not the legacy then 
go to D, and E., the children of C-, who were not in existence at the death of the testator ? 
It is submitted, it would not, and for these reasons : First, because the gift is one to unborn 
persons ; secondly, because, if C. has no children living at the testator’s death, the gift to 
his children becomes a contingent interest (contingent remainder rather), to which this sec- 
tion does not apply according to what Mr. Justice Pontifex seems to hold [Maseykv.Fergusson 
I. L. R. 4 C., 304. at 313]. Besides, it must be remembered that this section contemplates 
deferred possession, and not deferred vesting \ so that it cannot be made applicable to cases 
where no member of the class is alive at the testator’s death. 

But then, illustration (/) seems to indicate that if the children of C. though born after 
the testator’s death, are alive at the death of B., the life tenant, the legacy will go to them. 

(1) Hawk. 7«; Bigelow. 286; 2 Jarm. 157, 4th Edn. ; I01i| 1012, 5th Edn. ; Hend. 
212 ; Theob. 278, sth Edn. 

(2) Hawk. 7a. 
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(ft) Op fttbePWlse/'^j^^K.when the possession or enjoyment is post- 
poned, not by reason 6f a prioj: tj^ut by reason of the conditions attached 

to the gift These con<^i0n^ a^ siich as may affect different members of the 
class at different times instance, where thef share of the several members 

of the class may ve^dglPcome payable at different times [Gillman v, Dauni^ 3 
K. & J. 48]* In su^fScaifes the point of time for ascertaining the member of the 
class cannot arrive until the event on the happening of which the condition is 
based, happens ; but as such event may happen more than once, the question 
is, which happening is the one to be fixed upon. Hence the rule is, — “ where 
there is a bequest to children as a class, and the share of each child is made 
payable on his attaining a given age or marriage, the period of distribution is the 
time when the first child becomes entitled to receive his share, and the children 
coming into existence after that are excluded” \Andrews v. Partington^ 5 Bro. 
C. C. 401 ; Whitebread v. Lord St Jhon, 10 Ves. 152 ; In re Mervin \ Mervin 
V. Crossman (1891) 3 Ch. 197, at 202]. If, therefore, the event named is the 
attainment of a given age by the members of the class, the gift will embrace 
those only who are alive at the death of the testator, and those also who come 
into existence before the first child attains the prescribed age. Thus where a 
testator bequeathed the residue of his property “ unto all the children of A 
equ^dly, when they shall severally attain the age of twenty-five years,” it was 
' held, that the gift included all the children born before one of them attained 
twenty-five, though born after the testator^s death, but did not include those 
born after one attained the age [see Hughes v. Hughes, 3 Bro. C. C. 352, 434 ; 
Hubbard v. Lloyd, 6 Cush. 522 ; Ay ton v. Ay ton, i Cox. 327 ; see also Watson 
V. Young, L. R. 28 Ch. 436 ; and Oppenheim v. Pfenry, 10 Hare. 44 (i). So 
, where g testator gave his residuary estate to trustees upon trust to invest and 
to pay, transfer, or divide the same unto, between, or among the children of 
my brothers A, and B., respectively,” to be paid and divided among them on 
certain conditions, that is to say, “ the shares of each son shall be paid to him 
or them respectively upon his or their attaining the age of 21 years, and the 
shares of each daughter to be paid to her or them on her or their respectively 
attaining‘ th^ age, or previously marrying and after the death of the testator, 
but before tte period of distribution, a son was bom to B ; it was held that 
the after born son of B w^as entitled to participate as a member of the class. 
\Maseyk v. Ferguson, I. L. R. 4 C. 670]. 

This rule is merely a rule of convenience. Jessel, M. R., explains it thus : 
“There has, been established a rule of convenience not founded on any view 
of the testafor^s intention, that since when a child wants its share it is con- 
venient that the payment of the share should not be deferred, it shall be made 

If this is correct; its explanation must be sought iu the English law of ‘Remainders/ accord- 
ing to which the gift to the children of C, which though at first a contingent remainder, 
subsequently becomes, on the death of B., a vested remainder (2). 

As to the question whether the inclusion of an unborn person into a class renders the 
disposition wholly void, see section 102 (S) post. 

The prior bequest may be for life or no life. If it is for life, it may be for one or more 
lives ]Ji/Iangaldfis Permanandas v. Tribhubandas, 1 . L. R. 15 B. 652 ; Javerbai v. Kablibai, 
I. L. R. 16 B. 492 ; 15 B. 326] ; but where it is not for life it must be determinable otherwise 
than by death, as by bankruptcy [/« re Smithy 2 Johns. & H. 394 ; /« L. R, 

16 Eq. 390] (3)- 

(1) Hawk. 75; Bigelow. 287; Underhill, 81, 85,88; 2 Jarm. 160, 166,4th Edn. ; 1015, 
5th Edn. 

(2) Wms. R. P. 269. 

(3) 2 Jarm. 157, 4th Edn. ; lOil. Sth Edn ; Bigelow. 285 ; Theob. 278, 5th Edn. 
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payable by preventing ^ny child ^PFaftJ|HE|ime fr<3f|h participating v4n th< 
fund. The rule is that, so soon as ai^^^ild wouIaS^*‘ if ' the class were nO! 
susceptible of increase, be entitled to call for paymenl^ tji <^s shall Jbecom^ 
incapable of being increasecf’ [In re Emmets it Ch. D. 484, ai 

490] (ft). ^ ^ - 

Where the gift is partly immediate and partly postponed, fol^^tiieJfij^rTOse 01 
determining the time at which the class is to be ascertained, such gpt will 
be regarded as immediate [H/ 7 /v. Chapman^ 3 Bro. C. C. 391) (i). 


For the application of the foregoing rules it is not necessife^^iat the be 
quest should be made directly by the testator. The rule eqdlBy applies tc 
gifts by way of appointment. Where, for instance, a testator bequeathed the 
residue of his personalty in trust for his wife for life, and after her death tc 
such of his two daughters, and such of their children as she should by wil! 
appoin t, . desiring her “ to provide for such child or children as may hereaftet 
be born of my said two daughters,*' it was held, that the children born in the 
lifetime of the testator’s wife, (the life tenant) were entitled to the legacy 
[Paul V. Compton^ 8 Ves. 375 ; see Javerbai v. Kablibai^ L L. R. 15 B. 326 ; j 6 
B. 492] (2). 


§ 5. Exclusion of the rule by express words.— The above rules do 
not apply where the testator himself has expressly fixed the period of ascertain- 
ing the objects of his bounty by the use of such words as “now living” or "living 
at A’s death,” or such other words. >Vhere, therefore, it appears from express 
declaration, or clear inference upon the will, that the testator intended to confine 
his bequest to those only who answer the description at the date of the %vill^ 
such intention must be carried into effect \Sherer v. Bishops 4 Bro. C. C. 55 ; 
Palmer v, Denham (1890) 125 N. Y. 68] (3). So where the bequest is “to all 
grand-children now born or hereafter to be bom during the lifetime of their 
respective parents,” it is easy to see that the period during which the class is to 
be ascertained is, by the testator’s express declaration, " the lifetime of their res- 
pective parents” [Scotty. Lord Scarborough » Beav. 154] (4). ^ 

§ 6. “ Simply to a described class.”— These words seh^to convey 

the idea of a simple description of a class of persons as by the word “ children” 


(a) The effect of this rule is to close” the class at the earliest possible time, namely, 
the period when a member of the class first becomes entitled to demand payment of a share. 
Suppose for instance, the gift is to the children of A. who attain twenty-one, equally, to take 
effect immediately on the death of the testator. According to this rule when the first of A’s 
children attains twenty-one the class is * 'closed,” and only those then born can become members 
of it. The effect of this being to fix the minimum share of the eldest child, such child can 
be paid at once. The inconvenience of keeping the class open any longer will be seen when 
it is considered that A might have children years afterwaras,' and that until his death it 
would not be possible to fix the minimum share of each so. that, payment of all would have 
to be postponed, and the testator’s executors would have to h(||d the property at least until 
A’s death, and could not safely pay a share to a member Or class prinut facie entitled to 
demand it. By closing the class when some member first attains twenty-one the share of 
each cannot be less than the share proportioned to the number of children then living, but 
may, of course, become greater by the death under twenty-one of any prospective member 
then living” (5). The principle applies to a plain gift to the children of A., i,e.. without 
any condition as to age &c. 

It may be remembered that where no incovenience is caused this rule does not apply. 


(1) Underhill. 85. 

(2) 2 Jarm. t8o, 4th £dn. ; Bigelow. 297; Underhill. 83. 

(3) 2 Jarm. 154;, Wms. 1093. 

(4) Underhill 84. (5) Mathew^ i7a»i73- 
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only, without any additional oip!9&lification f or, as distinguished 

from such description “stpfflj^in a particular degree of kindred to a 
specified individual (see, exception!^ 

§ 7 * V Oesoribed dbiss/* — That is, de&oribed as a c/ass or group of. 
personis denoted by a cpmihon name, such as childr^’* For instance, a gift to 
the children of A, ndiHely B, C, and D, is not a "^ft to a desmbed class. 
Stnitlariy, a gift to A and his children, or to A’s childt;^ and B’s children, is not 
a gift to a descrBf^ class (i). Thus where a testator bequeathed certain property 
to his grand d|^i^ters in these words : 1 give the said house to my grand- 
daughters, three persons by name, Sirubai and Kulsam and Bachuli,” it 

was held, that the gift was not a class gift, that is, a gift to a described class 
\SaUay Mahomed''^ Jaffer v. Lady fanbai, 3 Bomb. L. R. 785 ; see also 
Administrator General of Madras v. Money ^ I. L. R. 15 M. 448], See sec. 
85 (S) $ § 1 and 4, supra. 

In gifts to a class, a gift to “ children*’ simpliciter, is equivalent to a gift 
to all the children or to “ all and every** the children [Administrator General 
of Madras v. Money ^ supra ; Singleton v. Gilbert^ 1 Bro. C. C. 542 (w) ; Heathe 
V. HeathCy 2 Atk. and it will make no difference if the bequest be to 

^ children of a person living or a person dead, or to children “ begotten or to be 
begotten,** or “ born and to be born” ; so that, words of futurity (as “ to be 
born**]|^ will not prevent the application of the rule [Sprackling v. Ranier^ i 
Dick. 244] (2). See illustration (^. 

§ 8. Immediate and postpond bequest.— A bequest or gift is im- 
mediate when It is directly made, no previous estate being given, so as to take 
effect in possession immediately on the testator*s death (3). In other words, a 
gift is said to be immediate “ when the period of distribution is the date of the 
instrument coming into operation,** and the date of the instrument coming into 
' operation, is, where such instrument is will, the time of the testator*s death [See 
Singleton v. Gilbert^ 1 Cox. 68 ; In re Knapfs settlement : Knapp v. Vassall^ 
(1895) L. R^^lCfa. 91, 8-^96] (4). If, however, the period of distribution is a 
date subseqirekit to the instrument coming into operation, the gift or bequest is 
said to be postponed, 

§ 9 « Period of distjribution. — In a gift to a class, the time when the 
gift is to take eflFect in enjoyment is called the period of distribution (5), and 
in ascertaining such period the period at which the fund has to be distributed 
is the time that actually has to be taken” (per North, J., in In re Knapfs settle- 
ment ; Knapp V. Vassall lsupra\ See supra, Sec. 77 (S), § 9, p. 265. 


(1) Hawk. 69. 70, 72 ; Ifitarpretation of deeds. 355-56. 

(2) Hawk. 69, 70; I Jarm. 341# 4th Edn. ; 2 Jarm. 155, 156, 4th Edn. ; Wms. 1094 ; 

Bigelow. 284. 

(3) 2 Jarm. 155, 4th Edn. 

(4) Underhill; 78 ; Hawk. 75. 

(5) Underhill and Strah. 78. 



THE HINDU WILLS ACT. 

[PART xn, ACT X, J 865 ].-" 

OF VOID BEQUESTS. 


INTRODUCTORY NOTES. 

“ To say that the power of alienation is useful, Ts also to say that all arrange- 
ments which tend to prevent it, are generally pernicious” (i). These words 
involve a noble principle of public policy in pursuance of which, although 
it is not permissible to deprive property of alienability, which is its most 
important legal incident, yet gifts made for, or tending to the furtherence of, 
certain specified objects or purposes, are regarded as absolutely void. Sections 
99 (S), loo (S), loi (S) 10 2 (S) and 103 (S), treat of these objects or purposes. 

Regard being had, therefore, to the fact, that tlie tying up the property 
for an indefinite period, has a tendency to prevent its circulation and paralyse 
trade, and therefore come within the operation of the above principle, the 
object of the above mentioned sections is, to draw a line between conditions 
in restraint of alienation which are valid and those which are void, and thus 
to fix a period within which Hindus may be allowed to create perpetuities 
or tie up their properties. So that, “ Although the owner of property cannot 
permanently sever from it the essential incidents or qualities which the law 
attaches to it, any more than he can inseparably or permanently attach to it 
incidents which the law docs not allow — such as a new course of descent — yet, 
as he may, in the case of its devolution, substitute within certain limits 
allowed by law a new course of descent, so he may within certain allowed 
limits exclude its incidents, such as alienability” (2). 

The Select Committee to whom the Bill for this Act had been referred, 
observed : “ A series of recent decisions by the Calcutta 
Select Committee High Court has established the proposition that Hindus 
are incapable of creating perpetuities. But the Courts 
have not fixed the length of time for which a Hindu may tie up his estate. 
We think that the Legislature may with advantage supply the needed rule, 
and have accordingly extended section loi of the Succession Act and the 
two preceding and the two following sections. The effhcTwill be to render 
it impossible for a Hindu to delay the vesting of property beyond the lifetime 
of a person living at the testator’s decease and the minority (18 years) of 
some person in existence at the expiration of the period. The extension 
will also preclude questions as to a Hindu’s power to bequeath to a person not 
in existence at the testator’s death” (3). The Law Commissioners appointed 

(i) Bentham. 174. 

(a) Phills. and Trev. 51 ; see sec. lOi (a) 

(3) Gazette of India, 1870, 29th January, Part V<, p. ii. 
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to " draw i^TOe Indian Succession Act and other 
Acts, said : ‘ We have restricted the power of creat- 
ing successive interests in property by will by pro- 
viding that interests so created shall not e>ftend beyond the lifetime of 
^ persons living’ at th;e testator’s death, and the minority of some person who 
shai be in exii^Ce at the expiration of that period, and to whom, if he attain 
th 6 age of 1 8, the thing bequeathed is to belong [sec. loi (S)]. We have 
provided that a bequest to a person not bbtn at the testator’s death must 
Comprise the whole of the interest of the testator in the thing becjueathed 
[sec. loo (S)] ; 'And that where at the time fixed for the payment of a legacy, the 
person for whom it was intended has not come into existence, the bequest 
shall have no effect [sec. 99 (S)]. Wc liave also provided that directions to 
accumulate the'« 4 «come arising from any property shall be void” (sec. 104, 
Succession Act) (i). 

As regards restrictions which are termed repugnancy, sec sec. 125 (S),/>osf, 


42 . [ 99 . (S)]. — Where a bequest is made to a person 
Bequest to s person ^ Particular description, and there is no 

Miption^hlrfs laot in existence at the testator’s death 

in existence st the who answers the description, the bequest 
teststor's death. , . r » i 

is void. 

Exception. -If property is bequeathed to a person des- 
cribed as standing in a particular degree of kindred to a 
specified individual, but his possession of it is deferred until 
a time later than the death of the testator, by reason of a 
prior bequest, or otherwise ; and if a person answering the 
description is alive at the death • of the testator, or comes 
into existence between that event and such later time, the 
property shall, at such later time, go to that person, or, 
if he be dead, to his representatives. 

Compare this Exertion with that of sec. 98 (S), supra. See sec. VI. ante. 

Illustrations, 

(а) A bequeaths i,ooo rupees to the eldest son of B. At the death of the testator 
B has no son. Thrhfiquest is void. 

(б) A bequeaths i,ooo rupees to B for life, and after his death to the eldest son 
of C. At the death of the testator, C had no son ; afterwards, during the life of B, a son is 
born to C. Upon B’s death, the legacy goes to C’s son. 

(c) A bequeaths 1,000 rupees to B for life, and after his death to the eldest son of C. 
At the death of the testator, C had no son ; afterwards, during the life of B, a son, named 
D, is born to C. D dies, then B dies. The legacy goes to the representative of D. 


<i) Gazette of India, Extraordinary, i8S4,ist July, p. 53. 
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(rf) A bequeaths his estate of Greenacre to B jiiEe» ’ his 

eldest son of C. Up to the death of B, C has had uie bequest 

son is void. 

(e) A bequeaths i.ooo rupees^o the eldest son of C, to be ^id to him:;;l^ei4 
of B. At the death of the testator, ,^;h^is no son, but a son is. afterwei;^||i||N|'io 1h 
the life of B and is alive at B’s deal|K,p’s son is entitled to the 


the 

C’s eldest 

,fhe death 
im. dufjnjg 


NOTES AND COMMENTARIES. 


§ 1, The section, 

§ 2 Applicability of the section to 

Hindu wills, 

§ 3 - Bequest to unborn persons, 

§ 3 a. Further exception to the rule as 
regards unborn person, 

§ 4. Alangamonjori v. Sonamoni, 

§ 5 . The settled rule. 


§ 6. The rule extended. 

§ 6a. Idol not in existence, ^ 

§ 7 . Gif t ancillary to gif t to an Idol 

not in existence. 

§ 8i Rule under English law, 

§ 9 . Void and lapsed bequest, 

10 , Void bequest. 

§11. Use of void bequest 
§ 12 . The exception.** 


Extent of the section. 

This section is extended to the Hindus, Jainas, &c., and to the Parsees. It is omitted 
in the Oudh Estates Act, 

§ 1. The section, — This section deals with gifts to persons not in 
existence at the testator’s death, and lays down the broad proposition of law 
that such gifts are absolutely void. By the exception, however, it is provided 
that such a gift will be valid under the following circumstances : — 

(i) If the legatee or devisee stands in a particular degree of kindred to an 
individual specified by the testator ; and 

(ii) the possession of such legatee or devisee is deferred to a time later 
than the death of the testator, 

(a) by reason of a prior bequest, 

(b) or otherwise ; 

(iii) and, if under such circumstances the legatee or devisee is alive at the 
death of the testator, or comes into existence between that event and the time 
to which his possession is deferred. 

The exception further declares that if the legatee 6r devisee be dead at the 
time of the deferred possession, the property will go to his representatives. 

Thus it is clear that this section, “ if it stood alone, would absolutely and 
without restriction empower a testator to give property unborn persons 
standing in any particular degree of kindred, provided those persons come 
into existence before the gift is to take effect in possession” [Wilson, J. (now Sir 
Arthur Wilson), in Alangamonjori Dabee v. Sonamoni Habee, (i88i, 1882) 1 . L. 
R. 8 C, 157, 637; 9 C. L. R. 121 ; 10 C L. R. 459]. But this section does 
not stand alone : sections 100 (S) and 10 1 (S), infra, embody restrictions upon 
the power conferred by it Accordingly, the validity of gifts to persons not in 
existence at the testator’s death is further subjett to the restrictions impose|j||^ 
those two sectioiis [Ibid.) 
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uilbo^^per are not absolutely prohibited ; what 

this section absolutely groht^i is, gifts to unborn persons directly^ — not through 
the mediili^f a lil’ior dtferred possession. In other *vords, a Hindu 

may ihak^^:^^me%iy gift to an unborn P^son subject to the conditions 
noted above. infra, /I ^ 

§ 2. of the section to l^du wills.— At one time it 

was thought that this section and some other section^ £ioo (S), loi (S) and 102 
(S)] were wholly inoperative in cases of Hindu Wma. [Sec Alangamonjori v. 
Sonanwnij supra \ Cally Nath Naug v. Chunder Nath Naug^ (1882) 8 C, 378 ; 
Rai Bishen. ^Ckp^nd v. Asmaida Koer ii I. A. 164 ; 6 A., 560]. But in 

Ram Lai Settvl Ranai Lai Sett [(iSSS), 12 C., 663], Mr. Justice Wilson (now Sir 
Arthur Wilson) pipinted out that it would be applicable only in so far as it did not 
contravene any rule of Hindu law. And now it has been held, that a bequest 
made by a father to the would-be wife of his son is a bequest to a person described 
as standing in a particular degree of kindred to the son, and such bequest is, 
therefor!^ valid under the exception to this section, which accordingly is appli- 
cable cases of Hindu Wills. But inasmuch as, the exception enlarges the 
testamentary power of a Hindu, whereas the rule in the section restricts it, it 
is reasonable to suppose that the I-fCgislature did not intend to apply one portion 
.of the section to the Hindus excluding the other ; in other words, if this section 
is applicable at all to the case of a Hindu AV'^ill, both the rule and the exception 
are applicable [Dines Chandra Roy Chowdhry v, Birizj Ramini Dasi^ (igij) 
14 C. L. J. 20 ; 15 C W. N. 945]. 


But the case, of Dines Chandra Roy Chmvdhry v. Biraj Kaniini Dasi 
(j«/ra),was not decided on the basis of the exception alone within the operation 
of which it was held to have fallen. The bequest in that case was held to be 
valid mainly on the strength of the principles of Hindu law as explained in Nafar 
Chandra Kundu v. Ratnamala Debi^ [(1910) 13 C. L. J. 85 ; 15 C. W. N. 66]. 
The material question in both these cases was the same, namely, whether a 
bequest to the wife of a person, such wife being born during the lifetime of the 
testator, but married after his death, was valid. 

§ 8. Bequest to unborn pei^ons.— inhere is nothing like an estate 
in nubibus (remaining in abeyance) under the Hindu law. [See Bvamamoyi 
Dasi v.Joges Chandra Dutt, 8 B. L, R. A. C. 400, at 407 ; Tagore v. Tagore^ 
4 B. L. R. A. C. 103 ; Gordhandas v. Bai Ramcooverbai^ 1 . L. R. 26 B., 449 ; 
3 Bom, L. R. 857 ; Rai Kisori Dasi v. Debendra Nath^ I. L. R. 15 C., 409 ; 
Cally Doss Dass v. Krishna Chandra DasSy ii W. R. O. C. J. A. ii]. The 
object of that law is, that the property of a deceased person may be immediately 
made available for his and^bis ancestors' spiritual benefit. The principle of that 
law seems, therefore, to require that property which passes out of one man 
must immediately vest in another." Hence it is an established rule of that law, 
that “ a person capable of ^taking under a will must be such a person as could 
take a gift inter vivoSy and therefore must either in fact or in contemplation of law, 
be in existence at th6 death of the testator" (a) [Tagore v. Tagore^ 9 B. L. R, 
377 J 18 W. R. 359 ], 


(a) It may,be remembered that this act (the Hindu Wills Act) was passed before Tagore v. 
Tagore had-^een decided in England and this principle of Hindu law was finally laid down 
by the Privy Council. During the pendency of that memorable case in the Privy Council, 
tiU of the rules of Hindu law on the subject were matters of serious controversy ; 



■e, stands to reason, that the Legislature would, in enacting the Hindu Wills 
? Hindu law where it was, rather than interfere with any portion of it. From 
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In enunciating this proposition of law their Lordships of the Judicial 
Committee said (in Tagore v. Tagore ) : “ By a rule now generally adopted in 

jurisprudence, this class {t. e. persons in existence) would include children in 
embryo,* who afterwards come into separate existence,*^ the 
Exception. maxim being, Nasciturus pro jam nato hd^t^iur* And by. a 

fiction of law, adopted children are also regarded as persons 
in existence at the testator’s death, although such children may actually come 
into existence long after that event. Their Lordships added : “ Such child 

adopted child) may be provided for as a person whom the law recognizes as 
in existence at the death of the testator, or to whom, by way of exception, not 
by way of rule, it gives the capacity of inheriting or otherwise taking from the 
testator, as if he had existed at the time of the testator’s death having been 
actually begotten by him {Ibid), 

Thus by their own law, as thus interpreted, Hindus are prohibited from 
exercising any power calculated to tic up their property for the benefit of unborn 
persons^ to the exclusion of those who have the highest and most natural claim 
fScott, J. in Abdul Cadur Haji Mahomed v. Turner ^ 1 . L. R. 9 B. 158, at 164]. 

There is another exception to the rule, and it may be stated thus : Where 
a bequest is made to any child or other lineal descendant of the testator, and 
the legatee dies in his (testator’s) lifetime, leaving a lineal descendant of his 
surviving the testator, the bequest shall take effect as if the 
Another exception, death of the legatee had happened immediately after the 
death of the testator [sec. 96 (S), supra]. Where, for 
instance, a testator gave a legacy to his son’s daughter, J., who died during the 
lifetime of the testator, but left an only child B. who survived the testator, it was 
held that J. was, in the contemplation of law, us provided in section 96 (S), a 
person in existence at the time of the testator’s death [yilu Lai Mahatay, 
Bifida Bibi\ (1889) L L. R. 16 C, 549]. ' 

It is, therefore, clear that the word ‘ law’ in the expression “ in contempla- 
tion of law,” does not refer to Hindu law only {Ibid), 

§ 3a. Further exception to the rule as regards unborn person.— 

Where a testatrix made a will providing that her eldest son I), should hold her 
propertes for ten years after her death (as executor) and derecting him to effect 
the marriage of her third son, S., within the said period, whereupon those 
properties were to vest absolutely in the wife of S., it was held that the gift to 
S.’s wife, who was admittedly married after the death of the testatrix, but bom 
during her lifetime, was valid. In other words, it was not a gift to an unborn 
person. In support of this view Mr. Justice Mookerjee referred to the following 
passage from their Lordships’ judgment in Tagore v. Tagore {supra) indicating 
an exception other than that in favoui of adopted children : — “ Their Lordslups 
adopting and acting upon the clear general principle of Hindu law that a donee 
must be in existence, desire not to express any opinion as to certain exceptional 
cases of provisions by way of contract or of conditional gift on marriages or 
other family provisions for which authority* may be found in Hindu law,” 


this point of view, in Dines Chandra v. Biraj Kamini {supra) Mr. Justice Mookerjee in 
giving effect to the arguments on behaif of the respondents, expressed himself in favour 
of the view that in enacting section III of this Act, the true intention of the Legislature was 
to leave matters where they were.” 


* Such authority is furnished by the text of Vyasa with comments thereon by Jag 
nath in his Digest. Vide Colebrook. Book II, Chap. IV, Sec. 2, para, 30. refered to hrS 
JusUce Mookerjee in his judgment at p., 89. 
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[JVafar Chandra l^ofindu v. Ratnamala Debi (rgio) 15 C. ^V. N. 66 ; 13 C. L* J. 
§5 : followed in Dif^s Chandra Ray Chowdhry v. Biraj R'amini Dasi (rgii) 
14 C. L. J. 20]. See supra, sec, 63 (S) § 7, p. 219 and sec. 77 (S) § 8, p. 
264 — 265. • 

A similar :i?ase is Yethirajulu Naidu v, Mukunthu Naidu [ (1905) 1 . L. R. 
28 M., 363 ; 15 M. T^. J, 299]. In that case, a grandson by adoption who had 
been born during the lifetime of the testator but adopted after his death was 
held to be entitled to an equal share with two other grandsons of the testator 
who were in existence at the time of his death. The facts are these : 'I'hc 
testator declared by his will, “ My executors shall divide and give away these 
properties to my own grandsons, being my sons’ sons, according to their 
respective share^”^ He died leaving three sons, Y., M., & 1 \, and two grandsons 
by M. and P. Some years after his death Y. adopted a son who had been 
born in the testator’s lifetime, but P. and his son, B., died in the meantime, B. 
leaving a widow. When this dispute arose there were left, so far as grandsons 
were concerned, one grandson by M., />., son’s son, one son’s ado[)ted son, or 
adopted grandson, and one grandson’s widow\ "J'he suit was for the declaration 
of the rights of the grandsons, and the only question was whether the adopted 
son of Y, became, on his adoption, entitled to an e(]ual share with the other 
grandsons. It was held by Sir S. Subrahmania Ayyar, J. on the authority of 
Motivahoo v. Mainubai\^{y%gi) L. R. 24 1 . A. 937 ; 21 B., 709], that the doc- 
trine of power of appointment applied, and that the grandson in t[uestion was 
so entitled. 

It may be noted that, the doctrine of power of appointment was also 
applied by Mr. Justice Mookerjee in Nafar Chandra Kundu v. Ratnamaia 
D^bi (supra\ his f-.ordship observing (after stating the fact that if S. had been 
married in the lifetime of the testator the beiiuest would have been good) — “The 
only difference which the will made in substance was that I), was authorised to 
effectuate the intention of the testator, and the estate vested in the defendant as 
soon she was married, although it could not vest in her so long as she was a 
persona incerta,^' (a). 

In Yethirajulu Naidu v. Mukunthu Naidu {supra), his Lordshij), Sir S. 
Subrahmania Ayyar made similar observations in support of his view. Referring 
to the fact that the Privy Council applied the doctrine to the case of Hindu wills 
on the analogy of the power to adopt that may be given by a husband to his 
widow, and that gifts made under a power to appoint w'ill be valid so far as they 
may be made to persons in existence of the death at the testator, his Lordship 
said : “ Just as in that case the gift takes effect on the appointment being made, 
so in the present case the gift takes effect on the adoption being made, * * 


§ 4* AlRngramonjori V* Sonamoni. — In this case the question was 
directly raised — did the Legislature intend, by extending the “Exception” to the 
case of Hindu wills executed after this Act came into operation, to confer upon 
Hindu testators the power of bequeathing property and tying it up to, and 
for the benefit of unborn persons? And it was answered in the negative, 
it being held that, by reason of the saving clause in this Act, the whole 




(a) With profound respect for the opinions of the learned judges, it is submitted that 
lying doctrine of power of appointment to the above mentioned cases, they have 
^the analogy, on the basis of which it is applicable to Hindus, too far. 




is<^ 



of section 99, except^ the and 

Succession Act, though emboiM^n this 
wills. In Ham Lall Sett v. Kanai Lai Sett f 
similar decision was arrived at,* and IVfn Justice ' 'Wll^n {fifi „ 
added — “and it would seem to follow that section 102 [See 

Rai Bishen Chan 4 ^smgida Koer (1884) 1 . L. R. o 
A. 164]. But see supra^^, § 7i “Interpretation of the Act.” 
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As seen above, the view expressed in Alangamonje^^^namony {supra) 
has not been followd in Dines Chandra v. Biraj Kamim^ to which the 

exception to the rule under this section is applicable to Hiridirwiljl^. 


§ 5 . The settled rule,— The law is now settled that, subject to the 
above mentioned exceptions (§§ 3 & 3a supra) gifts by will to persons not in 
existence at the testator’s death, whether made prior or subsequent to the passing 
of this Act are void [see Tagore v. Tagore^ supra \ Kristoromoni Dasi v. Narendra 
Krishna Bahadur^ I. L. R. 16 C., 383 ; L. R. 16 1 . A. 29; Rai Bishen Chand 
v. Asmaida Koer^ supra ; Hurdey Narain Sahu v. Rooder Perkash Misser, I. L. 
R. 10 C., 2 2*6; L. R. II I. A. 26 ; Alangamonjori DaPee v, Sonamoni Dabee^ 
supra : Mangaldas Nathuhhoy v Krishnabai^ I. L. R. 6 B., 38 ; Javerbai v. 
Kablibai^ I. L. R., 15 B., 326; 16 B., 492 ; Bai Motivahu v. Bai Mamubai, I. 
L. R. 19 B., 647 ; 21 B., 709 ; L. R. 24 I. A. 93 ; i C. W. N. 366 ; Rojomoyee 
Dassee v. Troyluckko Mohiney Dassee^ I. L. R. 29 C., 260 ; 6 C. W. N. 267 ; ^ 
Binode Behary Bose v. Nistarini Dasi^ 33 C., 180 ; L. R« 32 LA, 193 ; 7 ^ 
Bom. L. R. 887 ; 15 M. L. J. 331 ; 2 CL. J. 189 ; 9 C. W. N. 96]. Such a 
gift is not valid even if it be made by a person empowered testator so to 

do, or what is called under a power of appointment \Bai mativahu v. Bai 
Mamubaiy supra \ Upendra Lai Boralv. Hem Chatidra Boral^ I.'L. R. 25 Cl 
405 ; 2 C. W. N. 295]. That is to say, the power of apppointment must be 
exercised in favour of one who is in existence either actually or in contempla- 
tion of law, at the testator’s death. 

§ 6. The rule extended. — The above rule being based upon the 
general principles of Hindu law, is applicable to Hindus governed by the 
Mitakshara, as well as to those governed by the l^ayabhaga [Mangaldas 
Nathubhoy v. Krishnabai, I. L. R. 6 B. 38]. In short, the rule is applicable to 
all wills of Hindus, whether such wills are subject to this Act or not [Alanga- 
monjori Dabee v. Sonamoni Dabee^ 1 . L. R. 8 C., 637 ; 10 C. L. R. 459], and to 
all forms of bequest. It is also applicable in cases of gifts to idols. But see 
infra^ sec. loi (S), § jia. 

That is to say, in order that a gift to an Idol may be valid, the Idol must 
be in existence at the time of the testator’s death [Upendra Lai Boral v. Hem 
Chandra Boral, supra ; Rojomoyee Dassee v, Troyluckho Mohiney supra ; 

Nogefidra Nandini Dassi v. Benoy Krishna Deb, I. L. R. 30 C., W, N. 

121 ; Promotha Nath Ray v. Nageftdrabala Choudhurani, 12 C. W. N. 808 ; 8 
C. L, J. 489] (a). This is so, because an Idol juridical existence unless it 

has been consecrated by appropriate ceremonies and has thus become spiritua- 
lized [Doorga Proohad Doss v. Sheo Proshad Pandah, 7 C, L. R. 278].- So it 
applies whether the bequest is to take effect immediately on the death of the 
testator, or is to be deferred by a prior estate, or is contingent on the happening 


(a) These cases have been ovrruled by the Full Bench decision in Bhupati fMk 
Brnrititirihu v. Mam Lall [(1909) 37 C, 128: 14 C. W. N. 18; 10 C« L. J. 355 ]v Seeliil*. 
sec. loi, (S) f ua. 



il^Du; 


L. R/q , 

Mtf^ra Kd^m 
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51 j 13 C L R/6a ; Krishnaramani Dassee v, 
; Chundi Chum Barua v. Sidheswari 
; L. R. 15 I. A. 149 y Amndrao Vinayak v. Adminis- 
«jK, I. L. R. 20 B. 450]. ' I- 


Idol not in existence.— See injmy sec. loi (S) § na. 


§ 7 * Gif^^dillary to ^fts to an Idol not in existence.— Gift to 
an Idol not in exijlence being void, gifts or dispositions which are only ancillary 
to such gifts, ajre also iioid. Thus where a testatrix after giving certain pecuniary 
legacies, directed that a Shiva Thakur be established, and dedicated certain 
property for the*' -benefit of that Idol ; and she further directed that if there be 
any surplus of the dedicated funds, such money should be accumulated and set 
apart for the feeding of the poor, it was held, that the institution of the Thakur 
being the essential bequest, the others were merely ancillary to it, and were 
accordingly void \Naf^endra Nandini Dasi v. Benoy Krishna Deb^ supra"]. 


It seems, however, that in gifts for the performance of periodical pujahs, 
Durga pujah, I-akshmi pujah. Kali pujah, &c., the above rule does not apply 
[Prq/u//a Chander Mullick v. /ieff^endra Nath Sreemam\ 9 C. W. N. 528 ; i C. 
L. J. 60s]. 

§ 8. Rule under the Engflish law. — The rule under the English law 
in regard to gifts to unborn persons may be stated thus : But it is now settled 

contrary to the jearly authorities, that a devise to an infant en ventre sa mere (in 
the womb) ; or to a child to be begotten ; and even to a child unborn, when it 
shall attain 21 years of age; is good. So is a gift to a child, to be born and 
called by a particular name. But in all cases of devises and bequests to unborn 
children* they must be children of a person in esse^ or of a child of the testator ; 
or there must be some special limitation to bring the gift within the rule against 
perpetuities, or the common law learning, which will protect the gift as a 
remainder” (i). In other words, according to English law, a life interest or an 
absolute interest, may be conferred on the unborn child of a living person (2). 


§ 9. Void and lapsed bequestS^^A lapsed legacy (or bequest) is one 
which the legatee is unable to receive by reason of the failure of the gift 
caused by the death of the legatee before the testator [sec. 92 (S), supra]. 
This section also virtually provides the same thing. Under section 92(8), 
if the legatee is not in existence at the testator’s death, the legacy lapses^ but 
under this section such legacy is void. The distinction between the two 
is this : , A lapsed legacy is good and valid ah initio \ it is only the death 
of the legatee in the testator’s life-time, that makes it inoperative. But a 
bequest ;|®cb is void, is invalid from the begining, a mere nullity ; the non- 
existence W the legatee at the testator’s death having nothing to do with the 
fact of its being void. Where the bequest is void, the case is as if it were, 
so far as the invalidity goes, an intestacy (3). 


§ 10. Void bequests. — Bequests are also void on "^grounds of fraud, 
coercion and undue influence [sec. 48 (S) ante \ on grounds of illegality as 
being in violation of the rule against perpetuity, &c., and also on the ground that 
the subject or object of the bequest is uncertain [sec. 76 (S) ]. See also 
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sections 113 (S) and ^14 under ' w]bic,h V 

their being based upon impossible or ‘ 
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‘.^are void by reason of 


§ 11. Use of void bequest or wllK~S^ ^'0776 (S), § |t. 


§ 12 . The “exception.” — The word Kindred” in this exception, , so 
far as it is applicable to Hindus, is not to be understood in the sense in which 
it is applicable to persons governed by the Indian Succession Act. Therefore, 
in so far as this section is one appertaining to the Hindu Wills Act, the word 
should not be interpreted in the stricjfcj^i^e of the English 
Kindred, defined in section 20 of Act 1865, which is not 

incorporated into that Act, and should not be limited to blood relations only. 
And further, it is to be seen that the definition in section 20 being based upon 
the principles of the Engli^ Statute of Distributions (22 & 23, Car. II. C. 10), 
it cannot be applied in the interpretation of Hindu Wills, which, as held in 
Bhyah Ram Singh v. Bhyah Uyor Singh [(1870) 13 Moo. I. A. 373 ; 5 B. L. 

293; 14 W, R. 1 r. C.] has to be interpreted by the Hindu law alone, 
without any mixture of laws or ideas derived from any foreign source. 
[Dinesh Chandra Ray Chotvdhury v. Biraj Kamini Dasi (1911) 15 C. W. 945, 
950-951 ; 14 C. L. J. 20]. 


43 * [100 (S) ]. — Where a bequest is made 
^ not in existence at tlie time of th64|®tator’s 

not in existence at death, Subject to a prior bequest eqatainea 

the testator's death, . ’ , , 1 it t 

subject to a prior be- in the Will, the later bequest shall be voia^ 

^*****’ unless it comprises the whole of the re- 

maining interest ot the testator in the thing bequeathed. 

See see. VI, an/e. 


Illustrations, 

(a) Property is bequeathed to A for his life, and after his death to his eldest son for 
life, and after the death of the latter to his eldest son. At the time of the testator’s death, 
A has no son. Here the bequest to A's eldest son is a bequest to a person not in existence 
at the testator’s death. It is not a bequest of the whole interest that remains to the testator. 
The bequest to A s eldest son for his life is void. 

(h) A fund is bequeathed to A for hi.s life, and after his death to his daughters.^ A 
survives the testator. A has daughters, some of whom were not in existence at the testator's 
death. The bequest to A’s daughters comprises the whole interest that renijiiiis. ^to the 
testator in the thing bequeathed. The bequest to A's daughters is valid. 

(r) A fund is bequeathed to A for his life, and after his death to his daughters with a' 
direction that, if any of them marries under the age ot ^hteen, her portion shall be settled 
so that it may belong to herself for life, and may be divisable among her children after her 
death. A has no daughters living at the time of the testator’s death, but has daughters born 
afterwards who survive him. Here the direction for a settlement has the effect, in the case 
of each daughter who marries under eighteen, of .substituting for the absolute b^ueft to Her 
a bequest to her merely for her life ; that is to sa/, a beque^ to a person not in existence, at 
the time of the testator’s death of something which is less than the whole interest that ren^us 
to the testator in the thing bequeathed. The direction to settle the fund is void. . 

(d) A bequeaths a sum of money to B forUfe, and directs that upon the de^ of B the 
fund shall be settled upon his daughters, so that the portion of each daughter m,^ 
herself for ^e, :]and m^ be divided among her children aftdif Her death. B has %o' 
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lirlfig at tlie time of the testator^f 4e3i|th. In this case the only beqiifbst to the daughters of 
B is dontainet) in the ditMlon to ^ttl^ jthe fund, and this direction amounts to a bluest to 
persons not yet born, of a in the fund, that is to say, of something which is less 

than the whole interest that remains to the testator in the tiling bequeathed. The direction 
to settle the fund upon the daughters of B is void. 


In Alangmm<mjori Dabee v. Sonamoni Dabee { 1 . L. R. 8 C., 157, 637 ; 
9 C. L. R«» 121 ; io C. L. R. 459] this section [including sec. loi (S), infra^ and 
part of sec. 99 (S), .£j//ra] has been held to be entirely inoperative in the 
case of Hindu wills [see the observations of Pontifex, J., in Cally Nath Naug 
ChaUfdhry y. Chundet Nath Naug Chowdhry^ I. L. R. 8 C., 378 ; 10 C. L. R. 
207 J. 'Hie Privj^-*Council also regret the extension of this section and of 
sections loi fS) and 102 (S) to Hindu wills [see Rai Bishen Chand v. Asmaida 
ASfer I. L. R. 6 A., 560; L. R. ii 1 . A., 164; Srinivasa v. Dandayudapaniy 
t L. R. 12 M., 41 ij See sec. 99 (S) § 4 supra. 

It may be noted that all bequests to persons not in existence at the time 
of the testator’s death being void according to Hindu law, it is immaterial 
whether such bequests do or do not comprise the whole of the remaining 
^ interest of the testator in the thing bequeathed. See infrUy sec. 103 (S), § i. 
I'his sectuni corresponds to sec. 13 of the Transfer of Property Act, which runs 
asfdltcmr^ 

WhiSH^hOii^a transfer of property an interest therein is created for the benefit of a 
person not iit existence at the date of the transfer, subject to a prior interest created by the 
4ame transfer, the interest created for the benefit of such person shall not take effect, unless 
^gjjfatends to the whole of the remaining interest of the transferor in the property.’^ 

This section has been omitted in the Oudh Estates act. 

44. [101 (S)J . — No bequest is valid whereby the vesting 
agaist per- the thing bequeathed may be delayed 
petaitf. beyond the lifetime of one or more persons 

living at the testator’s decease, and the minority of some 
person who shall be in existence at the expiration of that 
period, and to whom, if he attains full age, the thing be- 
qu^thed is to belong. 

See sec. VI, ante. 


Illustrations. 

(n) A fund is bequeathed to A for his life, and after his death to B for his life; and 
after B’s death to such of the sons of B as shall first attain the age of 25. A and B survive 
the testator. Here the son of B who shall first attain the age of 25 may be a son born after 
the death of the testator ; such son may not attain 25 until more than 18 years have elapsed 
from the death of the longer liver of A and B ; and the vesting of the fund may thus be 
delayed beyond the life-time of A and S, and the minority of the sons of B. The bequest 
after B*s death is void. 

A fund is bequeathed to A for his life, and after his death to B for his life^ and 
after B’s death to such of B’s sons as shall first attain the age of 25. B dies in the li^tinie 
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t^tator, leaving one or morji^i'itiiigi. in this case t% 
the time ol the testator's decease, time when eitf 

fails within his own lifetime. The beqiiest is valid. 

^ fcj A fund is bequeathed *to A for his life, and alter his 4 Kh to B for his life, wiUi a 
direction that after B’s death it shath: )^ divided amongst such of B's children as shall 
attain the age of i8, but that if child of B shall attain tBht age, the fund shaH go to C. 
Here the time for the division, idl!|he fund must arrive at|;hej|^t at the expiration of i$ 
years from the death of B, a persop^Vidg at the testator's decf^S^^U ttthg^uests arp valid. 

fdj A fund is bequeathed to thistees for the benefit of'jti MWMBl ^ ^ 

direction that, if any of them marry under age, her share of^'^iyp piHB lhu settled so as to 
devolve after her death upon such of her children as 5 hal|^|m|^P^> age of i8. Any 
daughter of the testator to whom the direction applies must be f#ra|iptenOS^)yt his decease, 
and any portion of the fund which may eventually be settled al'ditected tiilust vest not later 
than 1 8 years from the death of the daughter whose share it was. All these provisions are 
valid. 


NOTES AND COMMENTARIES, 


§ I, Tke section. 

§ 2, Perpetuity. 

§ 8 . The rule according to English 
law. 

§ 4. Rule under this section. 

§ 5. Remoteness. 

^ 6 . Remoteness, — possible events to 
he considered in. 

§ 7. Lifetime of one or more per- 
sons.^' 

§ 8 . The gemral rule. 

§ 9 . ^^Estate--taii:\ 

§ 10. Where perpetuities alloivable, - 
§ 11. Gift to idol. 

§ 11a. Idol not in eodstence. 

§ 12. Gift to idol and gift to dharma 


§13. Certain specific charities, vali- 
dity of 

§ 14. Property partially subject to 
religious trust 

§ 15. Gift to idol and charge for its 
worship. 

§ 15a. Diversion ofdedicate4 property. 

§ 16. Construction of charitable be- 
quests. 

§ 17. Cy*prts doctrine. 

§ 18. Irrevocability of trusts for reli- 
gious or charitable purposes. 

§ 19. Superstitious uses. 

§ 20. Religious and charitable pur- 
poses under the “ Oudh Es- 
tates Act" 

§21. Suit h mfbrce religious or chari- 
table trusts created by will. 


Extent of the section. 

This section corresponds, to sec. I2 of the Oudh Estates Act which reproduces, in a con- 
densed rom, his and sec. 14 of the Transfer of Property Act). It is applicaUe to the Hindus, 
Jainas, &c , and to the Parsees. ;* 

§ 1. The section. — This section may be compared with section 14 (a), 
of the Transfer of Property Act, 1882, and section 1 2 (b) of the Oudh Estates 
Act of 1869. It has been held to bejnop^ative in cases of Hindu wills. See 
sections 99 (S) & 100 (S), supra. 

(a) Section 14 of the Transfer of Property Act enacts that *' no transfer of property can 

operate to create aul interest which is to take effect after the life-time of one or more persons 
living at the date ofisucb transfer, and the minority of some person who>^haU be tn existence 
at the expiration of dtat period, snd to whom, if he attains full age, the lAtere^, ci^eati^ is to 
belong, , / 

(b) Sectioii 12 of the Oudh Estate Act enacts that " no transfer or bequest under this 
Act shall be^v|iitd whereby the vesting of the thing transferred or bequeathed may be delayed 
beyond the life-time of oiie or more persons living at the decease of the franadeitw or tetdtoi: 
end tl^e minority ^ some person vi 4 io shall be lb 'existence at expiration; of > ^at pUrmi}, 
^nd ta whoiU, il he.attatns full age, the thing transferri^ br bequeathed is to belong." 
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saying is, — “ the law abhors a perpetuity as Nature 


By a “ perpetuity,” in its strict legal and technical sense, is meant a grant 
or other limitation whereby the vesting of a contingent estate or interest is, or 
may be, postponed for a longer period than the law permits.” 'lo prevent the 
inconveniences arising from excessive restraints upon alienation, the law has 
fixed a period within which every estate or interest, created by will or otherwise, 
and which is not, from the time of its creation, a vested interest, must necessarily 
- become a vested interest (3). The rule against perpetuities is, therefore, in its 
widest form, a rule which imposes a kind of restraint on the power of a testator 
(or donor), preventing him from postponing the vesting of 
Doetrlnt of remote- an interest beyond such fixed period, 'rhis rule is also 
ness* ' termed the doctrine of remoteness : and from this point of 

view a “ perpetuity” denotes “ an interest which will not 
vest till a remote period” (4). 

The object of the rule is to prevent the suspense, beyond a reasonable time, 
of the absolute ownership of property, and of the power of alienation which is an 
incident of such ownership (5) ; or in other words, “ to prevent the mischief of 
making property inalienable.” For, if an unlimited period were allowed for the 
creation of future . estates, “ the alienation of lands might be henceforward for 
ever prevented by tb^|j||iumerable future estates which the caprice or vanity of 
some owners would -prompt them to create (6) [see Yeap Cheah Neo v. Ong 
Chen^ Neo, (1875) L. R. 6, P. C. 381 ; Fatma Bibi v. Advocate General 6 f 
Bofnbay, I. L. R. 6 B., 42 ; Limji Nowroji Banaji v. Bapuji Ruttonji Limbu 
walla, 1 . L. R. ji B., 441]. The rule is based upon the public policy which 
favours free alienation. 

From the foregoing it will appear that a perpetuity may operate either by 
restraining the pofyfi^ of alienation, or by allowing the creation of remote future 
interests. 


§ 8. The rule accordlngr to English law.— The *<rule against 
perpetuities” under the English law may be summed up in these words : “A 
grant or other limitation of any estate or interest, to take effect in possession or 


(1) Steph. 552.^ 

(3) I Steph. 553, 553 ; 1 Sm. L. C. 444; * 2 SOi 4^h Edn. } 2i3-»i4, 6th Edn. 

(3) Edw. L, of Pro. 324. .... ... 

(4> Wharton. Art. *« Perpetuity” ; T. L. Lcct, 1898. 25. According to Mr. Jarman 
this 18 the modem rule against perpetuities, and. ‘‘ it was not until 1833 that tbe terms of the 
tale were di^tely settled, and even at the present day the precise limits of its scope and 
applieadon ase a matter df dpubt. jarm 296, 6th Edn. 

(5) Marsden.2. (8) See Wms. R. P. 3J9. ' 
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enjoyment at a futyre time/ and which is not, &om the time of ita o^eation a 
vested estate or interest, will be void ab imiioj ifj at the time, wbet^ the limitation 
takes effect, there is a possibility that the estate or interest limit^^ill vest 
within the period of a life or lives then in being, or within a fui^er^jj^od of 
twenty-one years thereafter” (i). Or, to put the same thing in anoth^ forhi— “ A 
limitation by way of executoiy devise is void as too remote, if it is not to take 
effect until after the determination of one or more lives in being and upon 
the expiration of twenty>one years afterwards, as a term in , gross and without 
reference to the infancy of any person who is to take tinder such limitation 
or of any other person, allowance for gestation being made only in those cases 
where it actually exists” (2). Thus a gift to the first son of A, who shall 
attain the age of 24 years, A not then having a son of that age, will be void, 
because it is uncertain whether any son of A, will attain that age within 
21 years, after A’s death. But if the gift be to such son of A as shall attain 
the age of 21 years, it will be valid, since in this case, the estate vests at 
the latest on the expiration of A’s life and 2 t years thereafter, that is, within 
the period fixed by the rule and not beyond it. The rule may also be stated 
thus : “ No interest subj^t to a condition precedent is good unless the condition 
must be fulfilled, if at all, within 2 1 years, and a fraction after some life in being 
at the creation of the interest” (3). For the purpose of this rule, a person en- 
ventre sa mere is considered as a life in being. Accordingly, the usual period of 
gestation is to be added to the period allowed by the above rule, provided 
gestation actually exists (4). If, for instance, the gift be to the first son of A 
who shall attain 21 years, and if A survive the. testator and die leaving a wife 
enceinte^ as such child would not acquire a vested interest until bis majority, 
the vesting would be postponed until the period of 21 years beyond a life in 
being (the life of A.) and a fraction of a year, — the period of gestation (5). 

As to the commencement of the period allowed by the rule it has been 
established that, such period commences at the time when the limitation of 
the estate comes into force ; that is, the date of the instrument where the gift 
is inter vivos, and that of the testator’s death where it is by will [see Ibbetson 
V. Ibbetson, 10 Sim. 575] (6). 

§ 4. The rule according: to this section.i^The rule under this 
section is somewhat different. The lifetime of one or more persons living at 
the testator’s decease for which the vesting might be postponed, is the same 
under both the English and the Indian law ; but the period beyond that time 
for which such vesting may also be delayed, is not the same* Under the 
former, such period is an absolute term of 21 years ; under this section it is 
only the ** minority of some person who shall be in existence, &c.” Thus a 
Hindu may (if this section is to be followed) tie up his property by testamentary, 
disposition for one or more lives in existence at the time of his death, /Zvx the 
“ minority of some person who shall be &c.” (See the section)* Any bequest 
purporting to tie up an estate beyond this period, or which is the same thing, 
a gift which is not to take effect till after that period, is, therefore, void for 
being too remote. 

(I) I Steph. 553 ; Edw. L. of Pro. 325 ; Wms. R. P. 52, 53, 320, 322 ; 1 Jar^- ^$ 2 , 4th 
Edn. { Marsden. Chap. I. (2) Theob. 519, 5th Edn. ; Haynes*' L« C. 201 • 

(3) Beglow 96. 

(4) I Jarm. 252, 233, 4th Edn. } ^15, sth Edn. ; Hend. 215 ? I'eame. 430; Edw. L, of 

Pro. 327 j Bigelow. 96. . . 

(5) As to tjbe oriran and growth of this rule in England, see the excellent treatise on the 

” Law of Ferpetoities Si India*"(T. L. Lect. 1898). pp. 20-49. ^ 

(6) « larm^ 234 . 4 ^ Fdn.i 3i6, 5th Edn. ; Edw. L. of Pro. 32a 
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^ The rule 1$ applicable to immoveable as well ^as to moveable property 
ICowas/i Nmroji Pack KHamwalla v. Rustoniji Dossabhoy Setna^ L L, R., 20 

B. 5fi|. illustrations. 

it ^ay be noted that, as seen above, the rule against perpetuities is not 
applicable to vested interests, for, when an interest has once vested, it cannot 
be bad for remoteness [see In re Turney^ Turney v. Turney^ (1899), * Ch. 739]. 

§ 5. Remoteness. — it has been seen, that under English law there is a 
fixed period of time within which a disposition of property is required to take 
effect, in order that it may be valid. In other words, the vesting of property 
cannot be postponed beyond a certain fixed period (i); so that, any bequest 
which purports to create an interest in property which would vest at a time 
beyond such period, is void. The term ‘remoteness’ is used in reference to 
this period. 

The analogous rule under Hindu law is to the effect that, no one who 
is not in existence at the time of the testator’s death, is capable of taking a 
gift ; so that, a person to be born after the testator’s death, is an object too 
remote, that iS) an object to whom the testator cannot lawfully make a bequest. 
Thus a gift" for the benefit of unborn persons, and a gift to a class which might 
include persons not in existence at the testator’s death, are void for being too 
remote [see Soudatniney Dasseev. Joges Chandra I)u/f, (1877)!. L. R., 2 C, 
262 5 Xherodemoney Dossee v. Doorganumey Dossee, (1878) I. L. R., 4 C. 455 ; 3 

C. L. R., 315 ; 2 C. L. R. 112 ; fair am Narronji v. Kuverbai^ (1885) I. L. R., 
9 B, 491]. See sea 1 02 (S) infra. 

Mr. Phillips and Mr. Justice Trevelyan seem to be of opinion that the 
Hindu rule as to the incapacity of unborn persons to take a gift is not designed 
to prevent remoteness or uncertainty (2). The identity of the above two rules is, 
therefore, still a disputed point, the Privy Council having not yet affirmed it. 
See next para. 

A testator directed that, whatever company’s papers, &c., may be “ formed 
into a family fund in the Government trust fund, my great-grand-sons shall, 
when they attain majority, receive the whole to their satisfaction, and they 
will divide and take the same in accordance with the Hindu law and he 
then declared,— “ God forbid it, but should I. have no great-grand-sons in the 
male line, then my daughter’s sons when they come of age shall take the said 
property from the trust fund, and divide it according to the Hindu shastras in 
vogue.” At the time of his death the testator left living, one son’s son, three 
sons, and a daughter and her son, but no great-grand-son. It was held, that 
the gift to the gpi^t-grand-sons was void for remoteness. In delivering the ju^- 
ment of the Courts Mr.' Justice Phear, said : “ at the time when the testator died 
the event of a great-grand-son of the testator attaining majority had riot happened 
and it was a contingency, which either might or might not happen at all, or might 
happen at a period greatly more remote than the period within which a gift must 
certainly take effect in order to be valid in law” \Broja Nath Dey Sirkar v. 
Anandamcyi DasU (1871) 8 B. L. R, O. C. 208]. In Braniamoyi Dasi v. Joges 
Chandra Dutt [(1871) 8 B, L. R. A. C. 400], the testator made a gift over in these 
terms : “ But if any or either of my said four sons shall die without leaving any 
male issue, or, if he or they shall die leaving such male issue, and the whole of 


' (1) to postponement of vesting, see secs. 106 (S) and 107 (S), posU 
(2) Phills. & Trev. 
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such isshe shall afterwords die under fhe age of ait |^s 
in such case the share or shares Of jx^ said sons so |p|j| 
belong to the survivors of my said sohs * * * " 
male issue absolutely after their di^tlL’’ It was held t&atT 
because the event on which it was ^ take effect might 

Mr, Justice Norman, observed : ^ It is clear that the event on whidbi^^is gift over 
is to take effect may be very remote. A son might be bom to one of the testator’s 
sons 40 years after the death of the testator. The death of such a sem’s son^ at 
the age of 20 years, might constitute the event upon which, according, to the 
terms of the bequest, the property would go over to the surviving children of the 
testator for their lives or their issue absolutely. During all that time> 
the duration of a life in being at the time of the death of the testator atid a 
period which may extend to 20 years and 1 1 months afterwards, it would be 
utterly uncertain who would be the person to take on the happening of the 
event.” [See £a/tf Mohun Singh Roy v. Chukkun Lai Roy, I. L, R. 24 C. 834 ; 
L. R. 24 J. A. 76]. 


Thus a gift over upon an Indefinite failure of issue is void [Lalit Mofiun 
Singh Roy v. Chukkun Lai Roy, supra ; Soorjetmony Dassee v. Deno Bundoo 
Mullick, 9 Moo. I. A. 123 ; 6 Moo. I. A. 526 ; 14 B. L. R. 159 ,* 4 W, R. 

P. C. 114]- 

§ 6. Remoteness, possible events to be considered 

deciding questions of remoteness it is an invariable rule of the Englisb^^uriP 
that the validity of a gift is to be tried by possible and not by actual fCVents. 
That is, the question is not whether the limitation is good in the events which 
have happened, but whether it was good in its creation. The fact, therefore, that 
a gift might include objects too remote or incapable of profiting directly by the 
testator’s bounty, is held to be fatal to its validity [Jee v. AuHey, 1 Cox. 324 ; 
Dungannon v. Smith, 12 Cl. F. 546 ; see also In re Rolferts, Repington v. Roberts, 
50 L. J. Ch. 265] (i). Thus, if the gift be to the first son' of A who should take 
a degree at a university, or marry, or do any other act, the performance of which 
is not necessarily confined to the minority of the donee, the ^.yriH ; be voidj 
although the act should eventually be done within the prQ!K^pi^;,< period. The 

E 'nt is, whether the gift is to necesscyrily^est within the allowed by law 

e Jee v, Audley, supra]. So the fact that a woman is passed the age of child- 
iring is not to be taken into consideration, for the chance of such a woman 
bearing children is a possible ^vedtifSf^the purpose of determining whether a gift 
is void for remoteness l/ee vJ Au^k^^ supra ; see In re Scyet^s Trusts, L. R, 6 
^5; 3*9 f Dawson, 39 Ch. D. 155 ; In ^ WS^ing; Mitchell v. L^ (1^8) 
2 Ch. 567] (2). The same rule, it seems, woSW^ipply ^ physical 

incapacity (3). 

This rule has been held to apply to cases of Hin# ' 

Dassee v. /oges Chandra Dutt [I. L. R, 2 C, 262 J Pondfex, 
The rale applied to J., ftfter stating the rule as above laid down, ekpTes^ 
Ws^n willB, himimlf in these terms : ** It seems to me tlifcd the r^le 

, is in a special manner, ai^licable to and ntkiessaiy , 'for 
the Hindu law of devise ; for I take it to be a fundamental principle ^of that buM 
that the persons who aTe to take a testator’s estate mmt be certain and known 



po-93. 


I tarm^ 272, 4th £dn.; 236, 241, Sth Edn. | Theob. 521, Sth Bdti. *, Head. 215. 

1 Jaritt. k72.73, 4tk Edn. } Theob. 321, 5th Edn. ; Hend. 

MayneH.L. }379,F. n. (iKdthEdn.; Lawof Perp. In IndA (T. L.^ 3 tect. 1898) 

.'S, ' 
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tiiifie of his death, w|ii^ Would not be the case if hhpacity to take depend- 
ed on the whe^eir other persons should not come into existence” 

MolUfU^ Da^see^ 6 C W. N. 267 ; I. Li. R. 

Bisides, the rule is not a rule pf the strict English > Common law, 
bht It t$; a rule which was established as founded on reason and convenience.” 
iSee X0mi^ifiipe Ackapyce V. Kisto Saondery Debia^ 20 W. R. 472, where Sir 
Richard Couch, C. J., held the same view]. ' In Ramgattee Acharjee’s case 
Qufra)^ a testator gave bis widow permission to adopt a son and made provision 
for su^ son entering into possession after her death, giving direction, that if the 
adopted son died unmarried the estate should pass to his nearest sapinda gnyati. 
It was held that the gift was void because the nearest sapinda was a person who 
might not be insistence at the death of the testator, (a) 

§ 7. Lifetime of one or more persons/’— The lives which are the 
measures of the period allowed by the section are not limited to those of per- 
sons taking benefits under the will, but may be taken arbitrarily ; and there is 
ho limit to their number [Cadeli v. Palmer^ i Cl. F. 372] (i). 

Again, it is not necessary that the 21 years (under the English law) should 
be invariably preceded by “ the lifetime of one or more persons,” for the 
purpose of constituting remoteness : and where no lives are taken as part of 
. period^ the other part, that is, the 21 years cannot be exceeded. Accord- 
'.■ lj| ply,. it hAs been held that a gift to unborn persons cannot be validly post- 
‘^ied|frf a gross term exceeding ai years, although not preceded by a life 
Halford^ 4 Russ. 403 j (2). 


(a) If it is a fact, as it seems to be, that Ramgatee Acharjee's case followed the principle 
laid down in L 8 ak 0 v« RMmoti (2 Mer. 363), it may be argued that it proceeded on a wrong 
principle, beoause, Bhagabati Barmanya v. Kali Charan Singh (I L. R. 32 C., 992) authorU 
tatively declares that Leake v. Robinson (supra) does not apply to cases of Hindu Wills. 

The same view seems to follow from Bissesnoar Sen v. Bhagabati Sen (3 Cal. L. J. 606). 
In that case, the testator provided, that the senior in age among his lineal descendants 
and heirs, was tq^^take charge ^sskeMt of the trust property dedicated to the worshio of an 
idol, after due adluioi^ation of his <^te by the executors ; and it was contendea that, 
following the dqqtrine , of {[possible and not actual events as laid down in Taj^ore v. Tagore, 
the gift was bad as senior in age among theiliieaf descendants might not be in existence at 
the death of the testator. It was held that, that doctrine did not apply, and the appointment 
of ekebait from among the lineal descendants was valid. This view is supported by Bkabatarini 
Debya y. Petsry ball Sanyal (I. L. R. 24 C.,646) w^ere their Lordships [Banerjee (now Sir 
Gooroodas Banerjee) and Rampini JJ.] refused lo apply the doctrine to the case (at pp. 
639-660). In Ranganadka Mudaliar v. Baghirathi AmmdU (I. L. R. 29 M., 412), the Madras 
High Court alsb purpoi^o hold the same view (following Bhagabati Barmanya v. Kali 
Charan they;k are of opinion that the doctrine is applicable to 

dispositions:%iiw 1 ili^e^ x j of the Transfer of Property Act (IV of 1882) which do 

aot apply any rule of Hindu Law as held therein. 

But the domhe of possible event has been applied by the Bombay High Court in the 
very recent; caSe of Kashinath Shdmji v. Chimnaji Sadashiv ( 1 . L. R. 30 Bom., 477 ; 8 Bom. 
L K.„2d8). , In that cases one of the clauses of the will was — ** As to my other property e e • a 
I give the same to my younger son, M, for his life • • a and I give the property after Iris 
dea^ to his son or to his sons in equal shares should there be any.” The testator then 
deblared thaHf M should leave no son, his wife should adopt a son, and his Mukhtears shall 
^ve the said property to him on his attaining the age of 21 years.'’ Some years after the 
death of the testator M died without leaving any issue. His wife, P, however adopted R as 
his son. In a suit for the construction of the will, it was argued on tehalf of R that the pft 
to him was good as an executory bequest though his interest did not come into existence 


(1) W^rsden 32 ^ Law of Per p. 93-95. 

(2) Mmrsden. 34 ; i Jarm. 253, 4th Bdn. ; 216, 5th Edn. 
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§ 8* The generiEl rale. — ^The general rule is, that all gifts, by will or 
otherwise, which purport t^ appropriate property to 
Pemtisity as ordl- ^ certain 4)urpose in perpetuity, or tends pibj^y 

naruy understood. inalienable, are void as contrary to public policy^ tint^'ss 
the purpose be a charitable one, thd^ is, fbr objects which 
are in some way useful or beneficial to the public. ^ And altmugh therd 
is no express rule of Hindu law imposing any such restriction uj^n the 
operation of a gift by will (or deed), it must be considered as settled, 
timt perpetuity being contrary to the scope and intention of Hindu law, as a 
rule of public policy, this rule is as much applicable to transactions among 
Hindus as it is among Englishmen. [See Kumara Asima Krishna Deb v. 
Kumara Kumara Krishna Deb, 2 B. L. R. O. C. ii ; Krishnaramani Dasi v. 
Ananda Krishna Bose, 4 B. L. R., O. C. 231 ; Tagore v. Tagore, 9 B. L. R., 
377 > 18 W. R., 359 ; Promotho Dassee v. Radhika Persaud Dutt, 14 B. L. R. 

0. C, 175 ; Colgan v. Administrator General, Madras, I. L. R,, 15 M., 424]. 

Thus where a testator attempted to create a trust for the accumulation for 99 
years of the surplus income of the estate of the testator in the purchase of 
zemindaries &c., from time to time, and empowered his trustees to continue 
such trust after the expiration of the said 99 years, but no disposition was 
made of the beneficial interest in the zemindaries so to be purchased, it was 
held that the trust was void [Kumara Asima Krishna Deb v. Kumara Kumwa 
Krishna Deb, supra ; Krishnaramani Dasi v. Ananda Krishna Bose supra ; 
Promotho Dassee Radhika Persaud Dutt, supra; Kamini Debi y. ^Asutoskd 
Mukerjee, 1 . R., 16 C. 103 ; L. R. 15 I. A. 159]. So where the testatoiiJi«||g^^ 

ed that his estate should remain in tact, providing for religious services to 
kept up by his family from the profits of the estate, his will being that “ hfe" 
heirs, sons, sons’ sons, great-grandsons, and so on in succession should be 
entitled to enjoy such prpfits,” it was held that the gift was void. Here the 
testator’s object was, in the words of Sir Richard Couch, “ to create a perpe- 
tuity as regards the estate, and to limit, for an indefinite period, the enjoyment 
of the profits of it, which would not be allowed by Hindu law” [Shookmoy 
Chandra Dass v. Monohari Dassi, I. L. R^ f i C., 684 ; 7 C., 269 ; L. R, 12 

1. A., 103 ; 8 C. L. R, 473. Comp, Lalitmotiun Singh Roy v. Ckukkun Dmf- 
Roy, I. L. R. 24 C., 834 ; 20 C., 90^; L. R. 24 I. A. 76 ; 1 C. W. N. 387 5 
and Anandrao Vinayak v. Administrator General of Bombay, I. L. R. 20 B., 
450]. On the same ground, a bequest of ten rupees per month will be void if 
the testator should direct, “ in this, manner continue to pay in the legatee’s name 
so long as he shall be alive ; after his death continue to pay the same to his 
descendants from generation to gener&tion” [A^rumugam Mudali v. Ammi Ammal, 

1 M. H. C, R. 400]. " . ' 

y, ' . if / 

Similarly, where a testator devised certain lands upon trust to apply the 
rents and profits thereof in the celebration of certain poojahs and periodical 

i 

immediately on the determination of the prior life interest of M. Mr. Justice Scott held the 
gift to be void under this section, and in the course of his judgment said : ** 1 consider the < 
bequest in favour of a son of M who might be adopted at any time after M*s death by a widow 
who might not have been living at the testator’s decease, is void under section 101 of the 
Indian Succession Act. 1 should be prepared to hold on the authority of Ring v. Isaacson (1 
Sm. and G. 371) that the interest of the adopted son would vest iii him as a son on adoption 
notwtbstanding Ibe pr0visi<Mi that the property should be given to him by the executors on 
his attaining ar^fBkrSr hut it is clear that if we regard possibilities the vesting might be 
delayed beyond the period allowed by section loi and it is no answer to say that the son 
adopted was in fact living 0 c the death of the testator.” 




Aft, 


^hal^oors and othar religious aiid 'in the^tiifim- 

tn of bis five j^uo^er sons, their wives, ^lis, and* 

d^scendei^s undl marriage ; it was held thatthig 

were only tru^a .for, th^ 
iif^ ^ charity y the object of the 

teBUtjjQV tbe^^il^ showed to estabd^. Jf permanent endowment: for 

bia deso^i^^ts [Cha^^hemafuy JDasee v..Mf 0 u MuJUch, 5 C. L. R. 49^. 
Coto^ \i^^^hvarhanath Bysack v. Burroda PeWad Bysacky L L. 4 C., 445 ; 

Kdmm Dcbi v. Asutosh Mookerjee^ I. I4. R. 16 C, 105}, But a mere 
recital showing timt the testator contemplated to create a perpetuity;' is 
not suil^Gient to invalidate the subsequent trusts if they aref lawhilly valid. 
-Thus where a jj^fital to the effect “I am desirous of so disposing of my 
estate, both moveable and immoveable, as to ensure a perpetual income for 
the worship of the said . family deities, and the maintenance of my heirs,’* 
was followed by devises and bequests upon trusts some of which were 
valid, such as trust for repair of houses, &c., together with directions as to 
funeral and sradh expenses, &c., it was held, that the recital did not invalidate 
the subsequent trusts and gifts which were good according to law \Kally Prasano 
Mittcr V. Gopetnath.Kury 7 C L. R. 241]. 

On the same principle, an agreement beween coparceners never to divide 
ceirtSlin' property is invalid according to Hindu law as tending to create a per- 
pdtftiliy ^^^ftamlinga Khdndpuri v. Virupakshi Khanapuriy I. L. R. 7 B., 538 ; 

Mittcr v. Harish Chandra Mi/icr, cited in Sir F. Macnaghten’s 
Hindu law, p. 323 ; see Pajender Dntt v. Shamchand Miiitry 
6 Ci, io 6 V " Sp a direction by the testator that lands devised by him 
shall be leased ' for ever at an under-value to a designated person [Att-(^neral 
V. Gftenhilly 33 Beav; 193], and a direction not to raise the rent of lands de- 
vised lAPygl V, Catkan^lf Hally Jac. 3S1, noticed byv Norman J. in 
AHma Krishna Deb v. Kumara Kumara Krishna Deby 2 B. L. R O. C. ii], 
are void (i). 

^ In Ramemar Prasad l^achmi Prasad Sifigh [I. L. R. 31 C., 111 ; 

7^« W. N» 688|^ the testator, i^erned by the Mitakshara School of 

Hmdu law, made a will (or deed of s^6ment) with the object of Jteeping his 
selfa^uired property in tact in perpetuity from generatiori to generatbn. He 
directed the creation of a ^ddi for the carrjfing out of that object, and after 
assigning some specifie properties for the mgmjtenance of his younger son, 
Sheoadhin, declcured that the rest of his propehy should be inalienably attached 
to his g^ddi reasut^ he being the first incumbent of the gud^^ and that after bis 
death Prasad, shclld be installed thereon, an^. 

man^e were to descend after the death of Lachroi Prasad 

to bis eldesfeti^jmdiiifte^ the death of such eldest son to the eldest son of the 
said eldest son, bM so on, by order of lineal primpgenituns. The testator 
further declarea that the guddinashin for the time being should be the solh 
manager and administrator of the smd estate, and the junior members of the 
family were to be maintained by him out of the same. It was held, that Ibo 
eldest son holding the said estate was not a mere trustee for his family, but that 
the will conveyed an estate of inheritance to the testator’s eldest son in spite 
of the clauses relating to the perpetuation and inalienability of the said ^^tate 
\^t^kmoy Chandra Doss v. Manohari Dasiy I. L. R, x i C, 684, 4 istinguish€^]« 


(t) See Theob. 402, 

4* .ji’., : 
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§ 9. “ Estate^ttail/’ — ‘ Estate ' an estate to a ih 

hgifs of his body. It is derived from Stiai\||cr" 39 e donis confiH^libus ,(i| ;,^w. 
I. c. 1,— -popularly known as Statute of ViTestminister 2), and^Js such! as if 
left to itself, descend on the d^th of the first owner, to* all his lineal desceudf^ 
only,— children, grand-children, &c., so long as his |^erity . endures^ m a 
ippgular order and course of descent from one to anot]b||^ (i). Tp, create an 
estate-tail is, therefore, to tie up property for an indeftrule period by |Mrescribing 
the course in which it should devolve. A tenant in-tail, that is, the owpar of an 
estate-tail, cannot accordingly, alienate it at his pleasure by deed or will (2), and 
subject it to a course of descent other than what its creation involves, except 
under certain Acts (3) of Parliament recently passed, which allows estate-tail to 
be barred (4). In India, therefore, where there are no such Acts, an estate-tail 
cannot be created, for that would amount to an infringement of the rule against 
perpetuity, which this section provides. “ If estates-tail * * can be created, 
there are no means by which the entails can be barred ; and thus perpetuities 
might be created and tlie free sale and disposition of property prevented unless 
the Legislature should interfere to remedy so great a political evil” [Tagore v. 
Tagore^ 9 B. L. R. 377 ; see Shookmoy Chandra Das v. Monohari Dassiy I. 
L. R. 7 C., 269 ; II C., 684 ; L. R. 12 I. A. 103 ; 8 C. L. R. 473 ; Tarakeswar 
Roy v. Shashi Shikhurreswar Roy^ I. L. R. 9 C, 952 ; L. R. 10 I. A. 51 ; 13 
C. L. R. 62 ; Lain Mohiin Singh Roy v. Chukkun Lai Roy^ I. L. R. 24 C, 834 ; 
20 C. 906; L. R. 24 I. A. 76 ; T C. W. N. 387]. 

Estates tail cannot be created by the Hindus on another ground, — because such 
estates are unknown to Hindu law, being inconsistent with its general principles. 
So it has been held that a Hindu will cannot institute a course of succession 
unknown to the Hindu law ; so that an estate of inheritance cannot be so 
Ct^ated under that law, as to take effect as successive life estates. Or w|iich 
is the same thing, an estate of inheritance cannot be made to operate a 
perpetual series of life estates, each suqceeding owner deriving his title not 
through his predecessor in title, as son throi|p|^ bis father, but independently^^ as 
the holder of a life estate after the determita^p of the prior estate for lif^^). 
Thus any provision for perpetual deseeut or flppstraining aiWfiatiQn is void (5^); 

§ 10. Where perpetuities allowable. —As it has already appeared 
(6), the rule against perpetuities is subject to an exception in favor of gifts for 


(a) An .estate of inheritance a^jo^rding to Hindu law descends from father to son in its 
entirety, not by reason of the. fathli^rs' estate coming to an end, but because of its in- 

u,. i. 



donees for life, is virtaally to hold that he can create an eOtat^V^il. , 8,ut is opposed to 

the general principles of Hindu Law of Inheritance [Tagore v. Tagoret Kristaramani 

V. Norendra Krishna Bahadur^ I. L. R. 16 C., 383 ; L. R. 16 I. A 29 ; Gnanasambanda 
* fra Sannadhi v. Vein Pandaram^ I. L. R. 23 M., 271 ; L. R. 27 I. A. 69 ; 4 C. W. N- 
But See Trimhdk Bffysa v. Narayan Bawa, I. L. R. 7 B., 1888. 

The rule in Tagore v. fiegore (supra) applying to hereditary office as well as to immove- 
aoie property [GnanasanfhtfMk Bandar a Sannadhi v. Vein Bandar am^ supra\ no estate-tall 
can be created by a Hindu ‘with respect to any such office. 

|i) Wms. R. P. 36. 
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purposes useful ancj jbeihdicial to the public, which in^ wide sense are called 
“chwitable uses” (i).' As regards charitable purpose, the general principle is 
that such purpose must be one for the benefit of J:he public, or a section of the 
public, and not for the, private benefit of thie donor or his family or of certain 
individuals (?) [see Fatma Bibi v. Advocate General of Bombay^ I. L. R. 6 B. 
42; Limji Nowroji Banaji v. Bapuji Rutfonji Lmbunvdih^ I. L. R. ii B., 441^ ; 
Colgan Vy Administrator General of Madras^ I, L. R, 15 M., 424 ; In re Grace 
Phoebe 6 C. W. N. ccxv]. — ‘Charity* is a general public use \ Jones v, 

Williams^ Amb. 651] (3) ; and the word “charitable,” in the will of a Hindu, 
written in English, has been held by the Bombay High Court to be a technical 
term, and one which “ must have its technical meaning under the Statute of 
EliiSibeth (4)” [IffHversiiy of Bombay v. Municipal Commissioners of Bombay ^ 1 . 
L. R. 16 B., 217, 226]. So the words “charitable purposes” have acquired a 
technical meaning in the Presidency of Bombay. {Ibid). See sufra^ sec. 76 (S) 
§§ 7 and 8, pp. 256-257. 

‘Charity^ has not been defined in the Indian Succession Act ; and section 
105 of that Act, which makes special provision for charitable and religious 
bequests, has - not been extended to the Hindus. But section 17 of the 
Transfer of Property Act (a) (Act IV of 1882) which is applicable to all alike — 
to Hindus as well as to Mussulmans and others — renders valid all transfers of 
property in perpetuity “for the benefit of the public in the advancement of 
religion, knowledge, commerce, health, safety or any other object beneficial to 
mankind.” Regard being had, therefore, to the illustrations appended to that 
section, these purposes may be held to constitute charitable and religious purposes 
for which Hindus may create perpetuities by testamentary dispositions (b). 
See section i, Indian Tru.sts Act (Act II of 1882). See also supra^ sec. 76 (SX 
p. 356- 

Generally speaking, it may be l^i^ down as settled, that among Hindus, 
property both moveable and immbveable may be dedicated in perpetuity to 
cluliritable and religious purposes by testamentary instruments [See Ramfotm 
MuHickv. Ramgopat MuUick^ 1 Knapp. 245 ; Sonatun By sack Juggut Soonderce 
DasseCy 8 Moo. I, A. 66 ; Kumara Asima Krishna Deb v. Kumara Kumara 
Krishna Deby 2 B. L. R. O. C. 1 1 ; Haji Abdul Rahim v. Haji Hamid Moosoy 
5 Bom. L. R. 10 1 o]; and as such purposes are what conduce to the benefit of 
the public, or a section of it, it seems to follow that there cannot be any restric- 
tion as to the locality or community for whose benefit such disposition may be 


(a) Section 17, enacts that the restrictions in sections 14, 15 and 16 shall not <^pply 
property transferred for the benefit of the public in the advancment of religion, khowlegde, 
commerce, health, ^fety or any other object beneficial to mankind. 

(by A distinction is made in certain Acts in this country, between charitable and religijpS 
purposes (see sec. p2, of Act X 1908, Code of Civil Procedure, with the corresponding 
539 of the Codes of 1877 and 1882) ; but there is no such distinction in England where caari^ 
table purposes are treated as including religious purposes. It ei^ms, Hindu law also recoup 
nises such a distinction (5). In Gordhan Das v. Chuni Lai [(19^.) JO A., lit t 5 A. L. J. 

Sir John Stanley C. }. has drawn a distinction between dkarma wdh punya [see supruy sec. 76 

— ■ — - ■ — ' 


(1) Marsden. 295. 

(2) See 1 Jarm 208-1 1, 4th Edn. ; i66*x69, 5th Edn. : Edw. L- of Pro. 

(3) 1 Jarm. 208, 4th Edn. ; 166, 5th Edn. (4) 43 Elizabeth, (c. 4. 
(5) l«aw of Rel^^tous Endowments by Ganapati Iyer, p. cxl. 


‘ [ittteweEW' 

^<fe.'; Thus, gite to Charity ^^l m^oiiei^tfeountrjr'ti^^^ valtiHy > >5^111^ 
tf Hindu [see V. 105; i I^ills. f85j |t)i-V ; ' ^ 

I 11. Clift to i|ltot(^^^ exception noted above 
giftia for charitabte aii#|^gi^ ||u;4^ses which are of^' pullicu uaituri^^ 
fn Englfind-anidlii are certain disp^tion5'''||;|9rc^^ 

perpetuity whiph are n^l^|p^e$|by English law but are 
law. These are ]g^t$ to idols a^ bther religious objects wntra .ba^^&N^iyed 
the sanction of the Courts on account of the fact that the 
Hipdust which was preserved to them by the Charters of the E m lf.vOurt and 
Cbe J^ogulations, is , intimately connected with their religioim|l^ Colgany, 
Ai^mnisirator General^ Madras^ I. L. R. 15 M., 424]. NerlUr the English 
pl^hich forbids bequests to superstitious uses, nor the rule which prohmits 
the creation of perpetuities, is applicable to gifts to idols in thif coutry/' 
[Mathusami Ayyar, J., in Alami v. Komu^ App. Nos. 80 and 105 of 1&86, ^cited 
in Colgan v. Administrator GenL of Madras^ supra at 446]. “ It being assumed 

to be It princiole of Hindu law that a gift can be made to an idol, whidi is a 
^put mortuum and incapable of alienating, that principle cannot be broken in 
upon by engrafting upon it the English law of perpetuities” ll^umara Asima 
Krishna Dei v. Kumara Kumar a Krishna Deb^ 2 B. L. R. O.C. \*]^ptr Markby 
j ; see also Tagore v. Tagore^ 9 B. L. R. 377 ; Krishnaramoni Dasi v. Ananda 
Krishna Bose, 4 B. L. R. O. C. 231 ; Rajender Dutt v. Shatn Chand ^ MUter^ 
I. L. R, 6 C., 106 ; Bhuggobutty Prosonno Sen v. Gooroo Prosotmo L £^,R. 
S5 C», 112]. But if the dedication to any idol or for any religious piK^^ 
i^oumble and not real, the rule against perpetuities imnnot 


'\fjmjmtho Dassee v.* Radhika Pevsaud Dutt^ 14 B. Lk R. 174; 

V. Motiial MuUick, 5 C. L. R. 496 j Robert Watson O, v:l Rm . 
Chand Dutt, I. L. R. 18 C, 10 ; L. R, 17 I. A. no, 116, 117 ; ^ 

Debia v. Luchmee Koonwaree, 15 B. L. R. 176 (n) ; 20 W. R. 95 ; ' 

Mukefjee v. Ranpt Singh, I. L. R. 27 249-50 y Surendr,a IfesmtfTjtgy 

s,, Ihorga Sandari Dassee, L L, *9 A. io8 ; 

Suniar Majumdar v, Basanta 9 C. W, N. 154], - 

In PrbjiiUa Chandra- Mullick^i Jogendra Nath Sreemanyfg C. W. 

I'Cal L. J: 6osl it has been held that trusts in perpetuity may be created fcM^e 
daily Worships family Thakurs.as well as for periodical Dur^ Pujah, Laksimi 
Pujah, &c., arid for performatice of other religious rites and ceremonies sudi 

Althouck is ftere may be a distinction between the two, in practice, 

whtpe thereli ciiar% according to Hindu law, unless such charity is for 

‘■faj pift firti! 'A* wsp to a blind man is charity as well as dharma. It is not 

^j^Ssibte to s^par^ me other. 

(a) An idfdjis ^a proprietor who never dies, but .** labouring under^byslcal disabilities 
wh^ lendair It ifl^KSpy that his interests should bb Iddked in pax^i^ (a) Tbps 
an^6! ts a juddl^^erson capable of holding property ; but is on]/;:jn an ideal w 6 me 
that tarn bb ^ besong to an tdo}iPras$nino Kumari JMytt' V* Golah Chand 

ta B. tv R. 4SO; t. R. 3 I. A. I145 ; Jagadindra Nath Re^ Igenmida Kumari 
Bdn, t. ft, 31 t' A. 203; 6dom. L. R. 765; i A. L J. 585 ; I. L. R, 3aC.,^ib97 8 C. W. N. 

tormkekar v. Lakhmiram Gomndram, I. L. R. ta 8.,' 247, ,883-65]. 

One idol cannot t^refllaced hy another, because the deity resides in the ciw'^ecrat^ Idol 
and not in ai^ substitalad image ^Dmrga Praaad Dass v. Skeo Pfo$ad Pandahf: 7 C. L ' R., 

As to gRts to an Idol not ip existence, .see infra, f iia. See also (S). ^ 






^icnoif loi g.^ tHM HiirDv 

M annual Siadb aod^iao forth, if^thougb tb^ is no expret^ gift <t<> any spodfiod 
idol, or some the idols are not in existence at the tithe of the testator’s death. 

#4 * 

A testator, after providing for certalia. legacies dedicated “ all his other 
estates*^ lO his ancestral deity, Sa/agra0 JSHof then made provisions 
appara^ inconsistent with an absolute dedi<;^i^tttO the idol, wi., provision 
for tbsMilintenance of his wife and other relatiottt, pr'ovisioo for the marriage of 
his diuji|;hters, their residence and maintenance, &c., and finally declared that 
the estate would remain vested in the family idol and that no one should heir 
thereto, nor 'sany should have any right to dispose of any property for his own 
debt. In a iSoit for the construction of the will, it l^eing contended that the 
disposition in ftfVOur of the idol did not constitute an absolnte gift but 
merely a charge for religious purjjoses, it was held, that there was an aoSblutp 
gift of the entire estate to the idol [Snmdas/i FJass v. MonntohiHi Dasiy 3 Cal. 
I-i. J. 224 ; Akhil Chandra Sen v. Rebati Raman Majumdar (1911) i4 C, I-*- J* 
618]. 

|W ^ 

§ 1 la. Gift to idol not in existence.— it was held in several (^SCS 
diat a HindU'deity was a juridical person for all purposes and stood on precisely 
the same footing as an ordinary sentient being ; and that, accordingly, a gift to 
such a deity represented by Hindu idol, was void where that idol was to be 
established and consecrated after the testator’s death. [See sec. 99 (S), supra ; 
Uj^nira Lali Baral\, Hem Ck, Bara/, 25 C., 405 ; Ri^'tmoyee Dassec v. Troylukho 
Mohmqj ^ X)assee^ 29 C., 261 ; Nagendra Nandini lyassee s. Benpy Krishna Deb/ 
30 Cm 58|t j Rtomaiha Nath Ray v. Nagendra Ba/la Chmt^d/nnant, 12 C* W. N*, 
ao;8;iCL.T. 489} But these cases have been overruled, so far as they iifdiiold 
this view, and it has been held by a Calcutta Full Bcnchv that the printeipite 
which invalidates a gift other than to a sentient being capable of accepting it, and 
on the basis of which the above view was expressed, does pot apply where the 
beque.st is to trustees for the establishment of an imago and the worship of such 
image or idol, after the testator’s death. Such a bequest is, therefore, valid under 
Hindu law. In the Full Bench case the disposition V^as to this effect— They 
shall spend the surplus income whieh may be left in the sheba and worship of 
Kalee after the name of my mother ♦ * .* The image of the deity shall be 
rttablished and consecrated at my dwelling house or at Kashee ♦ * • This 
is not a simple gift to an idol to be established after the testatolfs death. But 
it is a disposition or trust for religious purpose, and Here’’ as Sir L, Jenkins, 
C. J., said, the pious purpose is still the legatee and the establishment of^ the 
image is merely the mode in which the pious purpose h to be effected,” citing 
Ramtanoo Mullick v. Ramgopaul Mullick, (182^ / iOmp. p. 

Nath Smritifirtha at. Ram Lali Jfaitra, (1909) 10 C. U J, 355 j 14 Cj K. t ; 
I. Lb R. 37, 128 ; see Gohui Nath v. Issor Lochan {1886) L L R. S4 C., 222 ; 
Bhugabutty Prasanna v. Gooroo Prosonna (1897) supra; A/mtoshs* Doorga 
^Charan (1S79) I. L. R. 5 C., 438 ; L. R. 6, LA. iSi ; $ C L. R. 296 ; 

Hemai^ni v. Nobin Chand (1882) I. L. R. 8 C., 788; ParhaH w* /Ram Baarun 

(1904) I. L. R. 31 C., 895 ; 8 C. W. N. 653 ; Joiram v. Kuverbai (18^) 1 . L, R. 
o B., 491 ; Monohar v. Lakhmiram (1887) 1 . L. K, 12 B,, 267, afid. in app4 
m Chotolals. Momhar (1899) L L. R. 24 B., 50; 4 C. W, N. 23 ; R. 26 
I. A. 199]. 

So, it has been held by the Allahabad High Court that a bequest for 
completing and building a temple, and for subsequent installation and mainteiv 
ance of an idol, is valid [Mohor Singh v. Het Singh (1910) 32 A., 3 $T J 7 A. U 

J* 296; Chatarbhii; v. Chatafjit (ipti) 33 A., «si; 8 A. L. J. 34J. in 
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Chindan Lall v. Arya^raiinidhi Sabha [(1911) 33 thf 

same Court held, that where the deity is not named in the deed ol ;^dWm^t, 
as where the dedication is to Si(fe Thakurjee only, the dedication 
and the gift fails on ground of uncertainty. 

§ 12. Gift to idol and gift to dharma only.— Althoi^m^ndd 

law makes no distinction between a religious endowment having Jfc^hject 
the worship of a family idol, and one which is for the benefit of tft^eoeral 
public Krishnaji Govind, I. L. R. 9 B., 169J it seems 

there is a distinction between a gift to an idol and a gift for reli^QUS purposes 
or ^dharmd only. 'I'he former having nothing to do with ‘charity* properly 
so called, stands on a different footing as indicated above ; but the latter, it 
seems, cannot be valid unless the purpose amounts to such charity [See 
Gangbai v. Thavh Mulla^ i B. H. C. R, 7 1 ; Lakshmi Sanker v. Vaijnafh^ 
I. L. R, 6 B., 24 j Cursandas Govindji v. Vundravanda^ Pi^rshotam^ I. L. R, 
14 B., 482 ; 21 B., 646 j, s. c. under the title of Runchordcts Vandrawafidas v. 
Parvatibai^ 1 . L. R. 23 B., 725 ; L. R. 26 I. A. 71 ; 3 C. W. N. 621]. 


§ 18. Certain specific charities, validity of.— But gifts for certain,j^ 
specific and particular charities, such as bequests for the performance of ceremonies 
and giving feasts to Brahmins, digging wells and so forth, stand on another ground 
and they are valid [Lakshmi Shanker v. Vaijnath, supra ; Dwarkanath Bysack 
V. Burroda Persaud Bysack^ I. L. R. 4 C., 443 ; Jamnabai v. Khimji VuUuMaCSy 
1 . 1 .. R. 14 B., 1 ; Morarji Cullianji v. Nenbai, I. L. R. 17 B., 351 5 Advo- 
cate General of Bombay v. Bai Punjabi 1 . L. R. 18 B. 551, at 363^^^5641 ^ These 


charities stand on pious purposes enjoined by Hindu religion. 

are pjirely religious. ' ' V/ 

In Hemanpni Dassee v. Nobin Chand Ghose [I. L. R. 8 j 4* C. Jfc. ' 

1^- 370J a gift for the service of an idol, feeding mendiciitu^^ and travellers, 
for religious ceremonies, and for repairs in connection w'ith tBfe -^house in which 
the idol was kept, and for the distribution of alms and other virtuous fiu;ts* provided 
for in the will, was held to be vali^ So in Purnanundass^f^ptmndass v. 
Venaytkrao Wassoodeo [ 1 . !-». R. 7 B., 19 ; L. R. 9 I. A. 86 ; ^ , 

a direction for erectinig dharamsala for lodging sadhoos and was held ' 


a direction for erectinjg dharamsala for lodging sadhoos and was held 

to be good. ■ ■ " ■ 

In Jairam Narrok/i v. Kumrbai [I. L.,'R, 9 B., 491], trusts for a^blishii^ 
a temple and for “ religious and charitable purposes” were recognized; 


A.^iU^rbVidedthat 12 Brahmins should be fed on every dwadasi 
of the mooti) and dne rupee spent for the worship of a goddess 
ih a jtetiqile every Ffidt^, and the' balance applied for the purpose of distributu^ 
(buideMBilk) an;! betel) &c., among people ^tending a- 
spe^ed {estiml ; .ai^ >the ‘^estiom turned upon the nature of the gift for the*' 
lasf iteiBi itl^.held tfjat, it' was not a religious trust, 'pottHthatanding the.. 

. proyinoi) for the arihana (wwship) d* the goddess [Venkafyekaja IHlkdv. . 
Taiuqpoard Seddaf^ I. L. R. 54 . M., M..,a|U 'jr»,'joj 5 j - ;No- 

.queSO<»i was raised aa to whelto. it we..ehariti^;.^df ti;!i|lil^J^, 

was. neidier charitalide nor religious. . ■ .-i: f,' 


„ S »4. FM>perfy iMFtta^ si;(|)jeet to 

■ .fmay also bfi divisei! p^iaUy subject to a trust, in 

’ 1 :' \ 
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Ihe^expeDses of certalS other religious ceremonies, with ih^rovision that, in the 
event of there being a surplus after these uses had been satisfied out of the 
revenue of the laid lands, such surplus should be applied to the support of the 
family, — it was held, that this provision amounted to a bequest of the surplus to 
the memblisfs of the joint family for their own use and benefit, and that each of 
the spniy Iftie testatrix took a share in the property, which, after satisfying the 
religionjpSnd ceremonial trusts, might be considerable, and could not be pre- 
sumed'fo be valueless \Ashutosh Dutt v. Doorga Churn Chatter I. L. R. 5 

438 ; L- R* 6 I. A. 182 ; 5 C. L. R. 296 ; see Sonatun Bysack v. Juggut 
Somdree Dassee, 8 Moo. 1 . A. 66 ; Ram Coomar Paul v. Jogender Nath Paul^ 
I. L. R. 4 C, 56 ; Rupa Jagshet v. Krishanji Govind^ I. L. R. 9 B., 169 ; also 

BhuggobutijrProsonpio Sen v. Gooroo Prosonno Sen^ I. R. 25 C., 112]. 

g 15 . Gift to Idol and charge for its worship.— Hence there is a 
distinction between gift to an idol and charge for its worships which these cases 
sjsem to illustrate (i). See Alamgir Khan v. Kamarunnessa Khanum [4 C, 
L. J. 422, at 456] where a dedication of wakf property was held to be intended 
to create a mere charge to the extent of one fourth of the proceeds of such 
property, as distinguished from actual dedication to God. — So in Dassa Ram- 
.Chandra v. Narasinha [(1910). 13 Bom. L. R. loi] it was held, that there was 
no complete dedication to a religious trust, but that the gift was burdened with 
an obligation to perform certain ceremonies. 

§ l5iBU Diversion of dedicated property*— Where the property dedi- 
cated "to l^he^ivorship of an idol is sufficiently large and is considered far more 
than is requitei^^|br such worship, it is within the competency of tlie Court to 
order a portion^ the residue left after the performance of all necessary expenses, 
tQ, diverted to, pother useful charitable purposes \(fNanu Narayen Kothare 
V,jAdvocate Geni Bombay^ ^ Bom. L. R. 370]. 

§ 16. Constrnction of charitable bequest.— It has been decided in 
England, that in construing a will containing a charitable bequest, when such 
bequest admits, of two constructions, one of which would make it void and the 
other render it valid, the latter must be adopted [Bruce v. The Presbytery of 
Deer^ L. R. i Ch. 96]. Where the charity is of great antiquity; contemporane- 
ous usage mi^ be referred to [Alt, General v. Sydney Susseoe College.^ L. R. 4 Ch. 
722] (2}. 

§ 17- Cy-pres doctrine* ~Thu$, charities being highly favoured in law, 
they have always received a more liberal construction than the law will allow 
in gifts to individuals. This, it seems, led. to the adoption of the <y^m 
doctrine, according to which, where from the objects being uncertidil^ ' <K )the * 
bequest being incapable of being carried into exact execution, or for other*' 
similar causes, a literal execution becomes inexpedient or impracticable^ the 
Court will execute the will, as nearly as it can; according to the original 
purposes, or as the technical expression is, cy-pres. By .virtue of this doctrihe 
the Courts are enabled to carry the intention into- effect, as nearly as cM possibly 
be done, without, of course, ; infringing any rule of law (3). In 9 ke Mayor 
of Lyons v. The Advpca& General <of Bengal [I. L, R. i C., 303 ; L. R. 3 
1.^32; 26 ,W. R. i], their Lordships of the Privy Council say: “The 


(ij See T. L. L^ct- p- iSo. ' 

{|jr L. Lect. ia8i}.:35r; , 

f 1169 ; I Jamj- ^43:^ 4^ 


Sth Bdo-; Wme. R,,P. 277* 





uppeto to ^ « 

ilit1^4iii|t|%'!^i«8ttbsto^ f^ mi tl» 

toe cifti''%tm 
ex^tian, ' $ab$kA»^. 

«f ■ ficlfeme^: hat prioei^ 

kjto.fi^'ilii^iliitoe failed,'' eild' to' a search ’ for. 
to'fe being for: “toe relief ;,of'iniser]>»Hn;^ fi^ 
cttbH-ioealilhr^Biii^g»iidtetoftX6to:t in frattnng ^ scheme to feo^t^lhait 

.1^. *3<^. m 
■Saiefi^i I M. H.. C. R. 4*61 See also In §t Ommsfi PrAmji 
R:"3a.,Ry ,ai4]^lb Vtoich'to^l^ an’elaborate revl^, «tf toe important Eng|P 
ail^ lotoair oases, with bomtttaits thereon, by • ♦ - ’'SS 


• S Mi' IrrevoeaWUly. of op ciMuritabW pw 

BO80S< — ^A trust fot chanOfole or iteligioas pjir^d«fe8i™;wN>n once validly created 
is wholly irrevocabte by thSe- grantor i/uggut Mimik Dassee v. SokJitmim 
Ba^, 14 Moo. I. A. tfpj .^ryo 

(tgi4)'« A. L. J.-944. • “t •" ■ 'i'.’fj 

/" § SttjWrotitlOM ttSjBSe--The EngUfiiiJ^ pFohibit^bp||i|l^^^^^^ 

‘itmer^ti^us liae^ hfts no -application in India, ^^^r^nglyi 

.ffi 'h^v^ljeen hel^ to be valid ^ [s^/ '. - ^uiS^ 

vC. ^ Knapp. 245 ; Andrews v.^aAiVi, a/R ii;;JL 0. 


fl, C; R. 2143. 

( V - < H. *s,n eJ ' 
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45. [102 (S)]. — If a bequest 

Bequest to * class, 'with regard to ^imevof whqm^itvii 
ISSe unJ!^r?he rXI Operative .by reasbn of the rules coni ^ 
in section loo & loi. i(j |.}je two last pre(!^ing.|iecHd*is, Of ei'ti 

of them, such'bequeSt shall be wholly^oid* 



See sec. VI. anff. 




(a) A fund is bei 
attain the nge of 25. 
death. l|ach child of 
within the limits 
some of whoi 
decease of 
after the te'sti 
any divisioi 

(b) A 



after hi» deatn tq all his . c^Uidren who sH^U 
^ > some chtlmh WvlniM the testator'a 
, Sath must attain . the ol 25 (if at all) 
''Bqt A ri^ ly children after flm testator's decease, 

? of 25 until ffll^than 18 yeara'^have elapsed after the 
utdren, therefore is inoperj>ti^ as to any child born 
; ji^iven to all his children as a class, it is not good as to 
I wholly void. 

^is'^ii$^ealhed to A for his life and aftei^, his death to B, C, D, and all 
other children of A whq ahai.l attain the age of 25. B. D, are children of A living at 
the testator’s decease. 1 « all Other respects the case is the same as that supposed in illustra- 
tion \a). The mention of B, C and D by name does hot prevent the bequest from being 
regarded as a bequest and the bequest is, wholly void. 

pfQtc.— W<th regard to this illustration Uietr Lordships of the Privy Council observe: 

It miy be that illustration ( 5 i to .section i03!lrSports into India an English rule of construc- 
tion which usually defeats the intention ^Vthe testator. But whatever force the illustration 
may have land it seems out of place as aUlCched to a section intended, not to define the word 
'class. ’ but only to establish a special indoeot of gifts to classes), it is not made applicable 
beyond Ihe two cases contempiated^y sections 100 Si lOl’* Bishen Chand v. Asntntda ■ 
Koer, I. L. R. 6 A., 560. at 372, L. R. Ji I. A. 164, at 177). 
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before they should such age, or be married as aforesaid, then to the 

brothers and sisters of the said W. R. R. on their attaining 25, if a blather or 
brothers, and if a sister or ^sisters, on such age or marriage as aforesaid. It 
appeared that five of the brothers and sisters of W. R. R. were born in the 
testator’s lifetime. This being so, it was contended that though the gift was void 
as to those born after the testator’s death, it was good as to the said brothers and 
sisters ; and in support of such contention it was urged that no case had gone 
' .the length of holding that persons who were capable of taking under a will, 
should not take, merely because they were associated with others who were 
incapable. Sir W. Grant, M. R., said : “The lbMue|t$,/in question are not 
made to individuals, but to classes ; and determine is, wheth^ 

the class can take. I must make a new I 

portions his general bequest to the clas^;^!j^^| j|pfel|g^ use the rule of law 
foibids his intention from operating in bt I will make his 

bequests what he never intended thm^ito be, yjayl ^M ^yparticulariegacies 
to particular individuals ; or, wbat^^he has as little Iji^^K^P^lfWlation, distinct 
bequests, in each instance, .to different classes, 

at his death and to grandchildren born after his it was 

ruled that, if a bequest is made to a class of persd^ l^lil^ja'ipanner, that 
with respect to some of the members of it, it is too remof^^^^ tmson of the 
interest not vesting within the legal limits during. a bequest may take 
effect, the whole gift fails, notwithstanding, with r>j^sp^|g^p^hers of the class, it 
may not be too remote.” Or, as stated by Loid in Pearks v. Mosley 

[L. R. s App. cas., 714], “ The rule is that the vice ^ol .i^moteness affects the 
class as a whole, if it may affect an unascertained nun^’er of the members” (a). 

It may be noted, that the rule is applicable even though all the members of 
the cl^s are in fact born before the bequest takes effect, if it was anticidently 
possible that they might not have been so bom, for as already noticed [see sec. 
loi (S) xw/ra], in determining the validity of a gift, possible and not actual 
events are to be taken into cosideration [Rojomoyee Dassi v. Troyluckko Mohiny 
Dassee^ 6 C. W. N. 267, 278 ; 1 . L. R 29 C, 260]. But see supra^ sec 
101 (S), .§ 6. 

The rule in Leake v, Robinson is thus a rule which comes in with reference 
to the rule guarding gainst remoteness or perpetuity. The incapacity contem- 
plated by it consisting in the vice of remoteness, it is a mistake to suppose tbat 
such incapacity arises from the description of the legatees as constituting a class. 
As a matter of fact, it is the period of vesting only that produces the incapacity ; 
so that, as described by Wilson, J. (now Sir Arthur, Wilson) the rule “ is a rider 
upon the law of: i^oteness, and has never been applied to any case except that 
of a gift to a ClajSi& tainted with the vice of remoteness” [Sett v. Sett^ L L. R. 
12 C, 663]. 

This section, therefore, in so far as it adopts the rule in Leake v. Robinson, 
expressely limits it to the cases of gifts to a class affected by the vices laid 


(a) The reason a gift to a class is void when it may embrace same objects too 
remote, is thus stated by Baron Rolfe in Dungannon v. Smith [i2 Cl. & F. 575] s ** there is 
no Intention to give to any number short of the class, and, therefore, if the prescribed limit 
may be Ivansgremd before the class is filled op, the whole gift fails, because it does not 
necessarily take effect within the prescribed period ” Or, as. stated by Sir Lawrence Jenkins, 
J^ .^^thejgwndjwiauld appwr to be that it is a gift to the class, not to individuals 




ft IS con^jposed, and so, from inability to ascertain earlier the^ftbl^ of the gift the 
1 b«yoin! the, lis^^tMeicdRied by law” [AdMcaU Gin. Somiay 

(f JlNAWMei, L. R. 39 B., 133 ; 6 ^1^ Rt. -(SbO. 
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, . down in sections loi (S) & loo (S). So, their Lor^%6 of the Privy Council 
say : ** Section 102 lays down the rule that a bequest inoperative as to some of 
a class shall be wholly void, not in all cases, but only when the bequest offends*^ 
against the rules contained in sections 100 & BisJIten Chands case, L, 

L. R. 6 A,, 560 ; L. R. II I. A. 164]. Hence this section is not m«ie applicable ' 
beyond the two cases contemplated by sections 100 & 101. 

This section corresponds to section 15 of Act IV of 1882 (The Transfer of ^ 
Property Act.) * ^ 

§ 2. The section ernMned with reference to the Exception in 

f it 08 (S), suprn . — exception appended to section 
(S), su^ra, governs t|m^ |^|f^'gifts to a class wherein the ascertainment of 
the class is deferredji||il![|^ than the testator’s death. This section also 

deals with similar cMmng under its operation must be a gift of 

which the vesting, (S)] which is subject to a prior boniest 
[100 (S) ]. Th^ply]^\pMpip^ point of diSerence between the operation ot the 
said exception, consists in tht &ct, that in cases under the former 
no questioner arises, whereas in. the latter the question of 

remoteness cli^j^^c^rimportance. If, for instance, a fund is bequeathed to 
.. . A. for life and afw^ death to all hit children, under the exception to section 
98 (S) all the childre\|i viW who may'll in existence at his death are entitled to 
the legacy, and as su<|H||||ttl^S as soon as A. dies, no question of remoteness 
can arise. But if th^lpiw td such children of A. as shall attain the age of 25, 
a further question arises, whetb^ .or not the legacy will vest in all the children 
within the period allov^ by', sectbn loi (S). If the legacy vest in all the 
children within such period, good ; but if it appear that any one of such children 
shall attain that age beyond the said period, the vice of remoteness will attach 
to it and by the operation of this section the whole bequest will be void. 
Similarly, if after the death of A. the gift be to all his children, with the direction 
that after the death of the last survivor of such children, the legacy shall pass , 
over to B. ; and if some of the children of A. come into existence after the 
testator’s death, the bequest so far as such last mentioned children are concerned, 
not comprising the whole interest of the testator (the whole interest being given 
to B), is void under section too (S) su^rti; and that being so, the whole bequest 
to the children of A. becomes void under this section. Here also the vice of 
, remoteness attaches to the gift ; for the last survivor of A.’s children may 
beyond the period allowed by sec. 10 1 (S). So the case offends against the rules 
in both the sections, 100 (S) and 101 (S). 

If again, in the case supposed, some of the children of A. be in existence at 

the testator’s death and some are born after that event, the j^ will not be 

void on account of this inclusion of unborn person^ into tm class, because it 
does not offend against the rules contained in sections tck (S) and 101 (S). 
See sec. 98 (S) supra, 

§ 3 . To a class of persons/'— As to what is a * class’ and what a 

gift to a class of persons,’ see anfe secs. 85 (S) and 98 (S). 

, Generally speaking, a gift to a class in the sense in %hich that expression 
in England, must widely differ from a gift to a class in the setise in 

M ^ 1 , 1,1 . . 

^ ‘ ♦ $ec. 15, Transfer of Property Act, runs as follows : - ' ■ ' . - * ^ 

, ^ " If, on a transfer of property, an interest is therein created for the beheiit of A class Of, 

persons with regard to some of whom, ifuch interest fails by rewon of Any of 'the rulhs 
^ contained in sections 13 and 14, as regards the whole cmss. ; 
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which it is understood the Hindus. In England, there being no joint 

family system, separateness in food, property and all the details of life, is the 
ruling idea of its people ,* so that one brother is no more affected by a gift to 
another brother than by a gift fo a stranger, and there is all the difference in 
the world between a gift to all the members of a class and a gift to some of them. 
But with the Hindus, commensality and community of interest are the govern- 
ing principles of life. * Thus for all practical purposes, individuality among the 
latter is often merged into a class ; so that “ It may make, and perhaps generally 
does make, comparatively little difference, whether the title to property is vested 
in a large or smaller number of the members of the famity” [Wilson, J., (now 
Sir Arthur Wilson), in JRam Lai Sellv. Kanai Lai Sett^ I. L. R. 12 C., 663]. 
Besides, in English law “ a class means a set of individuals, who are themselves 
the units of social life. In Hindu Society the family still remains the unit ; and 
it seems to do violence to its fundamental ideas and feelings to say that a gift 
for the benefit of a Hindu family is bad because a faihfly in the natural course 
may be expected to expand by the birth of other members. "It seems still less 
justifiable to say that even those who are living cannot take because others may 
be born into the family’’ ^i). But notwithstanding this difference, if this section 
is founded upon Leake v. Rlwmson^ it will appear to be clear that, in order to 
justify the application of this section there must be a gift to a class in the sense 
in which that expression is used in that case. [See KrUftna Nath A'drdyiut v. 
Aimaram Narayan^ I. L. R. 15 B., 543, at 548; Khimji^J ah^am Narronji v. 
Morarji Jairam Narronji^ I. L. R. 22 B., 533]. But if Krishna j\aih v. 
Atmaram is to be followed, it is doubtful whether a Hindu can make a valid 
gift to a class as contemplated in this Act. * 

§ 4. Leake V, Robinson misapplied,— Soon after the Hindu wills Act 
came into operation, the rule in Leake v. Robinson was first applied, in rapid suc- 
cession, in the three distinguished cases of Branmomoyi Dassee v.Jogesh Vhanara 
8 B. L. R. 400^, Soitdamini Dassee v. Jogesh Chandra Dull* [(1877) 
1 . L. R. 2 C., 262\da[\d Aheroaemony Dassee v. Doorgamofiy Dassee 1(1878) I. 
L. R. 4 C., 455 ; 3 C. L. R. 315]. It was then followed by the Bombay High 
Court in Jairam JKarronji v. Auverai [(1885) 1 . L. R. 9 B., 491]; and again by 
the Calcutta High Court in Rojomoyee Base v. Troyhuko Mohtney DQsi\i, E. R. 
29 C., 260; 6 C. W. N. 267j. The result was, that a gift whether vested or 
contingent, to a class which included or inight include, persons unborn at the 
date of the testator’s death or the distribution of the gift, was wholly void. 
The question in those cases did not turn upon the vice of remoteness, or any- 
thing affecting the period of vesting, but it turned upon whether the persons 
constituting the class were all in existence at the death of the testator, or whether 
any one of them not being then in existence was precluded from receiving the 
benefit under the will by reason of the Hindu law governing the parties. 

It will appear that, in applying Leake v, Robinson in the first three of the 
above mentioned cases (the last two merely followed the first three), their 
Lordships (Sir R. Garth, C. J., Sir W. Markby, J. and Pontifex, J.) proceeded 
on the analogy which existed, in their opinion, between “ remoteness” and the 
distance of time from testator’s death beyond which one might be bom. 
As a matter of fact, in overruling the contention to the effect that, there was 
no reason why, in a gift to a class, those capable of taking should not take, Sit 

* These two cases are substantially the same, the parties only being 4 ifi^t!ent. 


(t) Phils, and Trev. 19^, 
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R. Garth, C. J. expressed himself thus : “ if we hold that the law 

contended for is applicable in such a case as this \Kherodeinony v. Loorgamonyy 
spurdX, it would be applicable also where the class^did not consist of sons only, 
but of grandsons and great grandsons, who might not be born for fifty or a 
hundred years after the testator's death." P'ollowing the analogy, therefore, 
they purported to declare that a person to be born after the testator's death was 
an object loo remote, and consequently one to whom the testator could not 
lawfully make a bequest. 

Thus the rule in Leake v. Robinson^ was extended to cases other than those 
of Remoteness^ and the result was. that, the incapacity of a person arising from 
remoteness became identicalj\^m^jhe incap)acity which arises from such person 
being unborn at*iiie time of the. testator's death. In other words, offending 
against the rule of remoteness came to be regarded as equivalent to offending 
against the rule of gift to an unborn person ; or which is the same thing, vice of 
remoteness and vice of non-existence at testator's death, were identical. 

§ 5* The tide turned. — But the tide turned, and Leake v. Robinson 
was finally and authoritatively held not to be applicable to 
Rai Sishen Chand the wills of Hindus (see infra). This happened so soon 
V. Asmaida Koer. * the decision of the Judicial Committee in Rai Bishen 
kShand v. Asmaida Koer ((1884) L. R. ii 1 . A. 164 ; I. L. 
R. 6 A., 560] which was pronounced in March 1884, was published in this country. 
In that case Mata Dyal, the Kurta of a Hindu family governed by the 
Mitakshara, in order to prdtj^t the ancestral estate against the profligacy of his 
son, Udey Narain, with the consent of Udey Narain, to whom Rs. 5000 were 
paid, transferred the estate to Satrujit Narain (Udey Narain’s son) and his 
brothers \\ho are born or may be born hereafter, 'J’he validity of this gift was im- 
peached on the ground that as the unborn .sons of Udey Narain could not 
take, the gift to Satrujit himself as a member of the class of Udey Narain's 
sons, was void, and in support of this contention this section was referred to. 
Their Lordships of the Judicial Committee held, that the gift in question did 
not come within the terms of that section and that it “ was not made to a class 
of whom Satrujit was one, but that it was made to Satrujit as a person in 
whose favour it was intended to opeiatc at once, for a purpose which would 
be absolutely frustrated if it did not so operate." In delivering the judgment 
of the Court their Lordships observed : “ Assuming that the deed is intended 
to ex[)ress a gift to the brothers of Satrujit which cannot take effect as such, 
what is the whole scheme of the parties } We find them bent on saving the 
ancestral estate from the consequences of the continued extravagance of 
one of its members. "J'he plan they adopt, probably the only plan open 
to them except a complete partition, is a transfer by the bead^ of the family, 
with the consent of his son, to the lower generation. Th<» only member of 
that generation was the grandson Satrujit. He, therefore, is made to take by 
name and immediately, and the possession and ownership are transferred to 
him. Is then the gift indisputably desired for him wholly to fail because 
the parties. supposed that they could join with him possible aftei-born sons, 
who, if any had happened to be born, could not legally- claim under a gift ? 
Is Udey Narain, whose interests were bought out for valuable consideration, 
to re-enter upon his son, in whose favour they were bought out ? No doubt 
m' the present assumption, some portion of the intention must fail, but 
that is no reason why the whole should fail. The paramount intention was 
to get rid of Udey Narain by passing the property to his sons. That intention 
is much more readily effectuated bjr fetag property to Satrujit, the p|ily 



'■ ifcHB mirou Wats Aciv ' {section loijs),' 

thra son of Ddey Naraifi, than by holding that the deed and all that followed 
U|)On it) the mutation of names, the possession and management of Asmaida, 
did not operate any change at ^11.’’ 

“ Cases are not rare in which a Court of construction, finding that the whole 
plan of a donor of property cannot be carried into effect, will yet give effect 
to, part of it rather than hold it shall fail entirely. In the present case, there 
is every reason for holding that, if Satrujit’s possible brothers are pot able to 
take by virtue of the gift, he shall take the whole. He is there j^Kesent, and 
able to receive the gift. He is an individual designated in the deed. If the 
deed stood alone, it is a question in each case whether a designated person 
who is coupled with a class described in general terms is merged into that class 
or not. But the deed does not stand alone. It i?i followed by actions of a kind 
which, even without a deed, may work in India. ^ ^ 

Their Ixirdships hold that the circumsta^es ttil^M^Irties wished to do some- 
thing beyond their legal power, and that they have us^ unskilful language in the 
deed of gift, ought not to invalidate that importanf jjtort of their plan which is 
consistent with one construction of the deed, and is clearly proved from the 
transfer of the property in fact.” (a). 

This case was followed in J^am Lai Sett v. ICan'^i^l Sett I. L. R. 12 

C., 663]. In that case, Radha^uista Sett executed a deed 
Ram Lai Sett v. in January 1871, by which he purported to convey two plots 
Kanai Lai Sett (b). of land to the defendants Ram 1^1 Sett and Sham Lai Sett, 
who were two of his grandsons, and to any brothers of those 
two who might subsequently be born. Possession w^as taken by the two brothers 
under the deed, and usual mutation of names effected. Radhakrishta Sett died 
in February 1875. Upon this, the plaintiffs filed this suit seeking to recover 
from the defendants the said two plots of land, alleging that the deed of 1871 
was an attempted gift to a class, some of whom were incapable of taking, and as 
such was totally void ; and that, the property, therefore, remained in Radha- 
krishta till his death and passed to his heirs. In the Original Court Mr. Justice 
Pigot held, on the authority of Soudaminy Dassee v./oges Chandra Dutt [I. L. 
R. 2 C., 262] and Kherodemoney Dassee v. Doorgamoney Dassee [I. L. R. 4 C., 
455], that the gift in favour of the defendants was inoperative and void, as being 
a gift to a class of persons some of whom were not in existence at the time the 
gift took effect. This decision was reversed on appeal, and their Lordships 

f Garth, C. J. and Wilson, J.) held, following Rai Bishen Chand v. Asmaida Koer 
^fra], that there was a good gift to the two living grandsons, Ram Lai Sett and 

(a) The true ground of decision in this case appears to be that in construing family settle- 
ments of this nature, Courts are to ascertain the real meaning of the parties to the transac- 
tion ; that when that meaning has been ascertained, if it appears that the whole plan cannot 
be carried Out, but that a part of It can, effect is ta,^ given to that part. And that, 
accordingly, if the jjlan be to give a present gift Wlf^rsons capable of taking, that gift is 
effectual, although it was also intended that other peraobs incapable of taking, should after* 
wards come in and share in the gift.” [Wilson, J. (now Sir Arthur) in v. 

(b) It is noticeable tha^ the cases of ^at Bishen Chand and Ram Lai Sett are both cae^ 
of gifts inter vivos. The reason for treating these cases as applicable to the law of wills is the" ^ 
fact that, ** whether a gift be given by act inter vivos or by will, np one can take under ^ the 
gift who is not In existence, and thus capable of taking at the ‘ date from which the .i^ 
speaks, that is to say, the date of the gift if inter vivos, the death erf the testator in the 
a wilL‘ [Wilson, J,. in Ram tail Sett v. Kanai Loll Sett, Beiipa, the law erf wills 

la India is a development of the Hindu law of gifts inter vmixTagot^*^Tagore,,^,B^ L. R. 
377] r the Legislature have assimilated the law: of transfer oy-act of paedS[ to tlfe law of 
pi Jaid down in this Act. r j ti' u ' 
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Sham Lai Sett, and that the plaintiffs were not entitled t^^ecover. In delivering 
the judgment of the Court Mr. Justice Wilson, (now Sir Arther Wilson) said : I 
think he (Radhakrishta Sett) meant to give the two living grandsons a present 
title to, and the present possession and enjoyment of, the property, but that their^;, 
title was liable to be partially divested in favour of after-born brothers. Tbis;!i^ 
intention seems to me to be sufficiently expressed in the instrument of gift, and 
in this case, as in that before the Privy Council, the conduct of the parties makes 
the intention clear.” His Lordship pronounced a decisive opinion as to the 
inapplicability of Leake v. Robinson to the wills of Hindus, and concluded by 
holding “that where there is a gift to a class, some of whom are or may be incapaci- 
tated from taking, because not born at the date of gift or the death of the testator, 
as the case may 4^ and where there is no other objection to the gift, it should 
enure for the benefit of tho^ m^mbin^of the class who are capable of taking.” 
[See Khettevmohan Mullick^ 4 C. W. N. 671 (n), 

where a trust for the educapon 6 f the testator’s grandsons was held to be good so 
far as those who were born: at the time of the testator’s death were concerned]. 

The next case is Bhabaiarini Debya v^Ptary Lall &r«yfl/[(i897)I. L. R. 24 
C., 646 ; I C. W. N. 578]. In this <^se Mr J[uslice Banerjee (now Sir Gooroodas 
,Bannerjee) and Mr. Justice ?laieipihi, accepted the views expressed in the above 
mentioned cases, and /ollow the authority of Leake v. Robinson. 

The Bombay and Madris High Courts have also taken the same view. See 
Krishnanath Narayan v. Atmaram Narayan^ I. L. R. 15 B., 543; Mangaldas 
Parmanundas v. Tribhuvahdd^ Narsidas^ Ibid. 652 ; Tribhubafidas Ruttonji 
Modi V. Gungadas Tricumji^ I, L. R. 18 B., 7 , Krishnarao Ram Chandra v. 
Benabai, I. L, R. 20 B., 571 ; Manjamma v. Padmanabhayya^ I. L. R. 12 M., 
393. See also Gordhan t>ass v. Bai Ram Coover^ I. L. R. 26 B., 449 ; 3 Bom, 

L. R. 857 ; Advocate General^ Bombay v. Kormali^ I. L. R. 29 B., 133 ; Ranga- 

nadha Mudaliar v. Baghirathi Ammal^ I. L. R. 29 M., 412. 

The latest case is that of Bhagabati Barmanya v. Kali Charan Singh 
[(iQii) I. L. R. 38 C., 468; 8 A. L. J. 433'; IS C. W. N. 393; 13 
C. L. J. 434 ; 13 Bom. L. R. 375. In H. C. (1905) 32 C., 99 ^ ; 1 C. L. J. 

482 ; 9 C. W. N. 749]. In this case the testator devised his properties to his 

mother and wife, creating a joint estate for their lives, and 
Bhagabati Barma- disposed of the remainder in these words : “ On the death 
nya v. Kali Charan of my mother and wife, the sons of my sisters, Golap 
Singh. Sundary and Annapurna, that is to say, their sons who are 

now in existence, as also those who may be hereafter born, 
shall in equal shares, hold the said properties in possession and enjoyment by 

right of inheritance ” It .was held, “ There is na rule of Hindu law 

that a gift inter vivos or a bequest to a class of persons, some of whom are 
incapable of taking by reason <^h e rule that the gift is valid bhly if it is made 
to a sentient being capable of t^mig, is void also as regards those who are 
sentient and capable of taking.” It was also held that the proposition that a gift 
-toust fail in its entirety because effect cannot be given to a j^rt.of it, ought not to 
w applied to documents made by Hindus. 

And as regards Leaie v. Robinson^ it was held, that the rule in that case was 
r^ugnant to Hindu notions, and “ it ought not to be applied to deeds or wills 
eitecuted by the Hindus.*’ 

S/fi Primary antf Intention.— There is another groiuwi 

adduced in support: df the rule established in Rai Bishen 
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V. Asmaida Koer. Wflere there is a primary intention and a secondary intention, 
the Courts are not bound to adopt a construction which would defeat the 
primary intention of the testator because effect cannot be given to his secondary 
intention, or would defeat the secondary intention because the primary fails [see 
Krishnarao Ram Chandra v. Benabaiy I. L. R. 20 B., 571 ; Khimji v. Morarji^ 
I. L. R. 22 B., 533 ; Gordhandas v. Bai Ram Co&ver^ I. L. R. 26 B., 449, at 
469. See also In re Coleman^ 4 Ch. D. 169, Jessel, M. R., cited in 
Lai Setts, Kanai Lai Sett^ 1. L. R. 12 C., 663]. Thus where the primary 
intention of the testator is that all the members of the class should take, and his 
secondary intention that if all cannot take those who can take, shall take ; and 
the Court finds that the primary intention fails ; effect should be given to the 
secondary intention {Ibid), 

In In re Coleman (supra) Sir George Jessel, M. R., speaking of gifts to a 
class, says : “ The testator may be considered to have a primary and a secondary 
intention. His primary intention is that all the members of the class shall take, 
and his secondary intention, is, that if all cannot take those who can, shall do so.” 
Referring to this passage, in Setts, Sett (supra),, Mr. Justice Wil.son (now Sir 
J^hur Wilson) observed : think this applies in ’ all these cases of gifts to 

TOiiily groups ; that the governing intention is to provide for the group, and that 
that intention is best effectuated by vesting the property in those members of 
the group who are capable of taking it.” 

So, the doctrine of primary and secondary intention as laid down in the 
case of In re Coleman (supra)^ was also applied in Bhagabati Barmanyds case, 
where it was held that, the primary intention of the testator, which was that all 
his nephews, born and to be born, should take, fiiiling, his secondary intention 
that those of his nephews who were in existence should take must be given eflCect 
to, and the bequest to the nephews who were competent to take, was good. 

§ 7 . Exception to the rule in Rai Bishen Chand’s case.— But 

where there is no such secondary intention, and the only intention is, that all the 
members of the class as a whole shall take, this will form an exception to the 
rule laid down in Rai Bishen Chand v, Asmaida Koer and Ram Lai Sett v. 
Kami Ixtl Sett, Accordingly, where the testator directed that after the death of 
the last survivor of his five sons the property should be divided among the sons 
of his sons and daughters of his sons, and in certain events, among the widows 
of his sons, and he left five sons, three grand-sons, and three grand-daughters, 
and after l*is death two more grand-daughters were born ; it was held, that the 
gifts to the sons, daughters and widows of the deceased sons were void, because 
they were gifts to a class of which some members were not in existence at the 
time of the testator’s death [Khimji jSram Narronji s, Morarji 
Narronji^ I, L. R. 22 B., 533 ; see Rojomoyee Dassee s, Troyluckho 
Dassee^ 6 C. VV, N. 267 ; 1 . L. R. 29 C., 26o^^^rd/iandas s, Bai Ram 
1 . L. R. 26 B., 449, at 468]. 

■Similarly, in Siba Sankara Pillai s, Soobramania Pillai[{i^oZ) 31 M. 517 ; 
4 M. L. T. 306; 17 C. W. N. 488 P. C], their Lordships of the Madras High 
Court refused to adopt a construction on the basis of a supposed secondary 
intention, as that would be “ absolutely inconsistent with the intention of the 
testator as expressed in the will.” 

§ 8. The COUClusiOlU^ — The conclusions de^&cible from the foregoing 
dtses may be stated the following words : — 


JairaM^^ 


Cooverj 
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I St — ^That in a case coming within the operation of 4 his section, the only 
material question is, whether the gift is to a class in the sense in which the word 
is used in this Act, it being an established rule that if it is a gift to a class as a 
whole it cannot take effect individually. 

2nd — That the question whether the gift is to a class or to individuals, 
depends entirely upon the terms of the will and the testator^s intention. 

3rd — That where the gift is not to a class as a whole, what ought to guide 
the Courts is the rule, that w^hen the real intention of the testator has been ascer- 
tained, such intention is to Be carried out to the extent which the law allows. 

4th — That the rule of construction in Leake v. Robinson^ is not applicable 
to Hindu wills.**-' 


46. [103(S)] . — Where a bequest is void by reason of any 

Bequest to tefce of the rules Contained in the three last pre- 
effect on failure of • j * 

bequest void under CCulllg SectlOHSi Elly DCqUCSt COntEinCu 1X1 

sections loo, loi or Same ^11, and intended to take eff«k 
after or upon failure of such prior bequest, is also void. ^ 

See Sec. VI ante. V;. 

Illustrations. 


(a) A fund is bequeathed to A for his life, and after his death to such of his sons as 
shall first attain the age of 25, for his life, and after the decease of such son, to B. A. and B. 
su|#ive the testator. The bequest to B is intended to take effect after the bequest to such of 
the sons of A. as shall first attain the age of 25, which bequest is void under section 101. 
The bequest to B is void. 

(&) A fund is bequeathed to A for his life, and after his death to such of his sons as 
shall first attain the age of 25, and if no son of A shall attain that age, to B. A and B 
survive the testator. The bequest to B is intended to take effect upon failure of the bequest 
to such of A's sons as shall first attain the age of 25, which bequest is void under section 
101. The beque.st to B is void. 


NOTES AND COMMENTARIES. 

§ 1 . The section, § 3. 'Where the limitations are alter nOr 

§ 2. Illustrative cases, five or substitutional. 


Extent of the section. 

This section is extended to the. Jainas, &c., and to the Parsees. 

" * 

§ 1, The section.— This section seems to be derived from the old 
doctrine that “ there cannot be a possibility upon a possibIKty in the creation 
of a contingent remainder (i), and it is in accordance with the rule of English law 
to the effect that, where>^ devise is void for remoteness, all limitations ulterior to 
or expectant upon such^^evise are also void (2). That is to say, where a prior 
gift is void, the ulterior gift which is intended to take effect on failure of, or 

- - I ‘ ^ — . ,, 

<i) Edw. L. of Pro. 14^#' - , 

<3) t Jarm. 283, 4th Edn.; 253 . St** i Theob. 525, Sth Edn. 
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postponed to such void ^ift, must also be void, for one is dependent on the 
other. [See Tagore v. Tagore, 9 B. L. R. 377, 410 ; 18 \V. R. 359, 372]. 

It is to be observed, however, that, inasmuch as the invalidity of the 
ulterior bequest is dependent upon that of the prior bequest fy reason of any 
of the rules contained in . sections 100 loi i^S) ox 102 the prior 

bequest is void otherwise than by the rules contained in those sections, the 
ulterior bequest will not be void. Thus it is submitted that, if A. bequeaths to 
B. for life, and after B.'s death to his son for life, and then to C. in fee ; and if B. 
has no son at the time of the testator’s death, the gift to such son being void 
not by reason of any of the rules contained in those sections but by reason of 
the rule of Hindu law% the ulterior gift to C. will take effect, although section 
100 (S) may be applicable to the case (as a matter of fact the gift to B.’s son is 
void under that section also). So, where, therefore, the failure of the bequest 
to the adopted son was due to the fact that the 'power of adoption given by the 
will was declared to be invalid according to Hindu I-aw, it was held, that such 
failure did not render the subsequent bequest to the daughters of the testator 
void \Radha Prasad Mullick v. Rani Moni Dasi, and Piary Lall Mullick 
V* Rani Moni Dasi, 9 C. W. N. 1033 ; 3 Cal. li. J. 502 ; 10 C. W. N. 695 ; 
1 . L. R. 33 C., 947]. But see sec. 100 {S). 

§ 2. Illustrative cases. — where a bequest was made to A for life and 
after her death to her children when they should attain the age of 27 years, and in 
the event of her having no children, over ; it was held that the gift to the 
children being void by reason of its being too remote, the gift over which was 
the ulterior bequest expectant on the failure of such children of A as shall attain 
the age of 27 years, was also void [Cambridge v. Rous, 8 Ves. 12. See Proctor 
V. Bishop of Bath and Wells, 2 H. Bl. 358 ; Beard v. West Cott, 5 Taunt, 393 ; 
in re Thatcher^ s Trusts, 26 Beav. 365] ( 1 ). ^ 

A testator provided as follows : — “ Whatever company’s paper, moveable 
and immoveable property, &c., shall be formed into a family fund in the Govern- 
ment 'IVust fund, my great-grand sons shall, when they attain majority, receive 
the whole to their satisfaction, and they will divide and take the same in 
accordance with the Hindu law. God forbid it, but should I have no great- 
grandsons in the male line, then my daughter’s sons when they come of age 
shall take the said property from the Trust fund, and divide it according to the 
Hindu Shastras in vogue.” The testator left living, at the time of his death, one 
sons son, three sons, and a daughter and her son, but no great-grandson. It was 
held that the bequest to the great-grandsons being void for remoteness, the 
bequest to the daughter’s sons which was dependent on (and not alternative to) 
the gift to such great-grandsons, was also void under this section [Broja Nath 
Dey v. Anandmoyi Dasi, 8 B, L. R. O. C. 208]. See sec. 119 {^),posU 

§ 3. Where the limitations are alternative or substitutional.— 

But where the ulterior gift is not intended to! follow upon as above, but is 
intended to be made in substitution for the prior gift, and one of such gifts is too 
remote and invalid ted the other is valid and capable of taking effect, the Court 
will disregard the invalid one and give effect to that which is legal, if the event 
on which it is limited occur. Or which is the same thing, if the ulterior gift 
is to take effect upon either of two contingencies, one of which is within and 
the other not within the prescribed limits, and the former contingency bitppens 
to occur, the uUmor gift will take effect the other contingency being disr^g^p^. 

(I) i Jam. 283, 284. 4th Edn.; 353-S5»5th Edn. ; Theob, 525, 5th Ed^ ; HendT 226. 



SECTION 103 (s).] 


I’ltE H^DU WILLS ACt. 


379 


Thus where A. devises a house to B., in case C. should dife without leaving sons, 
or in case such sons should die without issue, and C. in fact dies without leaving 
sons, the gift to B. will take effect, although t^e second contingency offends 
against the rule in section loi (S). [Watson v. Vou//^, 28 Ch. D. 436 ; see 
Longhead v. Fhelps^ 2 W. BL 704 ; In re Thatcher^ s Trusts^ 26 Jieav. 365 \ 
Moneypenny v. Bering^ 2 DeG. M & G. 145 ; Hodgson v. Halford^ 11 Ch. 1 ). 
959 ; see also Smith v. Benee (1891) 3 Ch. 342, where JVatson v. Young;, {supra) 
was doubted] (1). 

See JofDerbai v. Kablihai^ I. L. R. 16 B., 492, 497, where the gift over was 
treated as an alternative one and was, therefore, held to be valid. 

The principl^4)f the section being of universal application, may be extended 
to the case of a gift in remainder, expectant on the termination of an estate for 
life, which was held to be accelerated by reason of the prior life estate not taking 
effect [see Adjoodhia Baksh v. Rakhman Kur^ I. L. R. 10 C., 482 ; L. R. 11 I. 
A. I. — Lainson v. iMinson^ 5 DeG. M. & G. 754, followed]. 


(i) I Jarm. 285, 286, 4th Edn. ; 255—59. 5th Edn. ; Thcob. 526, 5th Edn. Hcnd. 22 



The Hindu Wills Act. 
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OF THE VESTING OF LEGACIES. 


47. [106 (S)]. Where by the terms of a bequest the 
Date of vesting of legatee is not entitled to immediate posses- 
«Sl?V5S?sessiJn Sion of the thing bequeathed, a right to 
is postponed. receive it at the proper time shall, unless a 

contrary intention appears by the will, become vested in the 
legatee on the testator’s death, and shall pass to the legatee’s 
representatives if he dies before that time and without 
having received the legacy. And in such cases the legacy 
is from the testator’s death said to be vested in interest. 

Explanation.— .<4 « intention that a legacy to any person shall not 
become vested in interest in him is not to he inferred merely from a 
provision whereby the payment or possession of the thing bequeathed is 
postponed^ or whereby a prior interest therein is bequeathed to some 
other person^ or whereby the income arising from the fund bequeathed 
is directed to he accumulated until the time of payment arrives^ or from 
a provision that, if a particular event shall happen, the legacy shall 
go over to another person. 

The last clause may be read with sec, 1 18 (S) post 

Illustrations, 

(а) A bequeaths to B lOO rupees, to be paid to him at the death of C. On A^s death 
the legacy becomes vested in interest in B. and, if he dies before C, his representatives are 
entitled to the legacy. See sec, 107 (S). f 5 <b). 

(б) A bequeaths to B lOO rupees, to be paid to him upon his attaining the age of 18. On 

death the legacy becomes vested in interest in B. 

(c) A fund is bequeathed to A for life, and after his death to B. On the testator’s 

the legacy to B becomes vested in interest in B. 

Note, — Here the interest pven to B is, fn fact, a remainder p taking effect on the deter- 
^jpnation of the prior interest given to A. The interest given to B which becomes vested on 
^"^he testator’s death is termed a vested remainder, 

■* ' ■ — ■ " ... M ■ , l„ 

* An estate in remainder, or simply a remainder, is an estate in expectancy (a), created 
by an express grant, by the terms of which it Is to become an estate in possession (b) upon 


(a) Estate in Expectancy estate ^in expectancy' is where a man is entitled to its 
‘ possession and enjoyment not immediately, but at some future time (i). 

(b) ^ Estate in possession.---kn estate is said to be In possession when the tenant is entitled; 
to the immediate possession and enjoyment of it, Estates in possession are sotnetimes^also 

^"^ilcd estates executed ** whereby a present interest passes to and resides in the tenant, not 
depending an any subsequent circumstances or contingency, as in the case flj estates 
,,,et«catory." A man may have an estate in possession, although he may ncd.be 
\ ;|iosimssian, so bag as he may enforce his right to possession by legal proceas'^^ 

,(i) I SMt. 309,, 310 ; a Black. 139 ; Edw. L. of Pro. 112. ^ 

»b. )fE 4 w. 2 Black, /iirf; L.of Pro. 31. 
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(d) A fund is bequesithed to A until B attains the age of i8| aii 4 then to B. The 

legacy to B is vested in interest from the testator's death. * . 

(e) A bequeaths the whole of his property to B npon trust to pay certain debts out of 
the incomei and then to make over the fund to C. At AJi death the gift to C becomes vested 
in interest in him. 

Note«^This is Illustrative of the presumption which seems to exist in favour of the 
vesting of residuary bequests. See $ 12 tnfra^ 

if) A fund is bequeathed to A, B, and C in equal shares, to be paid to them on their 
attaining the age of 18 respectively! with a proviso that, if all of them die under the age of 
18, the legacy shall devolve upon D. On the death of the testator, the shares vest in interest 

in A, B, and C, subject to be divested in case A, B, and C shall all die under 18, and upon 

the death of any of them (except the last survivor) under the age of 18, his vested interest 
passes, so subject, to his representatives. See Maseyk v. Fergusson, I. L. R. 4 C., 304. 


NOTES AND COMMENTARIES. 


S 1. TAe section, 

8 2. “ Vestedr 
§ 3. Vested interest, 

§ 4. Contingent interest, 

§ 5. Vested in possession, 

§ 6 e Vested in interest, 

§ 7. Words necessary for vesting, 

§ 8 . Cases where legacy becomes vest- 
ed in interest and is transmis- 
sible, 

(i) When payment alone is post- 
poned, 

{a) In case gift and direction to pay 
are distinct, 

{b) In case the only gift is in the 
direction to pay. 


if) In case intermediate interest is 
given or applied for the ben^t 
of the legatee, 

( 2 ) Where a prior interest is created, 

( 3 ) Where the prior interest is 
followed by gift over, 

§ 9, Effect of cf ft over upon vesting, 

§ 10. Note, 

§ lit “ Unless a contrary intention 
. appears by the willl 

§ 12. Postponement of vesting under 
residuary bequest, 

§ 13. Postponement of vesting from 
other causes, 

§ 14. “ To be paidl" or ‘^payable atl^ 

15. Direction to pay. 


the expiration of the period limited for the duration of an estate immediately preceding it,— <• 
both estates being created by the same instrument (i). [See Blackman v. Fysh^ (1892) 3 
Ch. at 220]. If any estate, be it ever so small, is alwsys ready, from its commencement to 
its end, to come into possession the moment the prior estates, be they what they may, happen 
to determine, — it is then a vested remainder ♦ * ♦. It would oe an estate in possession 
were it not that other estates, have a prior claim ; and their priority alone postpones or 
perhaps may entirely prevent, possession being taken by the remainde^man. The gJffW* 
immediate ; but the enjoyment must necessarily depend on the determination of the estalteiit. 
of those who have a prior right to the possession” (2). Thus, where the person to whom th« 
estate in remainder is limited, is ready to take it the moment the prior estate determtii'esi 
the remainder is a vesled one. \Manmatha Nath Biswas v. Rohillimoni Dasi^ I. L. R. 27 A4 
406]. But if such person is not ready to take as soon as the prior estate determines, the 
remainder is contingent. If, for instance, an estate be granted to A for his life, with remainder 
to his first son, A having no son at the time of the grant, the remainder is contingent, until 
A shall have a son born to him. As soon, however, as a son is born to A. the remainder ceases 
to be contingent, and it becomes a vested one. A contingent remainder ipay therefore, be 
defined to mean a remainder granted to a person unborn, or unascertained ; or it is a remain- 
der granted to a person conditionally upon the happening of an event that may never happen, 

. or may not happen till after the determination of the prior estate (3). 


It) { |arm. 864, 4th Edn. ; i Steph. 315 ; 2 Black. 139 ; Wms. R. P. 244 ; Edw. L 

Wms. R, P. 225 ) I Steph, 322 j 2 Black. 143. 

,Wms. R, P. 2691 Edw. L. of Pro. iji. 
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• Extent ot the Section. 

This section is incorporated in the Hindu Wills Act is applicable to the Hindus, Jainas, 
&c. 

§ 1* The section. — Legacies ate payable under a variety of circumstances 
according to the directions of the testator. These cir- 
Mgacies cumstances are chiefly two : (a) where a l^acy is given 

ciK^stanees* generally, without specifying the time when it is to be 

paid ; and (//) where a future time for the payment of the 
legacy is defined by the will. Section 91 (S), contemplates the first, and 

this section deals with the second. The principal question involved in both is, 
what is the vesting period of the legacy, or when does it become due and when 
payable ? A legacy may be due at one period and payable at another, as for 
instance, when there is no direction in the will as to the period of vesting, the 
legacy is due on the day of the testator\s death [sec. 91 (S), su/ra], though not 
payable till the end of a year next after that period (i). See sec. [”7 

It has already appeared that, under section 91 (S), su/ra, the transrnissi- 
bility of a legacy to the legatee's representatives, depends 
Transmissibilstyde- upon the period of vesting, and such period, when the will 
penjls upon vesting, is silent as to the time when the legacy is to be paid, is, 
the day of the death of the testator ; in other wwds, the 
transmissibility of a legacy does not depend upon the period of possession or 
enjoyment, but is determinable by the period of vesting only. This section, in 
effect, repeats the same thing, adding, that the same result mil follow even if the 
testator expressly directs that the possession or enjoyment of the thing bequeath- 
ed shall be delayed or postponed. 

Neither of these sections contemplates any direction in the will as to the 
period of vesting. From this it is not to be understood that in all cases where 
payment or possession is postponed, or words of futurity are introduced, the 
vesting is necessarily to be on the testator's death ; for, in such cases, it may be 
a question whether the future time is intended to be annexed to the time of 
payment, or to the very gift itself ; that is, w^hether such time is intended to 
suspend the payment or possession, or to suspend the vesting. It has accord* 
ingly been laid down that, “ when a future time for the payment of the legacy 
is defined by the will, the legacy will be vested or contingent, according as, upon 
43pi^truing the will, it appears whether the testator meant to annex the time to 
lihe, payment of the legacy, or to the gift of it.” In other words, if the futurity 
to relate to the time of payment only, the legacy vests immediately, ' or if 
|^®^l|nnexed to the substance of the gift, the very vesting is suspended (2). 

instance, a sum of money is bequeathed to a person at the age of 
or at the expiration of a definite period from the death of the testator, 
%^ery vesting, and not the payment merely, is deferred ; but if the legacy is, 
in the first instance, given to the legatee, and is then directed to be paid at the 
age of 21 years, or at the end of ten years after testator's death, the legacy vests 
immediately. 

question, therefore, under this section, resolves itself into this t— 

' , Whether the words of futurity are inserted mth the inten* 

question one of tion of postponing the vesting, or merely to suspend 
eonatoetlon. possession or enjoyment of the thing bequeathed;'^|J^ 

other words, whether the legacy becomes vested in inteji^^; 

b transmissible to the legatee’s representatives if he dies before tfae-fiei^P^ 

„ 4. (a) Wms. ujoj i Jarm. 837, 4th Edn.; 79*^., 5th 
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of enjoyment arrives (i). It is thus a question of construction, and* must, 
therefore, be governed by the rules of construction of wills, the intention of 
the testator being the governing principle. ^ 

In cases where the vesting is postponed, the legacy is contingent, and it 
comes within the operation of section 107 (S), infra. 

This secti^ corresponds to section 19 of the Transfer of Property Act 
of 1882.* 

§ 2 « *‘V6Sted.” — The literal meaning of the word ‘vest' is, to give or 
confer an immediate fixed right of present or future possession of or authority 
over (2). In its original sense, the word means possession^ the term “ vested” 
being nearly equfv&lent to “ possessed” [see sec. 4 (P), post\ Thus, although 
“vested” refers not to contingency, it has come to be regarded as meaning 
something opposed to “contingent” or “conditional” (3). 

In cases arising on wills in which the testator expressly declares that the 
legacies shall or shall not be vested at or until a particular period, the word 
“ vested” has been frequently construed in a sense other than what its strictly 
legal meaning convey. Thus it has sometimes been regarded as meaning 
- “ transmissible,” sometimes as meaning “ vesting in possession,” or “ payable,” 
and sometimes as meaning “ indefeasible.” But the distinct and definite mean- 
ing which the word “ vested” legally bears must be attributed to it in construing 
the will in which it is used, unless there is evidence to be gathered from the 
context, that the testator did not meah^o affix that meaning to the expression 
[Glanvil v. Glanvil, 2 Mer, 38] (4). According to the latest authorities the 
word “ vested” seems to convey the idea of proprietory interest. Thus a person 
is said to take a vested interest in property (real or personal) when he acquires a 
proprietory interest in it, either in possession or in remainder (5). 

I’he word “ vest” is ordinarily applied in relation to — 

(fl) a right of present enjoyment, as 7 )ested in possession : 

(/;) a present right of future enjoyment, as vested in interest ; 

if) a right which is contingent ; as in- the case of a legacy to D. in case 
A. B. and C. shall all die under the age of 18, or 

* Section 19 of the Transfer of Property Act runs as follows : — 

Where on a transfer of property, an interest therein is created in favour of a person with* 
out specifying the time when it is to take effect or in terms 
NVfttcd interest. fylng that it is to take effect forthwith or on the happed^Pr 

of an event which must happen, such interest is vested, 
a contrary intention appears from the terms of the transfer. 

A vested interest is not defeated by the death of the transferee before he obtains 
possession. 

Explanation.— 'An intention that an interest shall not be vested is not to be inferred 
merely from a provi.sion whereby the enjoyment thereof is postponed, or whereby a prior 
interest in the same property is given or reserved to some other person, or whereby income 
arising from the property is directed to be accumulated until the time of enjoyment arrives 
or from a provision that if a particular event shall happen, the interest shall pass to another 
person. 

(0 1 Jarm. 799, 4th Edn, ; 756, 794, Sth Edn. 

, (2) Webster. 

H 4 wk. 22 l, 222 . 

Wms. 1263, 1264 ; Teeob. 504, 5th Edn. 

(S) tJ^derhill, 192, 193 ; Rawson’s L. Lex.; Bigelow. 244, F. n. 
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(//) a right which is conditional, as where a legacy is bequeathed to A., 
'On condition that he marries with the consent of B. 


§ 8. VOSted interest. — An estate or interest is vested^ as distinguished 
from contingent^ either when enjoyment of it is presently conferred, or when, 
if enjoyment lisi postponed, the time of enjoyment will certaig^ come to pass. 
In other words, an estate or interest is vested when there 11 ^ immediate 
right of present enjoyment or a present fixed right of future enjoyment (r). 
Where the estate or interest is vested, the person entitled to it, must be in 
existence and ascertained, and his title must not depend on the happening of 
some future and uncertain event. For, “ An interest limited to a person unborn 
or unascertained, or to a person on the happening of an uncertain event, 
is not a complete estate, or right of ownership, so long as the uncertainty 
continues as to the person entitled, or as to the event on which the title 
depends (2). Thus if a testator devise his property to A. for life, and after A^s 
death to B., B’s interest, though postponed in enjoyment of the res itself, is 
vested, because the time^of enjoyment is certain to come to pass. In this case, if 
there be a further direction to the effect that, in the event of B. dying during the 
lifetime of A. the property should devolve on C., B’s son, and B. actually so dies, 
the interest of C. which was contingent during the lifetime of B. becomes vested 
as soon as he dies [sec Monmothanath Biswas s. Rohillimoni Dasi^ I. L, R, 
27 A., 406]. 

As regards this ^ certainty,” it may be noted that, when we speak of the time 
of enjoyment or payment being cerdSi, we mean that it must be certain that 
such time will come if the legatee lives long enough. “ No doubt it is uncer- 
tain whether a legatee will ever attain a given age, but since he must attain it 
if he lives, this latter contingency is disregarded” (3). Thus where one S. executed 
a will and devised all his property to his daughter B, and nephew D., to take 
effect after his own death and that of his wife M., and D. alone survived the 
testator but predeceased M., it was held, that I), took a vested interest which 
was transmissible to his representatives. Here it w»as certain that if D. lived 
long, the time of his enjoyment would come after the death of M. [Bilaso v. 
Munni LaHigii), 8 A. L, J. 577 ; 1 . L. R. 33 A., 558 ; Bhagabati Barmanya 
V. Kali Charan Sing (1911), 15 C. W. N., 393 ; 8 A. L. J. 433 ; 13 C L. J. 
434 5 13 Bom. L. R. 375 3 38 Cal. 468, followed], (a) 


^ 4# Contingent interest. — An estate or interest is contingent if the 
of enjoyment is made to depend upon some event or condition which may 
fW ma3j^ not happen, or be performed, or if, in case of a gift to take effect in 
/Ipture, it qmnot be ascertained in the meantime whether there will be any 
the gift. In other words, an estate or interest is contingent, when 
the right pf enjoyment is to accrue, on an event which is dubious and uncer- 
lattt (4)^ Thus where a testator bequeaths a legacy to D in case A, B, and C 
shall all die under the age of r8, the legacy to D. is contingent. So where a 
testator devises his property to A for life, but in case he dies under 21 then 


An interest subject to no condition is said to be vested indefeasihly^ Int^i 
td eddditions are said to be -oesUd subject to be digested when the coadit|of 
and conting^t when the condition is prec^ent. Salm* Jur. 23$ ; Strah-wUL 4 ^ 


. 2 ; a Fearne. a6 ; Bigelow, 244. 
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over to B., B’s interest aS contingent According to Messrs Underhill and 
Strahan, a contingent interest is one in which no proprietory interest is vested 
unless some condition precedent is performed (1).^ 

“ The difference between vested and contingent interest is the difference 
between a transaction into which a condition enters and one in* which there is 
no condition.’*^ An inter est in property may be declared to arise either on the 
happening of an event which may or may not happen, or on the happening 
of an ev ent which must happen some day, e, on the death of any given 
person. Where the happening is uncertain, there is a condition, and until 
this condition is fulfilled, the interest is only contingem. But where 'the event 
is sure to happen^ or must happen, there is no condition such as is required to 
be fulfilled, and* therefore, the interest is vested from the first. It is none the 
less vested because the enjoyment of it is postponed (2) (a) 

A testator directed as follows : — “ After my death my widow, being in 
possession for the term of her natural life of my properties, shall perform the 
Iswar Seba and other rites. My widow shall have power to adopt ♦ ★ 
After the death of my widow, my brother’s son and his sons and grandsons, 
* * being ' in possession of my properties, shall perform the Iswar Deb 

Seba” The widow died without adopting any son. — In a suit by the 
testator’s brother’s son for possession of certain properties left by the testator, 
the question being whether -fhe bequest to the plaintiff was contingent 
on the, failure to exercise the power of adoption conferred on the widow, 
it was held that the brother’s sons took a vested estate of inheritance, 
subject to the widow’s life estate and liable to be divested by the adoption of 
a son by the widow [Gooroo Das Mustafi v. Sarat Chandra Mustaji, I. L. R. 
29 C, 699 ; 6 C. W. N. 721]. 

(a) It is thus apparent that there are two kinds of contingency : contingency of the 
event and contingency of the person. There may be a third class where both the 
event and the person are uncertain ; but this does not seem to he recognized as a 
distinct class (3). Contingent interest or ownership is something more than a mere 
chance or possibility of becoming the owner. That is, it is more than a mere spes acquisi- 
Hones. Thus I have no contingent interest because I may purchase the property or the 
owner may leave it to me by his will. Hence contingent intere.st is based not upon the 
possibility of future acquisition, but upon the present exi.stence of a title which is inchoate or 
incomplete (4). 

An interest is thus vested when the owner’s title is already perfect ; it is contingent 
when his title is imperfect but is capable of being made perfect on the happening or fulfilment 
of some condition. So that, in the former case he owns the right absolutely, in the latter 
conditionally (5). 

It will further appear that, ** vested interest’’ and " contingent interest** are such intjereste 
in property as are created by act of parties, as distinguished from those that are created hy 
law. Thus the right of a son or daughter, or any other heir of a person to inherit his property 
after his death, is neither a *' vested” nor a ” contingent ” interest \_Ahdool Hoosein v. Goolam 
Hoosein^ 1 . L- R. 30 B., 304; 7 Bom. L. R. 742; see Brahmadeo Narain v.Harjan Singhs I. 
L. R. 25 C.i 778, at 780]. Such right is merely a ** hope or chance of succession which may be 
defeated by the act of some person having the present disposal of the property*'. It is a mere pos- 
sibility. In /n re Parsons ; Stockley v. Parsotts [L. R. 45 Ch. D. 51, at 55, 56]. Mr. Justice Kay 
said : '* It is indisputable law that no one can have any estate or interest, at law or in equity, 
contingent or other, in the property of a living person to which be hopes to succeed.^ as heir 
at law or next of kin of such living person. During the life of such person no one can have 
more than a spes sucessionib i.e.f an expectation or hope of succeeding to his property.** 

(1) Underhil. 193. 

to) Wms. 1234 \ Shep. and Bro. Act IV. of 1882, pp. 69, 70. See, 2 Watson's Com- 
pendtuin, of Equity, p. 1099. 

( 3 ) J 666. (4). Salm. Jur. 235-236. <S) 
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Where a testator devised two freehold houses specially specified to his 
niece using the words ** when she shall attain the age of 25/’ and bequeathed 
the residue to his brother ; and the question was raised whether the niece took 
a vested or a contingent estate, it was held, she took a contingent estate upon 
her attaining the age of 25, so that the brother was entitled to the rents of those 
two houses immediately \Re Francis \ Francis Fraticis^ (1905) 2 Ch. 295]. 

A testator conferred by his will a life estate on his widow B., and provided 
that if she adopted a son, his properties would pass to that son after his death, 
but that if no son were adopted, those properties would pass absolutely to 
N., provided he lived in the testator’s ancestral house ; and that if N. or his 
descendants hailed to live in that house the properties would pass to other 
specified relatives of the testator subject to the like condition ; and finally, that 
should any such relatives fail to fulfill that condition, they would pass to any 
agnate, and such agnate failing, to any brahmin who would live there — the 
testator’s ancestral house. No son was adopted by B., and in B.’s lifetime N. 
joined with her in conveying the house to a stranger. It was held, N.’s interest 
during the widow’s lifetime was contingent, the contingency being her death 
without adopting Charan Bhattacharjee Sarup Chandra Sen {1^12) 

17C. W. N. 39], 

§ 5. Vested in possession. — An estate is vested in possession when 
, there exists a right of present possession or enjoyment. If for instance, a legacy 
^ be given in general terms, without specifying the time when it is to be paid 
vOr made over, it is due on the day of the death of the testator, and the legatee 
takes an immediately vested interest. Such a bequest is said to be vested in 
possession, because, there is a present right to the immediate possession or 
enjoyment of the thing bequeathed (i). “ Vested in possession” is a legal term 
applied to a right of present enjoyment actually existing (2). So that an estate 
vested in possession is equivalent to saying “ an estate in possession.” 


§ 6. Vested In interest. — An estate is vested in interest, when there is 
a present fixed right of future possession or enjoyment as this section provides 
(3). That is to say, an estate is vested in interest when the right to its future 
' enjoyment has accrued, but its present enjoyment is delayed. Where the estate 
is contingent the right to such future enjoyment even has not accrued. Vested 
m interest” is equivalent to vested in right.” [See Srinivasa v. Dandayuda- 
't.pani^ I. L. R. 12 M., 411]. 

‘1 w 


§ 7* Words necessary for vesting. — No particular words are 
necessary for the vesting of a bequest or legacy. “ A bequest in favour of a 

« rson simply (that is without any intimation of a desire to suspend or postpone 
bpfl^ipn) confers a vested interest.” The words parjyapta kaibek^*' whether 
they “descend to,” or “devolve or go,” or “ shall become vested,” have 
the effect of vesting at once. Where the testator declared that all his ancestral 
' and self-acquired properties, “shall descend (/. e, in equal shares 

to the eldest son to be born to each of the daughters of my late brother, J. E., 
D’Silva, (namelyX Mrs. C. P. & Miss, F. D, who are now alive,” it was held, 
that the words “shall descend” conferred a vested interest, that is, the properties 
vested as soon as the eldest son was born [^Harris v. Brawn^ J. C., 

!,,fi2-i;.5CW.N.7293. • . , ''' 


2 ; 2 Featne. 25-27. 
. L. L«x. 

,m^7. 
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§ 8* Cases where legracy becomes vested* in interest and is 
transmissible. — The general rule is this : A bequest to a person fayaUe or 
to be paid at or when he shall attain 21 years of age, or at the end of any other 
certain determinate term, confers on him a vestea interest immediately on the 
testator’s death, as debitum in praesenti solvendum in futuro a debt due 
at present to be paid at a futue time), the words “ payable” or “ to be paid” 
being annexed to the payment and not to the gift itself [Stapieton v. Cheales^ 
Free. Ch. 317 ; Shrimpton v. Shrimpfon, 31 Beav. 425] (i). See § 14 infra. 

A., a testator, “ set apart j^2oo” in favour of B., to be paid to him in the 
following manner : — to be paid on B. attaining the age of 21 ; ;£5o on 
attaining 25 ; and the rest, on attaining 30. The will contained no direction 
as to the intesmediate income and there was no gift over of the principal. B. 
on attaining the age of 21 received the first mentioned ;£5o, but died before 
he was 2 5. It was held, the bequest was a present gift and vested at once, the 
payment only being postponed, so that the legatee dying before 25, his legal 
personal representative was entitled to be paid the unpaid balance of the 
principal with income [In re Couturier ; Couturier v. Shea (1907) i Ch. 470 ; 
Gosling V. Gosling, John 265]. 

Regard being had to the inartificial language of Indian wills it may be laid 
down as a general rule, that a bequest in the absence of anything to the contrary, 
becomes a vested interest in the devisee or legatee from the date of the testator’s 
death [Ammal v. Sawmi Pillai (19 ii) n M. L. T. 27]. 

(i) Where payment alone is postpond.— That is to say, where the 
gift is clear, and by such gift “ the payment or possession of the thing be- 
queathed is alone postponed,” the legacy becomes vested in interest Thus 
where a legacy of 100/. was bequeathed to an apprentice to be paid to him within 
six months after he should have fully served out his apprenticeship, and the 
legatee instead of serving his time, ran away from his master and died intestate 
after the period of his apprenticeship expired, it was held that the legacy vested 
in interest and was transmitted to his representatives [Sydney v. Vaughan, 2 Bro* 
Pari, ca, 254 ; Jackson s. Jackson, i Ves. Sen. 217] (2). So, if the direction be, 
“ on the death of any or either of my said four sons or of the said R. & M. leaving 
lawful male issue, such male issue shall succeed to the capital or principal of the 
share or respective shares of his or their deceased father or fathers to be paid or 
transferred to them respectively on attaining the full age of 21 years,” a veste 4 
interest will be conferred on the issue immediately on the death of the father 
\Bramamayi Dass y.Jages Chundra Dutt, 8 B. L, R. A. C. 400; Manmatha 
Nath Biswas v. Rohillimoni Dasi, 27 A., 406 ; Narayan Iyer v. Anai Iyer, (1912) 
M. W. N. (1913) 189]. 

A testatrix gave all her real and personal estate to trustees in tru3t for her 
children who attained 21 or married, and if more than one, in equal shares, with a 
gift over to other persons in the event of her death “ without leaving any children 
surviving me.” There was one child who survived the testatrix and died an 
infant It wa^ held that the child did take a vested interest at birth and that the 
gift over did not take effect [Jones v. Jones (1906) i ch. 570]. 

. I 9 dase gift and direction to pay are distinct.— That is, where 
there b gift and an additional direction to pay at a future time. Or 
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in other words, where the gift and the direction to pay are distinct [see De 
Sauza V. Vaz, 1. L. R. 12 B., 145] (1), the inference is, that by separating 
the gift from the time of payment, the testator intended that the vesting should 
not be contemporaneous with' the period of enjoyment. Thus, where a testator 
bequeathed a sum of money to trustees, in trust for his daughter for life, and 
after her death in trust to pay the same unto or between or amongst all and 
every the children of his daughter, as and when they shall respectively attain the 
age of 21 years, “ to whom I give and bequeath the same accordingly it was held 
that the legacy vested in the children at their birth. Here the words “ to whom 
I give, &c.,” constituted a gift independent of the direction to pay, so that the 
gift and the direction to pay were distinct \ln re Bartholomew^ i Mac. & G. 
354 ] (*)• 

Ramemoni Dasi v. Premmoni Dasi [9 C. W. N. 1033] ^ similar case. In 

that case the testator after giving authority to his wife, executors and trustees to 
lidopt sons, and providing for certain expenses and giving a legacy to his wife 
iwho was also an executrix) declared as follows : “ In no case shall such adopted 
son have or exercise any. control or dominion over my estate and effects until the 
death of my wife, after which event I direct my said executors and trustees to 
ihake over the whole of my estate and effects, both real and personal, * * * to 
such adopted son who shall survive my wife, if he shall have attained his age of 
1,8 years during the lifetime of my wife, or on his so attaining such age after her 
l^^ease, to whom and his heirs J give devise and bequeath all the same^ It was 
pild, that the words to whom and his heirs, constituted a present gift 
Independent of the direction to pay or make over. Here also, the gift and the 
direction to [jay were distinct, so that the testator clearly intended to confer a 
ested interest upon the adopted son. 

* The difficulty in such cases is to decide whether there is a substantive 
gift and a direction to pay, or whether the only gift is in 
the direction to pay [see infra sec. 107 (S), § 5 (i)]. For ins- 
tance, where the testator bequeathed certain sums of stock 
to trustees, to pay 40/. per annum to his daughter M. for life, and after her 
decease, “ to pay, assign and transfer the sum of 1000/. stock equally amongst 
Ed} the children of M., to be paid a?td transferred to them when and so soon as the 
^ts^ngest should attain his or her ^2/ and directed that, after the 
decease of his daughter, the dividends should be applied for the maintenance of 
^ children ] and at the death of the testator M. had four children, one of 
mom died before the youngest attained 21, and the youngest alone survived M.; 
n . was held that the four children took vested interests in the stock, so that, 
death of some of them before the youngest became 21, did not defeat the 
pfir to them. In this case, as Sir L. Shadwell, V.-C, observed, there was in. 
^ first place, a clear gift to all the children in the shape of a direction to pay 
and' transfer, followed by another direction to pay and transfer, “ when and so 
soon as the youngest of such children should attain his or her age of 21 years.” 
Thus there was a clear gift distinct from the direction to pay at a future time 
^hafftrs V. Abell^ 3 Jur. 577 ; see Williams v. Clark^ 4 DeG. & Sm. 472]. 
But if the direction be to pay and transfer unto and amongst children in manner 
followings that is to say,” the shares of sons to be payable at 21, &c., stich direction* 
will not he distinct from the time of payment, and so the rule will not apply 

^ ^ 

y j[ijr Hawk. 225; Bigelow. 255 . 

796 sth Rdn.; Hawk. 226; UndefbUl, 200; ;Theob. 384 


A diflictilty 
plained. 
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[Shutn V. Hobbs^ 3 Drew. 93] (i). See Mas^ky, JkrgusBon [ 1 . L. R. 4 C, 304] 
where Shum v. Hobbs (supra) has been distinguished. 


In doubtful cases, * the construction may be •assisted by reference to other 
limitations. Thus, where there was a gift for the children of a tenant for life, 
to be paid upon their attaining 25 years, and if but one child, the whole to 
become the property of liuch only child, upon his attaining 25, and be trans- 
missible to his heirs, &c., it was held that none of the children took vested 
interest before 25, the gift, in the event of there being an only child, being 
clearly contingent \Judd v. Judd^ 3 Sim. 525]. “ It is hardly supposable,” 

says Mr. Jarman, “ that the testator could mean to create a difference of this 
nature between a plurality of objects and an individual object” (2). But if 
the bequest wore to all the children of A. on their respectively attaining 21, 
“ and if but one child, the whole to such only child,” the contingency as to 
attaining 21 would not be imported into the gift to the single child, and the 
only child would then take a vested interest [ v. 16 Beav. 365; 

King V. Isaacson^ i Sim. and G. 371 ; Johnson v. Kau/dSy L. R. 5 Eq., 268] (3). 


Where a testator constituted his two disciples, S. and J. (aged 18 and 1 1 
years respectively), his heirs, “ subject to the conditions written below,” and 
directed that out of the net income of his estate his trustees should expend 
Rs. 500 every year for the maintenance of each disciple, or pay that amount 
to each disciple every year, and that when J. should attain the age of 30 years 
the trustees should give to J. the net residue of his property remaining at that 
time, or in case of J.’s death, should give the same to S. j the question being what 
was the nature of the gift to J., it was held, that the gift was immediate and 
the property vested in J. on the testator^s death. Sir Chirles Sargent, C. J. 
said : “ The first question is as to the nature of the gift to J , which 
depends on the construction to be placed on the appointment of him 
as heir “ subject to the conditions written below,” one of which is that the 
net residue of the property is to be given over to him when he should attain 
the age of thirty and be fit to carry on business transactions. We think this 
amounts to an immediate gift of the property on the testator's death to the person 
so designated, whilst postponing the period for the enjoyment of it ♦ * * 


* According to Messrs Underhill and Strahan. in doubtful cases, the following facts tell 
in favour of vesting (4) 

(a) The fact that the testator has made a distinction between the gift and the time of 
payment or enjoyment of it (see supra), 

(b) The fact that the intermediate interest is given to the legatee [see sec. 107 (S) $ 6]. 

(c) The fact that a testator has directed the gift to be severed from his general estate, 
and held in trust, together with accumulations of income, for the legatee [see sec. 107 (S) $ 6. 
( 4 )]. 

(d) The fact that the gift is a residuary bequest. See 4 14 infra, 

(«) The fact that after a gift to a class at a given age, the testator directs that the 
shares of those dying under that age shall go to the survivors. See 4 10, iftfra, 

(f) The fact that after a gift at a given age, the testator makes a gift over on another 
contingency (as death under the given age without issue). See 4 >0, infra. 


(1) I ]arm. 837. 4th Edn, 795, 5th Edn.j Bigelow. 256; Hawk. 226; Theob. 384, 
3rd Edn. J 306—7, 5th Edn. 

(2) Jarm. 852, 4 Edn.) 81 1, 5th Edn.) Hawk. 227; Theob. 384, 3rd Edn. ; 507,, 5th 
Edn. 

u (3) 1 jarm. 853, 4th Edn, 812, 5th Edn. t Hawk, 225 Hend. 224 ; Theob. ihid^ 

(4) Underhillt 1941 295. 
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postponed. So that, where a will confers an absolute but directs that 
property so given shall not be made over to the legatee until he has attaint^ 
a certain age beyond the period of his majority^ the legatee will be entitled to * 
the possession of the property as soon as he attains his majority, unless th^ will 
confers an interest upon some person for the intervening period, or lirifipss 
there is a prior estate \Husenbhoy v. Akmedbhoy, I. L. R. 26 B., 319]. 


The special characteristic of this class of cases is that, there is a prior^ 
interest extending over the whole period for which the devise 
Speaal character^ postponed. In such cases, therefore, “ the gift is in 
effect a devise of the whole estate instanter to the ultetSor 
_ . devisee, with the exception of a partial interest carved out ^ 
for some purpose’^ (i). fSee supra Lallu v. Jugmohan and Ckunilal v. Bai 
Muliy where the principle has been applied by analogy]. 


istic of the foregoing 
cases* 


(3) Where prior interest is followed by gfift over, --Where there 
is a gift to a person for life, if she so long remains 
The prior gift may unmarried, followed by a gift over in the event of marriage 
fail in any manner, the gift over or the remainder is not dependent on the 
contingency of the widow’s marrying again, but is vested 
Und takes effect immediately on the determination of her estate whether by 
marriage or by death [Luxford v. Ckeeke^ 3 Lev. 125 ; Meeds v. Wood^ 19 Beav. 
215^(2). The same construction prevails where the prior gift is to a spinister 
until marriage [Eaton v. Hewitty 2 Dr. and Sim. 184 ; IVardroper v. Cutfieldy 
33 L. J. 605], or to a person until he becomes bankrupt [Etches v. ElcheSy 3 Dr. 
441 ; in re Akeroyd : Roberts v. Akeroydy (1893) 3 Ch. 393], with a gift over in 
case of marriage or bankruptcy (3). 


But where the testator first makes an absolute gift for life, and then en- 
grafts thereon a gift over to take effect on the marriage of such legatee, the 
conclusion is, that the gift over is not to take effect unless the contingency 
happens (4). In other words, if the gift over is solely dependent upon marriage 
a dPerent construction will prevail. Thus in Shefield v. Lord Orrery [3 Atk. 

where A. devi.sed his house &c., to bis wife for life, upon this express 
condition only, that tf she should marry agaiuy then the house &c., should go 
forthwith to his eldest son and his issue, it was held that the gift to the son was 
a contingent limitation to take effect only on the wife’s marrying again. 


The distinction above indicated may be explained thus ; — When the not 

The dlstlnetioa ex- « interwoven in the original gift ^ the 

plained. words ‘‘ if she do not marry again m Luxford v. Cheehe^ 

* supray indicate), the testator is considered to have 

created an estate during widowhood, so that his subsequent reference to marriage 
is generally construed to indicate an intention that such estate may be deter- 
mined by whatever may terminate the widowhood, whether marriage or deat^ ; * 
and consequently the gift over is a vested remainder expectant thereon [Browne 
V. ttdmmondy Johns, 210, 213; Meeds v. Woody 19 Beav. 215; UnderMllv. 
XodeHy 2 Ch. D. 494 ; Pile v. Salter^ 3 Sim. 41 r] (5). But where the i ‘ ' 


(1) Wms. 1247 ; 1 Jarm. 806, 4th Edn. ; Hawk. 239. ^ 

(2) I Jarm. 802, 4th Edn. ; 759 760, 5th Edn. ; Bigelow. 251 ; Theob. 380, 31^ fdn. ; 

309 ^ 3tb 8dn. ' 

Bigetow 251, F. n. ; Underbil; 204; 1 Jarm. 804, 4th Edn.; 761,, 

Tii^b. 38b. 3rd Edn.; 500, 5th Edn. 

(4) I farm. 8c^, 8 d 4 i 4tb Edn. ; 760, 5^1 "Edn. 

(5) I Jarm. 801^8044 411th Edn.; 76o--fi6i, 5th Edn.; Bigelow. 2$2, 
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knot 90 intervtovedi that is, wh^n the gift for life ia absolute and tiiKtondi^ 
ScMial, the gift over cannot take effect unless the contingency happens, Thai 
in such cases the gift over becomes solely dependent upon marriaj^ as in S^/Mi 
V. Orrery^ {supra) (i). 

^ § 9. Effect of ^ft over upon ?estin8r.— A gift over is arbere thh 
. direction is, that if a particular event shall happen, the 

over, meaning legacy will go over to another person. Such pfts are 
sometimes considered as affording an indication in favour 
of an immediate vesting. For, although a gift to a person if he should live 
tor attain a particular age, standing alone, would be contingent, yet, if it be 
« followed by a limitation over in case he should die under such age, the 
gift over is considered as explanatory of the sense in which the te^^tator 
intended the legatee’s interest in the property to depend on bis attainitj^r 
the specified age, namely, that at that age it should become absolute and 
Indefeasible , the interest in question, therefore, is construed to vest in- 
stonier (2), Thus m Doe d. ffunf v Moore (14 East 601), where the devise was 
to M., “ when he attains the age of 21 years,” to hold to him, his heirs and 
assigns for ever ; hut in case he should die before lu attained the age of 21 then 
over ; it was held that the estate vested immediately (3) Here, if the dense 
td were simply if or when he should attain the age of 21, without further 
nrovision, it would have been contingent. But the subsequent provision, 
« but m case &c ,” made the gift a vested one. 

Bjut the authorities are not very clear on the point, and it seems doubtful 
whether a mere gift over upon death under 21 will have the effect of vesting 
la prior gift contingent upon attaining 21 [see Rtdgway v. Jttdgway, 4 DeG. 
and S. 27* ; Davies v. Fisher^ 5 Beav. 201] (4), 


XxiBlandu, (3 M. and K. 411), there was a bequest to trustees 

of the testator’s residuary estate, with a direction to apply so much of the 
interest, dividends, and profits as might be necessary for the maintenance and 
education of the children of the testator’s daughter until they should 
ively athMU the age of 24, and then to divide the principal eqally beepto 
them, with a gift over in case any of them should die, under 24 without leaving ' 
isi^ : and it was held that the bequest gave a present vested interest with an 
ex^tory gift over in case of death under 24 without leaving issue. In 
^ ddiWring the judgment of the Court, Sir J Leach, M. R., observed t 
^ vrtiether in a ^ft of this nature (that is gift over upon death under 21), the 

a of vAting postponed, or only the time of payment, depends alto^ther j 

the whole context of the will. If the gift over is siiil{ny upon the deattl 
r 24, then the gift could not vest before that age. tn this case the 
is not simply upon the death under 24, but upon the death under/^^ 
wpaftt leaving issue. If upon a death under 24, at whatever age, lilue 
wK then the gift over is not to take place. It is in effect, tbemo!^ a 
PM interest with an executory devise (5) over in case of death uty|bf S4 
leavihg issue” (6). According to Mr. Theobold, the above observaiRons 


t J[s^^ 81^804, 4th Edis, 708-^61, 5th Bdtt., Bigelow 251, 252, 

k j|^ 3fd Eda. . CII. «th Bdn. 

I, all 
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the tegateo^, vests the principal, 'rimt is to say, where a legacy i.s given to a 
person at a future time, or on a given event, and the testator either giyps him 
the intermediate interest, or directs it to be applied for his benefit, the Court 
considers the disposition of the interest to he an indication of the testator's 
ir^tention that the legatee should have the principal, and on this ground holds 
such legacies to be vested [f>ee J^e Gos/m^^ (1903) i Ch* 448]. “ It is well 

known,’’ said Lord Cottenham, “ that a legacy which w’ould, upon the terms of 
the gift, be contingent upon the legatee attaining a certain age, may become 
vested by a gift of the interest in the meantime.’' [ ITafso^. v. HayeSy 5 Myl. 
and C. 125. See Re ffarfs Trusts^ 3 DeG. and J. 202] (i)? Thus in Stapleton 
V. Cheales [Prec. Ch. 315], a bequest to A. when he attains 21, with a direction 
that the interest shoud be paid to him in the meantime^ was held to be vested (2). 

,^t\when and so soon as 
S 4 Wstees until that age be 
arising , therefrom and to 


Where a testator bequeathed property to a legal 
shall attain the age of 26 years,” and directed 



to the legatee a i)art of the income 
iSe balance, it was held Neville, 4 . that the legacy was a vested 
\Nunharnholme (]i9Tl)"46 U J. S. J, 34], 

lie is applicable only where the directlfeh ' to api)ly the income 
it is imperative. \Fox v. FoXy (a) L. R. 19, Kep 286 \ Re Turney ; 

interest i^ven tiSther persons.— the 

""“itis {as guardians ^ trustees) to be apJ 
a legacy is given to the children of 4- 
" ^ be laid out for the be 
\hamy fi V’^cs. 239 


is 



f only for 

‘i 

^HnrectkM 


Kheretj 


subject 6f the 
vested ' in trua 
given in the 
Thus in Si 


Sift; 5 


ffiven for 

prtion ofthe/£ 
gift was to the, 

; the interest sh<i^, 
^liiough there was^ 
t tween the 21st ^ 
[ [Davies v. Fishe 

jrlft separatee 

fe^once separated fre 
^^ enefit of the legated 
Iditected to accutrti] 
Suiter 


(a) In Fox j 

divide amongst 

(dr iiiatnteoanceliy|K|jneanti and i 

conferred on the to apply less than th 

is distinguishable from So Parker (16 C. j 1 
Fox V. Fox, was approved, but there was no ar^meftt ijfi 


IgiK-i* Fpnereau, 3 ■Atfc?',;; 

ijthe period.— Whew 
time fixed ..h>r th«i 
■A*whe9,they should 
' ftih* <lmr mKtnMH: 
ifi to ihd applkatic^ 

. of each cbildi 
(4). 

Mtate.--Wheru the 
of the estate, and 
interest may riot be 
^^'.with the capital 
festator bequeathed 

a di'recifioQ to 'pay and 
‘"Vitgily thd whole Woiiie^ 
pi were Is a dtscreHon 
fpurpese. Thii cafie . 
''"Tierney v. Tnhiey^ 


1239, 1241 ; I Jarm. 


Edn. ; Hawk. 227, 


(I) Wms 
' " (2) Hawk. 228, 

(3) Wms. 1240; I Jarm. 4th Edn. , Hawk. 228, 

f4) ■; Wms. 1*41 ; Hawk. 2 jd i jarm, 845, 4th Edn. ; 803, 3th Edn 
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certain stock to trustees upon trust to accumulate the dividends until A. should 
attain 25, and then to transfer the principal with accumulated dividends to A. 
absolutely, it was held that the legacy vested in A. although he was a minor 
at the testator^s death and the testator interided that the enjoyment of it 
should bfe postponed until he attained that age [see Love v. DEstrange^ 
5 B. P. C. 59 ; Re JVrey, Stuart v. ]Vrey\ 1 .. R. 30 Ch. T). 507 ; Re Bei^au^ 
L. R. 34 Ch. 1 >. 716; Greet v. Greets 5 Beav. 123. See the observations of 
Sir W. Grant. M, R., in Hanson v. Graham^ supra^ made with reference to the 
decision in Love y. EEstrange^ at 248] (i). 


(5). Where plrt of the income is subject to chargees or annui- 
ties^ — Where part of the income of the fund is to be applied in payment of 
charges or annuities, if the whole of the remaining interest is given to the 
legatee. Thus if the.be AUai lt be to trustees in trust out of the income to pay an 
annuity to A., and to remaining income for the benefit of B. during 

his minority, and when B. attains 21 to transfer the fund to him, B. jvill take an 
immediate vested interest v. Mackihvain^ i Russ. 22a; Roits^^^ Atkerton^ 

28 L. J. Ch. 486] (2). iljus. (e) and sec. 106 (S) 5 i2> ^ 


(6) . Where diseifHiftai^'fbwerligiire^ 

powder is given to the trustees of the fund to apply all or .part of the 
indome for the benefit of th6 legate e \£ f^lsford v. Hunter^ 3 
416; ^|ee ai\^pr^ake v. Robinson^ or either to'^|(ipIy the 

inte|dMb$^ or to accumulate y, and M. 

be vested [se^ Merry v. (3)- 

a contrary view. He says, The M 
t^ neemti^o bb that it Wi^H”^jj4)^(a). 

(7) ' Where*kh#|Fifl^ of 'Ae interest and] 

BOparate. — 'I'hat is, where th^’iiStoest, or •^vidends 

‘p-- ^ ^ ■■ ' 

^ (a) It .leems to be now a i 

a' share of residue, to be paid dr i 


i of conajtruction thig 
Ip the legatee od 



attainini 


with a dixectign that in t%e n^ii|fine’ the income of tte^hare shall 
gilt"1s a vdstfdWiiiC^ ^ssUnje (1903) 44 ^]- Bat 



' ^ives the residue tcK a 
income of the whole 
indiscriminately the i 
D. 44]. In that 
certain age, but is in terms 
to ^lay the interest in thh 
less sO| when there is 
part of the inter^t as 
being of an entife^uf^ 
a ditection to apply 
has been held to ci^te. 
age.’* [See Re MerviA 

,. 4 W0UI4 Jbowcwer 

whole ineoin^ , 
“ ^eaph^cese the whole IN#® 
ths lats^st f0r.main^“"" 
WUiiamsY, 

> (I) Wms, 12; 

Hawk. 231 j 



on their attaining, equal 
eir minorities to’ 

^tingent one and not 
. says : ** In my opi 
thedegacy become 
the person to wl 
ction that the trusteeii^' 
fit’: but I am not 
class of persons equallVlf^^eil 
ik^ — )e fund in the 



aintenance 


jy will of 
ular age 
for his 

_ , , , . .„:or 

-'^en , thjerq.l^i|dtm^i>n 
y Is glv^ll^lSX} not the 
the ’whole or 'such 
case'"whe'.:e, the gift 
linipg a certain age, 
their maintenance 
E' not attain that 


[-‘on a direction to 
„ herwise,” but in 
Iher the gift is of 
[see Re IV^lliams : 


int^eies 


, 4th Edn ; 806, 5th Edn ; Theob. 508, 5tH Edn, ; 


: *• I Underhill, 201 ; Theob. 509, 5th Edn. 

’ Stokes. 90; i ]arm.844,4th Edn. ; 802, 5th Edn. ; Hcnd. .^40; Under- 
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bequest until a particular time, and the principal is directed for the first time to 
be taken out of the residue, and paid or transferred to the legatee at the end of 
that period, the vesting of the principal will be postponed. Thus in Baisford 
V. KeM)ell[^ Ves. 263], where -the testatrix directed the dividends on 500/. to 
be paid to R. E. until he should arrive at the age of 32, and then to transfer 
to him the said principal for his own use, it was held that the dividends were 
a distinct subject of legacy and the principal did not, accordingly, immediately 
vest in the legatee [see Watson v. Hayes^ 5 Myl. and Cr. 125 ; 9 Sim. 500] (i). 
In De Souza Ficzs [I. L. R. 12 B., 137], Mr. Justice Farran expressed an 
opinion to the effect, that Batsford v. Kebbell (sujpra) be held either as 
overruled, or as having been decided upon the peculiar terms of the particular 
will there construed. [See In re Harfs Trusts^ 3 DeG. and J. 195 ; Pearson v. 
Dolman^ L. R. 3 Eq., 315. 


(8). Where the of the interest is contingent.— That is, when 
the interest is not given in the meantime^ but is itself given at the same time as 
the principal, so that the interest is to follow the fate of the principal, the 
principal will not be vested. Thus a legacy to A as soon as she attains 
21 with interest^ is contingent. Or, if the gift be “ I bequeath to A. when he attains 
r8, the sum of 1000/. m/5?m/(not with interest in the meantime)^ it will 
not vest the principal [Knight v. Knight^ 2 Sim. and Stu. 490]. So in Morgan 
v. Morgan [4 DeG. and Sm. 164,] a ^t of 5000/. to A. upon marriage “ with 
the accumulations of interest ther^^ from my death,” Wai held to be 
contingent ^ , 

§ of ttie authOPities. — The ,f‘ Exception” 

the resii^Sf the authwties noted in § 6, su/ra. It may 

seem to^^oint to the following further 
conclil||6^^lil^ l^^i^the gift of intermediate interest must be eo nomine, 
/>., by ii^e ^^nterest, because i^^est being a premium or com- 

pensatio^Wipiiei forbiii^nce of the prini^rj^^ the payment of the interest 
raises an Shference of title to the principal ; where interest is payable 

as mai^l^eisance, the latter, must be co-extensive the wl^le amount of the 
interest (r), that' jfift must be of inter^t, which 

jS sum.«^r rhaintenadie' 


s, however^jj Jbeen’^ held that a gift 
win not vest a legat^^;^though such sum may 
[Bougkton v. Bougi^n, x H^,L. Ca. 406] {4). 



^ual to the whole interest ^ 


§ 8. Inte: 

of the interest 
an individual, 
the interest ol 
fund for the 
attained the ^ 
3K. &J. 20 
Re Mervin v. 



interest when to a class.— A gift 

■ ’ll I 1 1 . 


as '^11 where the bequest> 
that each member, of;, jthi 
(hare ; but w|ji^n! 

^"aiso Re rm^^Harber v, 
ossman, (1891) 2 Ch. 19 



^s where it is to 
^ a distinct title to 
given as a common 
; Class, until all have 
liee LLoyed v. LLoyed, 
. 16 Ch. D. 44 ; 

V . ' 


(i) Wms. 1242, 1243 ; Hawk. 229 ; i Jarm. 845, 4! 

<a) Wms. 1244 ; I Jarm. 847, 4th Edn. ; 805, sth 
230; Underhill, 201. , 

(3) See foot note to { 6 (6) mpTa\ and also Wms. 984, loth Edn, \ i 
Edn. ; Hawk. 227, 

. (4) Hend. T. S. 112, 2nd Edn. ; Underhill, 201. 

^tS) I farHL 846, 4th Edn, ; 804, sth Edn. : Underhill. 201. 


>3, Sth Edn. 

I, 5th Edn: ; Hawk. 
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49. [108 (S)]. — Where a bequest is niade only to such 
i7**be”quert to *such members of a class as shall have attained 

M^shaiPhaveat^* ^ particular age, a person who has not 
ed a particular age. attained that age cannot have a vested in- 

terest in the legacy. 


Illustration. 

A fund is bequ^^thed to such of the children of A as shall attain the age of 18, with a 
direction thati while any child of A shall be under the age of 18, the income of the share, to 
which it may be presumed he will be eventually entitled, shall be applied for his maintenance 
and education. No child , of A who is under the age of 18 has a vested interest in the 
bequest. 


NOTES AND COMMENTARIES. 


1, The section. 

2 . Gift to contingent class and to 

a cfass.upon a contingency. 





Reason of the rule. 
A corollary. 
Exception. 










Bxitnt of the section. 

This secnon is extec^ded to thej^jflndus, Jainas, Sikhs and Bud|^ts. 


§ 1 . The sectiOllo — This action deals with giftsTO a contirgont class. 
The attainment of a particular here made the egndition pre;:edent to the 

vesting of the property, so that, who at the time the pdrsgns to take 

have to be ascertained nq^Hitained that age, are excluded f^ee Maseyk v. 
r. L..R.r4C., 304|,^ ,, / ‘ : 

secMon 2 2 of the Transfer Act 

1882), which ruqs as follows ^Wher^ on a 

property, an interest theif^iA is crewed th niypur 

of such meipbers only of a class a^whpil attain a partictilar 
age, such interest does not vest in arij^member of the class 
whr> hajk nnt attairipfl thataorf*. -x 


’. This section corresj 


Transfer to tSfai- 
tiers of a class ^o 
attain a particular 
age. 



who hj!|^ ifipt attained that age. 


§ 2. GiftiUlJi 

gency.— There is a' 
to a class upon a c 
shall attain 21, or to 
class ; but if the bequi 
21, the gift is to a da^ 1 
vest in those who 
gift of intermedial 
upon^a contingenc|^,„. ^ 
seen [see fi^epl 


Tent class and to a clai^" jy||n a contin^ 

\|ijetween a gift to a and a gi(o 

M^nera^be bequest children 7 oht 

21, to a contingent 

^ they attain 
b^^eriSy?^ Tn the former, thwegacy will only 
f'Jlte section), even though there may be a 
*ot®’*bircumstances, which in a gift to a class 
Ive the effect of vesting the legacy as we have 
§ 107 (S) supra I Bull v. Pritchard^ i Russ; 2ts ; 


v. Duffield, I bow. and Cl. 268 ; Leake v. Robinson,, 2 Mer. 363] (i). 


(0 I Jarm. 850, 855-60, Edn, ; Wms. 1250; Hawk. 224, 242 ; Theob. 506, 5th Edn. 
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§ 3 * Reason of the rule. — in cases of gifts contemplated by this 
section, the particular age is introduced into and made a constituent i>art of 
the description or character of the objects of the gift, and thus there is no gift 
except to the persons who answer that description or character. In the words 
of Best, C. J., “ The estates are not given to any particular children by name, 

but to such children as shall attain the age of 2 1 years ; until they have attained 
that age, no one completely answers the description which the testator has given 
of those who are to be devisees under the will ; and thenefore there is no person 
in whom the estates can vest” [Duffkld v. Duffield^ suprd\ (i). 

§ 4. A corollary. — It is therefore clear that where the gift is to a class 
when the youngest shall attain 21, all who attain that age will take vested interests, 
to the exclusion of those dying under it. 'Fbus in Leemngw Sherratt[2 Hare. 14] 
the testator bequeathed a fund to trustees in trust to sell, “ and to pay and divide 
the money arising therefrom, so soon as my youngest child shall attain the age of 
21, unto and equally amongst my children, share and share alike” ; and directed 
that in case of the death of any of the children leaving issue, such issue were 
to take the share which the parent so dying would have been entitled to : and 
it was held by Sir J. Wigram, V. C. that a child who attained his majority but 
died before the youngest attained 21, was entitled to a share of the fund, though 
no child who did not attain that age was so entitled, the testator having post 
poned the division till the youngest child attained 2 1 [see v. 

I. L. R. 7 C, 218 ; 9 C L. R. 28 ; De Souza v. Vaz^ I. 1 .. R, 12 137] (2) 

It seems, the rule will apply where the income of the fund is directed t(» 
be applied for the maintenance of all the children during their minori^X*'^^' 
LLoyds, LLoydy 3 K and J. 20], although the interest be givefti to he ap^plietl 
for the benefit of Ae children, expressly until the youngest chilu attains twenty- 
one [Cooper V. Beav. 229] (3). 

§ 5 . . — But if the bequ^^i^tis not to a class, but to individuals, 

the above nde will not hold good- Thus^'<ij|ere a testator devised his pro- 
perty to trustees upoii trust to raise out 6f the rents and profits an annuity 
of iop4 for his wife, aidl^to apply the remainder for the maintenance pf his 
chil#en^^ till the^^oungest should tb ,^ell 

to tfie arii^C^ity, and pay the monies atHmg unto and between 

his'^&d children” &jcertain proportions ; it wasl'ri^IRlte lhe children's shares 
were^ited at tiieiel^tor's death, and were nOt contingent on their attaining 
21 [Cooper v, Cooj^^suprd[ (4). 

^ ^ ^ ^ ^ ^ 

(1) I Jarm.s^i 4 tii Edn^'; With. 1249-50 ; Hawk;^^ [203. 

(2) 1 Iar iii |p K l. Ath Edn. ; Wms. 1250; Theob ; Hawk. 223 ; Underhill, 

(3) Hawk.lnJ^^ [20J. 

(4) 1 )arni. Edn. ; Wms. 1250; Theoliikia^sliiiiEdn. ; Hawk. 234; Underhill 
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OF ONEROUS BEQUESTS. 

50. [109 (S)] . — Where a bequest imposes an obligation 
on ^he legatee, he c^an take nothing by it 
unless he accepts it fully. 


Onerous bequest. 


Illustration, 

A having shares in (X)i a prosperous joint stock company, and also shares in 
n joint stock company in difTieuIties, in respect of which shares heavy calls are expected 
to he made, bequeaths to B all his ^shares in joint stock companies. B refuses to accept 
the shar^ in (V'). He forfeits the shares in (X). 


§ L The serlion. 


NOTES AND COMMENTARIES^^ 






§ 2 .. 


Onerous b^mtt m 
a condtmn. 


^ bet/uesl upon 


This section is extern 



t of the section. 

Hindus, &r. 


1. The section, '—Thte isjection seems to contempilKilt cases, a$ Appears 
from" the illustration, wher^shy tjie same will, several propeities, some of which 

lUs or burdensome, are gi^en to the same 
^ependently as in the next sectignJbut together as 


are beneficial and others 
person, not separately 


one entire gift. 




Jlgf lUifiPP a C<giPP»- -There is a 
yonnf^^amjMmg^^ onerous, and a 

iitionat^''ll^esL In the l^rmer, the thing 
,^jts possession or enjoyment necessarily 
f obligation ; whereas in the latter, it is 
but it is the very vesting of the legacy that 
See post^ sec. 1 1 3 (S), Intro, no. 


§ 2. Onerous 

distinction between a 
befluest upon a coH 
bequeathed is itself so ^ 
depends upon the 
not the possession orj 
dei>ends upon such performance. 

prhis section may be compared with section 127 of the Transfer of Property 
of 1882) 
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51 . [110 (S)J . — Where a Will contains two separate and 

One of two separate independent bequests to the same person, 
and independent be- the legatee is at liberty to accept one of 

quests to same person ; , , , , 

maybeaecerted.and them and refuse the other, although the 
the other re used. foj-jyjer may be beneficial and the latter 

onerous. 


Illustration 

A, having a lease for a term of years of a house at a rent which he and his representatives 
are bound to pay during the term, and which is higher than the house can be let for, 
bequeaths to B the lease and a sun* of money. B refuses to accept the lease. He shall 
not by this refusal forfeit the money. 


NOTES AND CQMOTENTARIES. 

§ 1« The section, § 3 , 7 \uo bet^uests'' 

§ 2 . ' Question one of intention. 


Extent of the section 

This secioo is embodied in the Hindu Wills Act and applies to 

§ 1 . The seotipn. — This section reverses the rule laid down in. Tomet v. 
Lord Radnor My. ijlhd K. 252] which seems to have ftftmshed the above 
illustration. In that case it was held that ^e,. legatee must take both the 
bequests or neithei^bat.is to say, she must the benefit cun^ onere (1)* 



Sec sec. 167 (S), However, in A\ 

has been determined that m such cases, the lej 


accept the . beneficial ^ 
H. v* 

J. Ch. 


is one^Sf intention.^lpl'”^ 
and beneficial I 
and independent^] 
one without tl^e otheir, 



the onerous gi 
\h, and G. 468 ; Asti 


Ch. 117 ; Gui 
Society (1896) 


of intention.— 

lathered from the 
ijss arSjiven together as 
' is an intention 

must take all 



y. fVatrond, 22 Ch 
S“l< 3 )- 


§8. ‘‘Two 

Hall, suproy “ where by the aal 
person, some beneficial and the 
to accept the former and reject the latti 

See section i27*of the Transfer of Property 

(1) Wms. 1454; > Jarm. 450, 4th Edn.; 422, 5th Edn ; Tli 

(2) I Jarm. 450, 4th Edn. ; 422, 5th Edn. ; Wms. 1455 ; Theob. 

; (3) Hend. 273 ; 1 Jarm. 422, 5th Edn. ; Theob. 104—5, 5th Edn. 

,1 (4) I Jarm. 422, sth Edn. ; 449—50, 4th Edn. 



D. 573 

■ ' • 


Hall [9‘^es. 552 J it 
rally, at liberty to 
V, RudaU, I J. & 
R. (Eng.), 

istion in these cases 
efore, the onerous 
ilnd" not separate 
tee jsball not take 
V. J^ritten, 42 L. J. 
fnw Life Assurance 


Andrew v. 

lyen to the saihfgC 
lerally at libertf"^ 


5th' 

104, 5th r“ 
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OF CONTINGENT BEQUESTS ^a). 

52. [Ill (S)]. — Where a legacy is given if a specified 
uncertain event (b) shall happen, and no 

Bequest contins'ent . j . , n ^ 

upon a specified an- time IS mentioned in the will for the occur- 
certain event, no r i 

time being mention- rence ot that event, the legacy cannot take 
ed for Its occurrence, unless such event happens before the 

period when the fund bequeathed is payable or distributable. 

; '' 


Illustrations, 


_ ^ is bequeathed to A, and in case of his death, to B. If A survives the 
testati^/.th¥4^<i^gf^ to 0 does not take effect. [See Cambridge v. Rom^ 8 Ve.s. 12]. 

^ 7\A legacy is bequeathed to A, and in case of his death vMthout children, to B. If 
A survives” the testator, or dies in his lifetime leaving a child, t^ legacy toB does not take 
effect. [See B. 35 7]* 

■■ ■■ 

ns? 


(a) A bi^uest subject to.,a 
bequest, and it cannot t ‘ ^ “ 
It is, therefore, a fu' 
effect pr vesb only '|^ 
condition «fibse<|M ‘ 
rise of a 
condition that If 
is a condition sabsequi 
a case comes under 
in the insti:ameiili^^ji%g<^ 

(b) “Uncertain 
has reference tlfUliS' ev 

Contingent will**), it 
almost ail authoriti^, 11 

« !3ts are separate!] 
s jention is used 
beyqn<!^ne’s control. 

aottf^hing whic h Jias^ 
of coarse the " 
section, so that, this 
the bequest is to 
which has to bappei 

la 


fin where such condition ’is>nMeden|, is a contingent 
unless the condition is fulnllea [sec”, 107 (S) su^ra], 
_ t where the condition is subsequent, the bequest takes 
' or dietermined on the of the condition. A 



to the 
the 
issue 
Such 
ntioned 


a subsisting interest is comlltioq prac® 

for instance, a gift to A.} ,8ab|6 

houtUssue, it will go to death of A*’ mi 

‘ *s interest, but precedeci^™tK regard tothat| 
a ; but if the time of deifCirithout issue ! 
a section, 12. pt 

h a condition as distinguished Irp# a contingency which 
doing or not doing sovhe act ante def. will under 
event by which the term condlHm*' is defined by 
But inasmuch as, conditional bjaqjj i fcs and contingent 
It seems reasonable to suppifii^JpK the word “event** 
k: implying something the .|Ppt>ening of which is 
^ cbn'a^^ properly so called, 
being within one’s own power 
jmpbSStS^, is excluded from the operation of this 
here the condition on the fulfilment of which' 
:^jphich has to be performed and not some event 



m 

irwhen his daughters married, anci if they desired to Hva 

liases should be built for them, and by another clause which stood 

the amount of maintenance to be paid to them, it was held, that the payment of 
„jce tlras not made contingent on the marriage of the ladies and the section did not 
l[ia{0) Chandra Kishore Roy v. Prasuna Kumari Dast^^ (19*®) *5 N. I2I C* 

.58;. 21 M. L. J. 116; 38 C., 327]- 
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fc) A legacy is bequeathed to A when and if he attains the age of xS, and in case of 
his death, to B. A attains the age of i8. The legacy to B does not take effect. [See 
Hume V. Pillanst 2 My. & K. 23]. 

(d) A legacy is bequeathed, to A for life, and after his death to B and, in case of B's 
death without children/’ to C. The words "in case of B’s death without children" are to be 
understood as meaning in case B shall die without children during the lifetime of A. 

fe) A legacy is bequeathed to A for life, and after his death to B, and, " in case of 
B’s death," to C. The words " in case of B’s death" are to be considered as meaning " in 
case B shall die in the lifetime of A. 


NOTES AND COMMENTARIES. 

Illustration^, 
Illustration (c), 
Illustrathn (d), 
Illustrathh^ 

Tke ci^lusion. 


§ 1 . 

The section. 

§ 4. 

S 2 . 

“ No time is mentioned for the 

§ 5. 

occurrence of that eventr 

i? 6 . 

§ 3 . 

Illustration (a) [Teason of the 

8 7 . 

ntle\ 

8 8 . 




Extent of the section. 

Thi.s >uctlon apf^lies to the Hindus, Jainas, Ac. 

§ 1. The section. — This section may be compared with section 
a?tte. Under that .section a legacy bequeathed under certain * cirdiilhstancc 
does not vest until certain event happens or does not happen. But Ondfer this 
section, a legacy beqiieathed almost under similar circumstance, cannotj^!^^ 
efiect at all, unless certain event happens before the period when the legacy, 
becomes payable ot distributable. In both, hs^ever, the legacy is contingent,: 
that is, such as depends upon the happening or not happening of some 
uncertain event 

This section lays 

ft, I ' * 







, hard-and-fast rule regfiScSSigthe validity of certain 
(a) of contingent bcqiiJ^fe whicli, to use the words of 
Lord Macnaghten, “ must wherever it' is appli- 

"'^able, without speculating d^^'Brintention of the testator** 
[Mono^^ffuker jei^^ Rmswar Mukerjee^ 3 C. VOJ. 478, at 482 
Hath V, Dasi, I. L. R. 563; U. R. 23 1 . A. iJt}; 

It does not,' accor^|g(jly, embody a rule of consfei^on for giving effect to the 


arls9tie 


(a) The pecuHj|^ of this class is that, where no t| 
spoken of as a there is in reality no conting 

created. Thus, the ** case of his death" am. ^iUt 

constitute a contingen/l^'^y ^ly 

to speak of death as a word of i ^ 

Death can be made uncertain onljnSy assocfaltirig j 
its occurrence. Thus death without issue (that isyli# 
of such birth is extinct), death before 21, and sofortn^ 
that unless the words " in case of his death" are madf?\ 
given to the testator’s intention, which as seen above, 
circumstances the Legislature have provided that, where no tiinTTs ^mentlonecf, the^^o called 
uxicertain event must be associated with '* before the period when the fund bequeathed is 
payable or distributable." If, therefore, the words " in case of his death" be joined to the 
words " before the period when the fund &c,/’ the whole is clear,— the gift becomes a contin- 
gemioiie in its true and literal sense and the intention of the testator is rendered capable 06 
being carried into effect Hence, it is '*a hard«and*fast rule" and not a rule of construction*. 


entioned and death 
: a contingencyiib^s to be 
Ition (a) do not tliemaelves 
png that the testator meaot^: 
^^,but its time is, uncertain, 
indicating the time of 
or after possibility 
pts. So it is clear 
effect ,^nnot be 
bequest In these 
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intention of the testator. Where, therefore, a testator bequeathed to one K. 
a legacy with the proviso that if “ after the expiration of nine years from my 

death K. should die without son or grandson, then M shall get his (K’s) 

properties it was held that the gift over to M. did not take effect, inspite of 
the fact that the testator expressly declared that such gift would take effect if 
K’s death happened at any time after the expiry of nine years from his death 
\Monohur Mukerji v. Kasiswar Mukerji^ su/ra], — In this case, the word death 
is evidently treated as a word of contingency. 

This section applies only where the prior bequest is capable of taking effect 
A I* t initio void. Where a testator by his will 

scc?fon?* ^ ^ authorized adoptions in a manner which was held to be 

invalid, and directed that, “ in case none of such adopted 
sons survive my ^JSSiivife, or in case of either surviving my said wife and dying 
under the said age (of i8 years) without leaving a son or sons, I desire and 
direct my ex^utors the death of my said wife * to make over and 

divide the whole P^’tny estate * * * unto and between my daughters in 

e([ual shares to whom am^heir respective sons I give, devise, and bequeath 
the same” ; it was held, that, inasmuch as the prior bequest to the adopted 
son was void uh initio^ this sectioiL,j^, not apply to the case although the period 
■ ' of distribution had arrived [Radl^^^asad Mallick v. Rammoni Dasi^ and 
Peary Lai Mullick 3 Cal. L. J. 50a ; lo C. W. N. 695 ; I. 1 .,. R. 33 C., 947] 
It was also held, that the prior bequest failing ab initio^ the case was governed 
by sec. 116 post 

J ''^'1 - 

§ No time is mentioned for the occuppence of that event. ' — 

'Fhe tflne mentioned, must be some definite point of time. 'Hie words 
•‘after- the expiration of nine years from my death,” in,; the above mentioned 
case, “ fix the nearer limit of time beyond which the specified uncertain event 
is to happen” ; but they do not^ any “ defifiite point of time? at which, nor 
any further limit of time wfthin which "that event is ‘to ha’j^en.” Thus it 
%stands to reason that, fixing of the nearer limit of lime bc-yond 

^which at any indefin£j^'^p|ae an uncertain event Cannot amount 

to the mentioning of a fiigi for the occurrence Jf^at event” ffitre said 

words, “ ^ter the eStpiratjMjJil^ deathj” were, tbeyefore, held, noti|mciount 

to the mentioning of SuopHfiie for the occurrence of thmspecified Jpprtain 
potion contem^^s \per Mr. Justice Banerje%|now Si)rv||||Kodas 
in Monohur Mufd^jee v. Kasisivar Mukherjee^ Jfejpjraf]. 

So, where^ tfestator pi'c^pted that on the death of one:^ Adopted son and 
until the adoption all his properties she^U remaiic^ th^lE^wnership 

^d possession of hi.$ |||||K|j^ his ordinary heir, it was held iheT' executory 
gift over iti favour of did not take effect. For no time is mentioned in 

the wifi' for the occurrenc^S^ttj/e iincertain event whichiin this case, is the death 
Of the testator’s adopted v. Nanda Kumar Bose, 4 Cal. 

L. J. 3S7 ; II C. W. N. Jehangir v. Kai Khushru, 

13 Bom. L. R., 

The intention appears by the will,” which occurs 
in cer<^' not being expressly attadhed to this section, 

(a) Mr. Justice Mukerjee said : ** Here a legacy is given to the widow of the testator if 
a specified uncertain event, namely, the death of the adopted son of the testator shall happi^tk 
no time hr mentioned in the will for the occurrence of that event ; the legacy cannot, tfiere-^^ 
fore, take effedl, unless the specified uncertain event, namely 1 the death^ of the adopted' 
^ll^appens before the period when the fund bequeathed is payable or distributable.” 
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there is no reason for implying it. “ The introduction of such a qualification 
into this section would make the enactment almost nugatory.’* Hence, 
even the expressed declaration, of the testator cannot be allowed to control 
the plain meaning o^ the section \Narendra Nath Sirkar v. Kamalbasini 
Dasi, I. L. R. 23 C., 563 ; L. R. 23 I. A. 18 ; Monohur Mukherjee v. Kasmvar 
Mukherjee, supr<i\, 

In Ellokassee Dassee v. Darpa Narain Bysack [I. L. R. 5 C., 59], the 
testator, after devising his whole estate to his two sons, one son’s son (minor) 
and his wife, in equal shares, provided that “ if any of these four persons happen 
to die, which God avert, the survivors of them will receive this estate in 
equal shares.” Here also death is treated as a word of contingency, and no 
time is mentioned in the will for the occurrence of that event. The question 
therefore, being what is the period of survivorship, or at what period must “ any 
one of these four persons” die in order that the survivors may trice, — it was held 
that the words “ if any of these four persons, &c.,” must be read as referring to 
survivorship at the period of the testator’s death ; “for otherwise it would not be a 
contingency for which the testator was providing, but a certainty.” In deliver- 
ing the judgment of the Court Mr. Justice Pontifex said : “According to well- 
known principles of construction, where the event of death, which of all events 
is the most certain and inevitable, is treated as a contingency, something 
else must be intended than merely to provide for the legatee dying at 
any time.” The distinction between this case and that of Soorjeemat^ Dassee 
V. Dinohundhoo Mullick [9 Moo. I. A. 123], lies in the fact, that thejwftfds “ not 
leaving a son or son’s son” which occur in the latter, are ^mittiid in the 
former \ so that, if this case is to be governed by that of Soorjeetnoney^ it would 
be necessary to remould the testator’s language by adding the |i|^diS$?,so 
omitted, which it is not within the competency of any Court to do. 
in that case, woul^tapd thus : “ If any of the fppj persons happen^,, 
without leaving son 

But where if^^t^pi^^oint of time is mentioned in the will foe Jthe occur- 
rence the event, tSi^Jegacy takes effect at that tirne. Thus where the 
testatorrjl^^cted* If no daughter or daughter’s should be living 

at the^&e of the de^th of my wife, then my graHU^^^^r shall become the 
propi||ps!i of my property, and shall remain in possession thereof 

from g^j^tion tOj^j^j^njprad^ was held that ]tbe effect of ’ suqh direction 
was to ^hfer _HP>^;ii^lute estate on the grand daughter oipon the death of 
the widows v. Secretary ^ Siate^ I. L. R. 7 C., 304 ; L. R. 

8 I. A. 40 R, 349]. Similarly, the provision that, if the grand- 

daughter shouipi^ barren or a sonless wido^^;. ’dr should be otherwise 
disqualified, she»li!8P|d,b^^^ receive an allowance, ^j^tead of being.^,^ntitled to 4 
'. the property, was heuT £<^ refer to the same daft, the death of the yidowf^' 

£as the period mentioned for tl||jv Qcpupence o^» event {Ibid), See Guru 
Sami Ptllai v. Sivakami L. 22 I.Ai 219]. 

' § 3. Illustration (a) [Reasoit of this illustration, 

'\^tbe legacy w^hich is given to B., is to take bappenit)^ of the 

, 4 Q^b of A,, the prior legatee. ^‘But the death of A. is^n uncertain event 
, time is mentioned in the will for the occurrence of that event ; it . 

Xn^yT/happen either in the lifetime of the testator or after his death (and 

f k in this sense that death is mentioned as an uncertain event). The 
^tion, (ber^re, arises, at what point of time must A. die,— whether 
Oi: oltegpe |eath of the testator/ or any other event— in order that the , 
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bequest to B. may take effect. Hence the rule under this section, according 
to which the gift to B. shall take effect, if the death of A. occur “ before the 
period when the fund bequeathed is payable pr distributable,” And, as the 
period when the fund is payable or distributable, z>., th(f period of distribution, 

IS here the death of the testator, it is clear, that the legacy to B. can take effect 
only in case of the death of A. before the testator’s death. Therefore, if A. 
survives the testator, the legacy to B. or which is the same thing, the gift over 
to B. fails to take effect, and A. takes an absolute estate. h"or, it is an establish- 
ed rule that a bequest to one pfirson, and in case of his death to another, is an 
absolute gift to the first legatee if he survives the testator [see Home v. Pillans^ 2 
My. and K. 15 ; Cambridge v. Rous^ 8 Ves. 12 ; also Narendra Nath Sircar v. 
Kamalhasini 1 . L. R., 23 C., 563] (i). 

The reasons for the above construction are involved in some difficulty 
which arises fwwn the testator using the word death as a word of contingency. 

As a matter of fact, death is not an uncertain event, but it is the most certain 
and inevitable of all events. To obviate this difficulty it is necessary to 
connect death with some such uncertain event as will render it contingent in 
association therewith. Such event is naturally the time of its happening, and 
such time is before the period when the fund bequeathed becomes payable 
’ or distributable.” Thus it follows that the death referred to is death in the 
lifetime of the testator, or death before the peru^d of distribution, according 
as the gift is immediate (2), or it is to take place in future. Here the testator’s 
death isMie period of distribution, as already seen [see Jackson's Estate^ 179 
Penn. St if 7^3 ; Britton v. Thornton^ 112 U. S. 526]. So the rule may be 
stated thus : When death is spoken of as a word of contingency, it will be 
consty^ed to mean death before the period of distribution, and such period is 
^ither ^ death of the testator or any subsequent period (3). 

jT' . , ' 

lifi this"’ connection Mr. ^Hawkins says : — ^^^here,^ itft of the absolute 
interest in property to one,person is followed by a gift to another in a 

particute event, the dispoation of the Courts is to piAiiiu^n'i i construction on 
the gift over as will interfere as little as possible the )[)rior gift. When 
death is spoken of as a co^t^gent event, a gift over in the event c^Wath may 
well be considered, death at any time, but death parti- 

cular period, e^,, tne^rSd of distribution ; and thus the gift oi vj^p ay be 
rc^ as a gifti>y way pt substitution and not of remainder '' djr 

'fhe rule in ISngland is the same. It has been hi 3 j|^|here th* if there is 
an immediate gift to A. apd a gift over in case of hii 4 j|||||H any similar 
expression implying death to be a contingent event, "over will take 

effect only in the event of>^’s death before the testator .[j^rtbridge v. Rous, 

8 Ves.", if^ 3 Home v. Pi^^ and K. 1 5]. Th^'s i? so whatever be the 

!;;form of expression, aSjMS he die, ’ “ iijL^ase of ' his death,” “should hf ' 

" happen to*^die,”in casffi^t^/* shouM to him,” and so forth 
Illusttation (a) is .Cambridge v, Rous, supra, 

’ ’ §4,^ lUustrAjtett thi^ specified uncertain event' ^ 

is AJs death, not aSs prlceding illustra^jgn, but A's death ivithout chUdreH, 

(1) Hawk. 254, 255 ; Wins. 1266 ; 2 Jarm. 752, 4th Edn. 

(2} As to what is immediate gift see f 98 (d) ante, 

(3) 2 Jarm. 752, 4th Edn. ; Bigelow. 245 ; Wms. 1266 } Underhill. 230. 

4) Hawk. 254. 

(5) y Jarm. 752, 4th Edn. j Hawk. 254; Theob. 575, 5th Edn. j Wtkis. 1266. 
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Death, which standing alone implies certainty, has been, here, rendered con- 
tingent, being associateci with the uncertain event implied by the words 
without children. The contingency, the death of A. without children, must 
therefore happen before the 'gift goes over to B. Under English law, as 
expressed by Sir John Romilly in Edwards v. Edwards [15 Beav. 357], “it 
has always been held, if at any time, whether before or after the death of the 
testator, A. died without leaving a child, the gift over takes effect, and the 
legacy vests in B.” [See Farthing v. Allen 2 Mad. 310] (i). But here, the 
contingency must happen, not at any time^ but “ before the period when the 
fund bequeathed is payable or distributable,” in order that the gift over to B. 
shall take effect. Therefore, from what is laid down here, that is, from the 
words, “ If A. survives the testator or dies in his lifetime 
leaving a child, the legacy to B. does not take effect”, it 
aw dit er». seems to be clear, that, the point of time for the occurrence 

of the contingency is to be determined under this section ngt;. with reference 
to the period of its happening only, as under the EngUiK^sJaw, but with 
reference to the period of payment or distribution. Thus the law in reference 
to gifts in case of death of the prior legatee without children, is not the same 
here as in England. 

The rule of law as explained by this illustration came under the consider- 
ation of their Lordships of the Judicial Committee in the 
Narendra Nath recent case of Narendra Nath Sircar v. Kamalbasini Dasi 
[L. R. 33 1 . A. i8 ; L L. R. 23 C, 563 ; followed in Lala 
basin Das , Jewan Lai v. Dal Koer^ I. L. R. 24 C, 406]. In 

that case, the testator bequeathed his properties in these terms . “ my three 
sons shall be entitled to enjoy all the moveable and immoveable properties left 
by me equally. Any one of the sons dying sonless, the surviving sons shall be 
entitled to all the properties equally.” The testator left three sons, — ^Joger 
Nath who was at th ejiro e of his ^(testator's) death, ^ of full age, and j^Aren 
Nath, and Sur eailaOteltfh , who w^ere minors. ' All these sons survive ® 
testator, and Nath, having died leaving a widow and six 

daughters^ but noffllli||||^ the question was lytether on Jogendra Natfa'a 
itviving bto there or his widow became ^titled to the share of the 
iperty left by him. It was held by Comer Petheram, C. J. 
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-Jogendra Nath survived testator, the gift o''er 
|,&e event of his death without male issue did not 
Spw as his heiress became entitled to bis one-third 
Jleft by the testator. Their Lordships said: — “We 
5uest falls within that section (sec. 1 1 1) as explained by 
illustration [illustration (^)]; the specified uncertain 
event in this case is the deathtpf either of the tHli& sons 
sonle^g^ ' The legacy which is ^ take effect on the happen- 
ing of the uncertain event is the gift to the surviv^^'j at^ the section =•** * 
enacts in so many words that, unless the uncertaint^'^etprft liapp before the 
fund is payable, />., in this case, before the death of S^'te^ktor, the legacy, i.e., 
the legacy to the survivors, shall not take effect.” ■ Iti other words, according to 
this section as explained by this illustration, “ the ori^ih^ gift to the three sons 
in equal shares became indefeasible on the testator's death.” This decision was 
affirmed on appeal by the Privy Council [I. L. R. 23 C. at 
P.C. pil But see Soorjeetnoney Dasi v. Dina Bundhu Mullick 
' [9 Moo. I^A. 123], where their Lordships of the Judicial 

(jj ‘ 2 Jarm. 783, 4th Edn,‘$ 1596, 5th Edn. j Hawk. 256, 257 ; Theob. 577, 5th Edn. 
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Committee referred the event of survivorship to the period of the son's death 
and not tothat of the testator’s death. 

It was argued in Narendra Nath’s case, that 'the fund was not “payable 
^ or distributable” w^ithin the meaning of this section, until 

trib^alble “ testator’s younger sons attained their majority. But 

their Lordships of the Privy Council held that the period 
of distribution was the death of the testator. They said : “ It would be im- 
possible to hold that that period is to be postponed by reason of the personal 
incapacity of some of the beneficiaries” \Narendra Nath Sircar v. Katnalhasini 
Dasi^ supra^ at 573 j Lala Ram Jewan Lai v. Dal Koer^ I. L. R. 24 C, 406], 

§ 5* IllUStca,tion (c). — This is in accordanae with Home v. Pillans [2 
My. and K. 15]. In that case the testator bequeathed in these words : “ I give 
and bequeath to nay.nieces Catharine and Mary, * * the sum of 2000/. sterling 
each, when and ij|^€y should attain their ages of twenty-one years, * * * * 
and in case of the death of my said nieces or either of them leaving children 
or a child, I give and bequeath the share or shares of such of my said nieces 
or niece so dying, unto • their or her respective children or child.” It was 
held by Lord Brougham on appeal (reversing the decision of sir John Leach, 
M. R., to the effect that the interested jof the nieces did not become absolute 
on their attaining the age of twenty-otic), that the testator’s nieces took an 
absolute interest in their legacies on attaining the age of twenty-one respec- 
tively. Itiwas further held that the gift over was restricted to the contingency 
of death under twenty-one without children, the period of distribution being, 
when the nieces respectively attained twenty-one (i). 

5 6. Illustration This illustration seems to have been furnished 
by wiiat is known as the fourth rule in Edward v. Edwards [15 Beav. 357], 
yiifch laid down that, whertts there is a bequest toA., and ifhe die without 
children, then to B. — if the gift be in remainder after %j^^''*.pterest, the gift 
over will be restricted to the event of death before theJ||||K ; 

or which is the same thing, the contingency of death.j3pPBr^hildren will be 
confined to the life of the tenMt for life. But this rufinsno longer ai^oritative 
in England. It is ^^hat the gift over will take effect j|jpn the 

death of B at any timee wi^i^issue, whether before or «fter the4jj||H|ht for 
life \ Q Mahoney v. Buf^elt, L. R. 7 H. L. 388 ; Soutten^ ' 4 ®^» 

— overruling the said fourth rule] (2). So in Tara "C'^rn Suresh 

Chunder Mookerji jjl. L. R. 17 C., 122], where the premising; “ God 

forbid, but if my minor son should die and my daughter^j|||fi|^i|j|married &c.,” 
directed -his executor to “ a<^ount for and make over whac^^^emains of the 
estate payment of debts to mv when he comes ofkge,” it was held, 
that the words “ if my mmp^^|on dies, U connection with this direction, 

meant, “ if my son di^ minority l;(,» mat, the direction had the effect 

of a gift to the son “,|o Aakpjjbffect at that time,” />., when he came of age. — 
When the Igdi^n Su<:jS|ip^^ 1865) was passed, the above mentioned 

fourth rule in force, in feug1ar*d as a'rule of construction (3). 

The recent case of ® Schnadhorst \ Sandkuhls. Schnadhorst [(1902) 2 . 
Ch. 234] is also an illustration of the rule laid down in O Mahoney v. Buriktf 
and Ingram v. Soutten^ supra. Sec. 2 Jarm. 2167-2168, 6th Ed. #; 

(1) Wras. 1267 ; 2 Jarm. 797, 4th Edn. ; Hawk. 257^; Hend. 246 ; Theob. 581, 5th Edn* 

(2) Hawk. 257-58; 2 Jarm. 790, 791, 793 4th Edn. Theob. 577, 5th Edn. 

(3) Edwards v. Edwards was decited in 1852, and O' Mahoney v. Burdett and Ingrain 
V. Soutten^ in 1874. 
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§ 7. Illustratioij (e). — Illustration {d) and (<?) are examples of future 
gifts, the gifts being in remainder after a life interest. In regard to such gifts 
Mr. Jarman says : “But although in the case of immediate gift it is generally 
true that a bequest over, in the* event of the death of the preceding legatee, 
refers to that event occuring in the lifetime of the testator, yet this construction 
is only made ex necessitate rei, from the absence of any other period to which 
the words can be referred, as a testator is not supposed to contemplate the 
event of himself surviving the object of his bounty ; and consequently, where 
there is another point of time to which such dying may be referred (as obviously 
is the case where the bequest is to take effect in possession at a period subse- 
quent to the testator’s decease), the words in question are considered as extend- 
ing to the event of the legatee dying in the interval between the testator’s 
decease and the period of vesting in possession” (i). 

Where a testator gave his estate to his widow for life with remainder to his 
children by name, adding a clause to the effect that should any one or more of 
such children die, the share or shares of such children should be divided between 
the survivors ; the questioii turning upon what W43 time of the death of the 
children, it was held that the death referred to was death during the lifetime of 
the testator [Re Poultncy : Poultney v. Poultney (1912) i Ch. 245]. 

This illustration corresponds to the third rule in Edwards v. Edrvards, 
supra, 

§ 8. Conclusion. — The case of Narendra Nath Sirkar v. Kamalbasini 
Dasi\l. L R, 23 C, 563; T.. R. 23 I. A. 18] “must be taken as establishing 
that the ruling in the previc us Privy Council cases (a) must for future be 
limited by this section, where it ajjplies. Where it does not apply,‘''as for ins- 
tance, in gifts or settlements inter vivos, their autboritjmrill remai^ igatouched.” 
[See Virasangappa v. Rudrappa, 1 . L. R. (2). The'^^nclusioti, 

therefore, seems to be that,^ ;ihose Privy CoundW^^es .^tand vittually>bVerruled>^^ 
so far as they So<^^p0lkd!ll^^Da$te v. Dimbundh^l 

Mullick [See n. coming within the this section. 
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(a) That is, Soorjeemoney Dossee v. Denohundoo Mullick I. A. 526 ; 9 Moo. I., A* 

123 ; 14 B. L. R. 159 ; 4 W. R. P. C. 119]» and the cases it, such as, Bissonatk 

Chundtr v. Bamasoondery Dasee, [i2 Moo. I. A. 48; 9 W. R, P. C. i] ; Bhoohun Mokini 
Dehya v. Hurrish Chunder Chowdry [I. L. R. 4 C.i 23 ; L. R. 5 I. A. ife ; 2 C. L. 1 ^. 339; 
. 14 W. R. 268] ; Tarakeswar Roy v. Skoshishekharreswar Roy [I, L. R. *9 C., 952, 6 C., 421 ; 
ti. R. 10 I. A. 51 ; 13 C, L. R. 62]; Krisioromotiey Dossee v. Norendro Krishna Bahadoor 

S I. L. R. 16 C., 383 ; L. R. 16 I. A. 29] ; Lalit Mohun Singh Roy v. Chukken Lai Roy [I. L. 
t. 20 C., 906 ; 24 C., 834; L. R. 24 I. A. 76 ; l C. W. N. 387], 
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Illustrations. • 

(a) Property is bequeathed to A and B, to be equally divided between them, or to the 
survivor of them. If both A and B survive the testator, the,legacy is equally devided between 
them. If A dies before the testator, and B survives the testator, it goes to B. 

Here the testator's death is the period of distribution. 

{Cripps V. Wolcott) 4 Mad. ii.) 

(A) Property is bequeathed to A for life, and after his death to B and C, to be equally 
divided between them, or to the survivor of them. B dies during the life of A ; C survives 
A. At A’s death the legacy goes to C. 

Here A 's death is the time of payment \Itearn v Bakery 2 K. and y. 

(c) Property is bequeathed to A for life, and after his death to B and C, or the survivor, 
with a direction that should not survive the testator, his children arc to stand in his 
place. C dies during the life of the testator ; B survives the testator, but dies in the lifetime 
of A. The legacy goes to the representative of B. 

Here the survivorship refers to the death of the testator \_Rogcrs v. Toivsey) g ytir. 575]. 

{d) Property is bequeathed to A for life, and after his death to B and C, with a direction 
that in case either of them dies in the lifetime of A, the whole shall go to the survivor. B 
dies in the lifetime of A. Afterwards C dies in the lifetime of A. The legacy goes to the 
representative of C. 

Here the survivorship refers to the death of the legatee dying firsts That is, on the death 
'of B, it vests in C and upon his death it g<^ to his representative. [Scurjield v. Howes, 3 
Bro. C. C. (JO ; White v. Baker) 2 DeG. F. dful y. 55] . 


The Mction. 


NOTES AND COMMENTARIES. 


§ 1 . The MCtion. § 3 - Sue h of them as shall be alive f 

§ 2 . T/ielg^estion involvi^^ § 4 . Contrary intcntiopiJ^ 

jjf"" § 5^" A^suihption as to survivorship. 


f 'r 

-Jtent of the section. 

This sectioii w incotpoyr^teitl.^ fee Hindu Willff Act and 
Hindus, Jainas,,^C- J 

§ 1 . The section. half of this section 
almost verbaiim “Construction,’^ where 

“Where property^ those of certain persoB 

at some period, but tfte exil^period is not speciiied 



wills of 


ih taken 
says; 
-be ‘survivinrr’ 


As to the reason fotjil^^efijrring the survivorship to “the time of payment or 
distribution,” the same leaf nM author observes in continuation of the foregoing 
lines : “the general leaning of the Courts in favour of vesting is a reason for cons- 
truing the survivorsi.ip to as early a period as possible” (i). 


This section corlT^fponds to section 24 of Act IV of 1882 (The Transfer 
of Property Act), which runs as follows -.—“Where, on a transfer of property, 
an interest therein is to accrue to such of certain persons as shall be surviving 
at some period, but the exact period is not specified, the interest shall go to 
such of them as shall be alive when the intermediate or precedent interest ceases 
to exist, unless a contrary intention appears from the terms of the transfer.” 


^^(0 Hawk. 260. 
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§ 2. The question involved. — ^This section seems to contemplate cases 
of gifts to persons subject to the proviso that they fulfil the condition of being 
alive at the date of an event “which though certain to happen may happen 
' at any time.” The question therefore is, at what particular point of time are 
the person or persons fulfilling such conditiori| or answering the description of 
survivor or survivors, to take the property given to him or them as such. In 
ocher words, when are the survivors to be ascertained ? 

This has been sufficiently answered in Cripps v. Wolcott [4 Mad. 1 1] 
which establishes the proposition that, in dispositions of property words of 
survivorship are to be construed as referring to the period of distribution 
which, when no life tenancy exists is at the testator’s death ; but when 
a life tenancy does precede the gift^ survivorship relates to the time of the 
death of the person holding it. Thus, where M. becpieathed to a trustee a 
sum of money in trust to pay the interest to her husband N., for his life, 
directing that after his death the capital should be divided between her sons 
O. and P. and her daughter Q. and the snrvwor or survivors of them ^ 
and share alike ; M. died, leaving her husband and the said three children 
surviving ; O. died in N.’s lifetime, and then N. died, leaving P and Q. surviving. 
Q. then laid a claim to a moiety of the stock purchased by M.'s gift, and the 
question was, to what period the survivorship related— to the death of M., the 
testatrix, or to that of N., the tenant for life. Sir John Leach, M. R., in deciding 
that the period was on the happening of the latter event, said : “ * 1 consider 

it, however, to be now settled, that if a legacy be ^iven to two or more persons 
equally to be divided between them, or to the survivor or survivors of them, 
and there be no special intent lo be found in the will, then the survivorship is 
to be referred to the period of division. If there be no previous interest given in 
the legacy^ this period of division is the death of the tesstatd!r,'ancrthe survivors 
at his death will take the whole legacy. But if a previous life estate Be given, 
then the period of division is the<death of the tenant fpr life, and the survivors 
at such death will take the whole legacy,” (i). ][See sec. 98 (S) ante^ where the^ 
question is of in .case of bequests to a described class of personsf 

There is much sitfmaHKplitweem'the questions involved in this and that seciion]. 

Mr. Jjtaidcins rule in these words bequests of personal 

estate, of |!^vn^^ip are prima facie tOj3|M|K period of 

paymentl||pistribu||^|!m^ not to the death of the [citing Cripps v. 

Wolcott, Thus where a testat^ gave all his estate and 

effects to after her death to his ^ve TOusinsy[m«ing them) 

or the j/^mVv^;^^0«^loeriants in coinnion, ?t was Jield fnar “ survivors” 
had reference dPw5'math of the widow, the life tenantjpip' that one cousin 
who alone survived her was entitled to the whole fund [Hearn v. Baker, 2 
K. and J. 383]. So where a testator gave the interest of his funded property 
to bis sister for her life, and after her decease to her surviving children, it was 
\ held that the word “ surviving” referred to the sister’s death [Neathway v. Reed, 
3 D. M. G. i8](2). I. . 

So, where property is bequeathed to several persons for life, and after the 
death of all to their surviving children, those children alone will take w'ho are 
living at the death of the last tenant for life [Stevenson v. Gullan, i8 Beav. 590]. 
But if the tenant for life dies before the testator, the death of the latter will be 

. (i) Wms. 1471; Flood. 537, 538; 2 Jarm. 685, 3rd Edn.; 733, 4th Edn.; Theob. 

»* Hawk. 25i. 

p) HMwk, 261 ; 2 Jarni. 734; 735, 4th Edn ; Theob. 595 “ 96 , 5 tb Edn, 
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regarded as the period of survivorship, that being also the period of distribution 
[Spurrell v. Spurrell^ ii Hare 154] (i). 

'I'he rule in Cripps v. IVblc^/, supra, seemrj tb apply only where the gift 
to survivors is Substitutional (2)* 

§ 8. “ Such of them as shall be alive. ’’—The words “ such of them 
as shall be alive” are used in the same sense as the words “ survivor or survivors,” 
or “ such as shall survive.” It is thus immaterial whether the word “survivors” 
or “ such as survive” be used [/« re Sharpe's estate, i 1 ). J. S. 453] (3). 

The word “ survivor,” must, prima facie m(‘.an, those surviving at the period 
^ spoken of by the testator, and no other, unless, of course, 

meaning would violate the clear meaning of the rest 
* ^ * of the instrument containing it [Lord Justice Turner, in 

White V. Baker, 2 De G. F. and J. 55] (4). It may, however, be a word either 
of limitation of an estate denoting the interest certain persons are to take, or it 
may denote a class of persons (5). 

But the word is “ more usually employed to denote the persons who are 
to take, and in such cases it must have its natural meaning, which is to outlive ; 
tJiat is to say, to be alive at and after the time of a particular event or death 
of a particular person, which event or person the other is to survive” [Gee v, 
Liddell, L. R. 2 Eq. 341] (6). 

S 4. “ Contrary intention.”— Illustrations (c) and if) are examples of 
“contrary intention.” The rule is that, if the testator express a different inten- 
tion according- to ):he natural import of the words of his will, the Court must 
yield to that intentidti and carry it into effect. But it must be taken as the 
deliberate doctrine of the Court to apply the rule [as laid down in Cripps v. 
Wolcott, supra] in GVQYy where no very Cogonl reasons militate against 
such a construction (7). 

'rhus where a testator made a bequest of i^ol, sto<§fe:‘tV:lWs wife for her 
life, with a direction that at her decease onc-half of the produce to be received 
and divided amongst ^^sdgdzfiug brothers imd i 3 si^|||||||||te and 

share alike, it was fBjpSy Sir J. AVigrarn, that had 

reference to the teslatorf death arid not to the perioj^TOj fejr ibHt^P [Shailer 
V. Groves 6 1^2 pM Jlogers v. Towsie, 9 Jur,J||jO|j^^J?TOere there 

is a bequdl^|j|(^ A. W 'life, and after his death to survivor of 

them, some meanin^^st, of course, . ?e attacln d to ’th(i ''TOr^^jlhe survivor’, 
d'hey may refer Hw one of tliice events : to one ‘OHllPpersons named 
surviving the other, to one of them only surviving the testator, or to one of 
them only surviving the tenant for life ; and in the absence of any indication 
to the contrary, they are taken to refer to the latter event as being the more 
probable one to liave been referred to. But when, as in the present case, the 


(1) 2 Jarm. 735, 736, 4th Edn. } Theob. 471, 596, Sth Edn. ' 

(2) Hawk. 265. 

(3) Hend. 249. 

(4) Flood. 524. 

(5) Theob. 594 5th Edn. 

(6) Theob. 594, 5th Edn. 

(7) 2 Jarm. 737, 4th Edn. ; 1548, Sth Edn. ; Wms. 1472 ; Hawk. 262. 

(8) 2 jarm. 737,4th Edn.; 1548^ F. N. (a), 5th Edn.; Theob, 597, 5th Edh. t 
Hawk. 263. 
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Turner L. J. 
White v« Baker. 


^^equest is to A. for life, and after his death to B. and C., and 
in case either of them dies in the lifetime of A., the whole 
to the survivor, it is plain that the words in their natural 
import refer to the one surviving the other” [/Vr Turner, L. J., in White v. 
Baker, 2 DeG. V. and J. 55] (r). ^ 


§ 5. Presumption as to survivorship. — There is no presumption as 
to the time of death. Under section 108 of the Indian Evidence Act (Act 1 . of 
1872), however, when a person has not been heard of for seven years, a pre- 
sumption arises that he is dead. Accordingly, where any person has to prove 
the fact of death, in the absence of direct evidence, he must prove it by this 
presumption of law ; but when he has to prove the time of death he must prove 
it affirmatively, for there is no presumption that the death took place at any 
time in that seven years \In re Leii^s Trusts, L. R. 6. Ch. 356 ; Tafiihhusan 
Banerjee v. Surjakant Roy, ii C. W. N. 883 ; 35 C., 25 ; Narki v. Phekia or 
Lalsahu, (1909) 14 C. W. N. 341 ; ii C. L. J. 138 ; 37 Cal. 103]. 

The burden of proving that a person died at any jiarticular time lies on 
the person who asserts that he did so die. [Panikhusan Banerjee v. Surjakant 
Roy sufraj\. See Act I, 1872 (Evidence Act), sections 107 and 108. 

The presumption of death may be raised, as a general rule, only by showing 
that there has been an unsuccessful eifort to find the absent person by search 
and diligent en(|uiry at his last known place of residence and among his relations 
\Rennard v. Bennett, 76 Kansas, 848]. 


As to the time of death, it may be noted that, Rennard v. Bennett, {sufra), 
is an authority for the proposition that if within the spe^i^^^jj^ipd the absent 
person is shown to have encountered some specifijgjp§^B|i||[|^*^?i^n the range 
of some impending or immediate danger whic^WpSlffcas^liM^^^ expected to 
destroy life, the Court may infer th^t death tobk^l^ce even before the expiration 
of that period [see D<nne v Briggs^ 97 U. S. 

But when 
right accri 
the date 
Ghose, 

Sttndari 





disappears and is not heard *oC/or a length of time, no 

^ ..:i _ 


as his'lsdr until after 
last heard [funmej 
'arada Sundari JDebi 


teob. 597*98, 5th Edn. 
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The Hindu Wills Act. 

[PART XVI, ACT X, 1865]. 


OF CONDITIOMAF HKQUFSTS. 


INTRODUCTORY NOTES. 


§ 1. IV/ia/ the Law Commissioners 
say. 

S 2- Condition defined. 

>5 3. Condition precedent and su If se- 
quent. 

4, Conditional bequest and rondi 
iional 7mll. 

§ 5. Condition precedent or subsequent.^ 
determination of. 

6. English law as to conditions 
precedent. 


§ 7 . English law as to conditions sub- 
sequent. 

8. Difference bettveen English law 

and Indian law. 

9. Conditions valid or invalid. 

1 0 . Condition against public good. 

1 1 . Condition that legatee or devisee 

shall 7rform his character 
and lead a moral life. 

12. Condition as to religion. 

13. Condition of devisee or legatee 

being an adopted son. 


§ Law Commissioners say.— I’he Law cV)inniissionors 

say: ** we ha\c deemed it right to ahstain from 

introduciVg^TptO’^^J^dSBl^^^Ty refined distinctions which the Court of Chancery 
has, in questions relat ing^ personal property, borrowed from the' Iticclesiastical 
Courts. We words 6f the will sliould be adhered to where no 

condition inconsist<®F*^lh law or morality is sought to be* imposed ; that all 
'bequests made upb^^^lle^J, immoral, or impossioie^.^^i^^tions, should be void; 
and that wishes ( nn i)e carried,UU)i^»«^ if expressed 

in one >vay, Ih^JHB^^ibe permitted fo take in any other 

way; no that he can do by a limilalion (a} he allowed to 

do by imposiri|^1l|^Pfci^tion (a). It ai)pcars also, a condi- 
tion subsequent iS : accompanied by a to be valid 

(a) ** Limitation^'* and *• condition.'* — “ It is the province of i limitation to mark the 
period or event for the* comnioncijment, and the time of continuance or duration of an 
estate, either by years, lives, or the series of heirs ; also the determinable qualities of an 
estate ; as for twenty-one years, if A should so long: live.” But 'a condition is a distinct 
clause, and its office is to defeat the estate on some event which happen, as on some act to 
be dona, before the estate has filled the utmost measure or time appointed for its con- 
tinuance. A limitation 7 V?II necessarily determine the estate ; a condition 7 ftay defeat an 
estate. A limitation may suspe 7 id the vesting ; a condition never interferes with the vesting, 
but may act on the estate or interest befoie or after it is vested. Every provision which regu- 
lates the vesting, i.s, in essence and effect part of the limitation” <i). 

“ When a clau.se stays or suspends the estate, or rather the gif. and makes it uncertain 
whether the gift shall take effect or not, that clause is properly a limitation, ♦ * *. Also 
whatever provision creates or enlarges an estate, on a certain or an uncertain event, is of 
necessity a limitation. That clause only is a condition, which is to defeat the estate after it 
has been created or enlarged” {5). See secs. 82 (S) F. n , supra and 1 16 (S) /«/ya, F. n. 


(i) Shop. T. 116-17 j ^ Fearne, ii, 12, 
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without a gift over (i), and ought not to be treated as if it had been inserted 
merely to frighten the legatee by an unmeaning threat (2).'' 

§ 2« Condition doflnod. — “A condition is a kind of law, or bridle, 
annexed to one’s act, staying or suspending the same, and making it uncertain 
whether it shall take effect or no ; or as others define it, it is modus^ a quality 
annexed by him that hath estate, interest, or right, to the land, &c., whereby an 
estate &c,, may either be created, defeated, or enlarged, upon an uncertain event. 
A condition has uniformly the object of defeating or avoiding an estate’’ (3). 
Wharton defines ‘condition,’ to be a restraint annexed to a thing, so that by 
the non-performance the party to it shall receive prejudice and hxss ; and by 
the performance, commodity or advantage ; or it is that which is referred to 
an uncertain chance, which may or may not happen (4). Thus a thing may 
be said to be “dependent upon a condition when it is made dependent upon 
an uncertain event, act, or omission” (a) (5). 


§8. Condition precedent and subsequent.— Conditions are either 
precedent, or subsequent. “ A condition is precedent wjien the happening of 
some uncertain event, or doing some act, is necessary to the creation of the 
interest dependent upon it ; a condition is subsequent when an interest already 
created may be defeated or determined thereafter by the happening of some 
uncertain event, or doing or omitting some act” (6). In other words, conditions 
are precedent or subse([uent, according as the performance of such conditions 
is made to precede the vesting of an estate, or their non-performance to determine 
an estate antecedently vested. So that where a condition is precedent the 
legatee has no vested interest till th( 
subsequent the interest of the legati 
divested by the non-performance or 

Or, as Mr. Salmond says, a 
ment of which an inchoate title 

(a) Condition as a trust ar motive. — A condition is sometime^JJSpj^l'^ued as a trust or a 
motive, as it may be construed as a ’ limitation’ {supra, n. (a)), A upon condition that 

the devisee shall make certain payments to certain persons withbr^ ^^ain time, is generally 
' , construed as a trust and not a cOTcIrtion, because the words 'mportijUj^^he conditions impose 
a personal liability upon the devisee, creating a trust, ralher strictly a con- 

dition on the breach of which the gift may fail [Youn^ v. Grove 4 C I?. 668 ; Cunningham v. 
Parker, 146 N. Y. 29; See Re Olivet (18901, 62 L. T. 533]. As to when a condition may be 
<i|b0nstrued as a motive or the reason for making the gift or the will see ante^ def. of will, 
ihllder contingent will” (8). 

. Where a legacy was given on an expression of gratitude, in anticipation of sevices to be 
jjpjeu jered by the legatee as executor, it was held the expression was one of motive for making 
and that the rendering of service was not a condition on which it was made [^Chassa- 
Ing V. Durrand, 85 M d. 420]. 

Condition as opposed to absolute. — The word condition in its widest sense is also used 
as opposed to absolute, for estites may be devised absolutely or upon condition, all estates not 
absolute being necessarily conditional. 

Condition and Contingency.— See ante, p. 22. 


c couuitiDii IS perrormeaj5».,.anq 
ue vests in the- first instai] ‘ 

• breach of the coi 



condition 

is ^mpletc d : and a condition^ 


^)^nere it is 
to be 


.the fiillil- 
sequent is 



(1) Def. of See sec. 106 (S), f 9. 

(2) Gazett^of India, Extraordinary, ist July 1864, p. 53. 


t ep.T. 117. 
barton. 

. 263. 

tk r ■ ftVtnn 


T. ii8' Hicrplnw 



INTRO. NOTES. SECTION II3 (s).] THE HINDU WILLS ACT. 


423 


one the fulfilment of which extinguishes a title already completed. In the 
former case, a title conditional is made absolute, and in the latter case what has 
already been lost conditionally, is lost absolutely (4). 

§ 4. Conditional bequest and Conditional will.— A conditional 
legacy or bequest is one “whose existence depends upon the happening, 
or not happening, of some uncertain event, by which it is either to take place 
or to be defeated” (5). In other words, “ when there is a quality added to the 
devise or legacy, whereby the effect of it is suspended or hindered, and it is 
thereby made to depend on some future event,” the devise or legacy is said to 
be a conditional devise or lei^acv (6). 

A conditional bequest and a conditional ivill are two difi'erent things. In 
the former, a particular clause or portion only of the instrument, and in the 
latter, the whole instrument, is the object of regard. Besides, when the question 
is, whether the whole will is conditional, it seems, the authorities look with 
di.sfavour upon a construction which would prevent the will from taking effect (7). 

§ 5 . Condition precedent or subsequent, determination of.— No 

precise form of words is necessary in order to create conditions in wills, 
wJiether precedent or subsequent ; but the .same words will make a condition 
precedent or subsequent according 10 the nature of the thing and the intention 
of the testator [^cAer/y v. Vernoh\ Willes. 153]. In determining, therefore, 
whether a condition is precedent or subsequent, we must look, not merely to 
the language in which it is framed, but to the whole context of the will. The 
test is, “ whether the testator intends that a compliance with the requisition 
which he has chos;^jgitto annex to the enjoyment of his bounty shall be a con- 
dition of or merely of its retention^' That is to say, as already 

seen, if reqii i red before the vesting of the gift, or the condi- 
tion involves of consideration, it is a condition precedent 

\Acherly s, V^^n^% 4 pra\ Fihger'xld\, Pyan^ (^^99) 2 Ir. 637]; whereas, if 
the gift is to i)cfo*e\tIie time ^i'ced ipr its performance, the condition is 
subsequent (.<*}. condition requires something to be done which wdll 

take time, it will ar^iS’in favour of its being construed as subsequent \PeytoH v. 

2 P. W. 626 v. Gresham, 2 L. R. Ir. 443]. It is frequently 

excecdingl) difficult tp determine under which of thesS heads any particular gift 
comes. If, hovvv^ver, 'a condition is capable of being construed either as a 
condition precedent or as a condition subsequent, the Court will prefer the latter 
coastruclion re Greenwood 1 Ch. 749]. 

Examples. (1) Where a Hindu testator directed that a boy should be taken in 
adoption, and added, “ to this boy, all the things mentioned in my will having 
been done, I give the residue of my estate as his inheritance and I appoint him as 
my heir”; it was held that adoption w^as a condition precedent and that the boy 
not having been adopted could not take under the will [Karamst Madhowji v. 
Karsandas Natba, I. L. R. 20 B., 718; confd. I. L. R. 23 B., 271 ; Probodh Lai 
Kundu v. Harish Chandra Day, 9 C. W. N. 309 ; A/fj>u Chetty v. Kuppammal, 
I. L. R. 16 M., 355 ; Anundmoyee Dabi v. Grish Chunder Myti, I. L. R. 7 
C., 772 ; I. L. R. IS C, 66 ; L. R. 14 1 . A. 137]. 

(1) Salm. ]ur. 236. 

(2) I Rop. Leg. 64s, 3rd Edn. (Wms, 1264 and Wharton). 

(3) Shep. T. 400. 

(4) BigidpKIf. 267. See Def . * ^nditional will/ ante p. 18. 

( 5 ) 2 Jarm. 1, 3, 4th Edn. ; Bi^ow. 268, 269; Hend. 252; Wms. 1264; Theob. 492, 
Sth Edn. 
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(2) A testator made a bequest on condition that “should they * * * humbly 
apply for subsistence, they should receive certain allowance.” Here humbly 
applying^ that is, using language of humility, was a condition precedent 
[Veerobhadra Raju Bahadur Garu v. Chiranjivi Raju Garu^ 28 M., 173 ; 15 Mad. 
T-,. J. iii]. So a condition to the effect that the devisee should be of good 
character and obedient to his mother, is a valid condition precedent and not 
hud for vagueness [Sure// dra ATa/h Ghose V. Kala Chand Bannerjee^ 12 C. W. 
N. 668 ; Hatvke v. Euyart^ 27 Am. St. Rep. 149] (r). So, where a widow in 
making a gift to the son of her co- widow, said — “the funeral cake will be 
preserved to us by you, and on my death the taluk is your rightful property 

it was held, the gift was conditional on presenting the funefal cake 

\Krishto Soondery Dabea v. Rance Krishto Motu^ (1^63) Marsh. 367]. 

(3) In a case, however, where the testator directed that “ if the boy so adopted 
to me * * be honest and faithful to my .said wives and prosecute his studies up 
to the M.A. standard of any Indian UniveiMly, then my cKecutor shall hand 
over ray properties to my such adopted son on his attaining majority.” It 
appeared that the adoption took place on the 15 th February, 1909, and the boy 
adopted attained his majority on the 19th April 1909 when he was reading in 
the Matriculation class. It was held that the said conditions were conditions 
subsequent and the vesting of the property in such adopted son did not de|)end 
on those acts on his part [Rajendrn Chandra Miira v. Manik Lall Ghaiak 
(1911) 8 A. L. J. 1063]. 

It may be submitted that this decision seems to have been arrived at 
without the words “such adopted son” being pressed on the notice of the Court. 

§ 6. English law as to conditions precedent.— In with 

re.spect to conditions precedent which arc impossible, a different rule is applicable 
to bequests of personalty from that which is prevalent respecting devises of 
realty. By the Common law, which applies to real property, if a condition 
precedent is impossible, the devise will he void. [See Earl of 

Brownloii\ 4 H. L. ca. i]. But as to personal property to. whicn the Civil law 
applies, it will take effect notwithstanding such condition. For, by the Civil 
law which has been adopted by the Courts of Eijuity in Fnglind, when a con- 
dition precedent is impossible, “ the bequest is single, f. discharged of the 
condition,” and the legatee is entitled as if the legacy were unconditional. "J'hat 
,is to say, under the Civil law, it is not the beciuest which is rendered void, but 
it is the condition itself, which becomes void when its performance is 
impossible (i). 

§ 7. The same as to conditions subsequent.— In regard to condi- 
tions subsequent, the law in J'mgland abvays leans against the restrictions which 
these conditions impose, and construes them with rigid strictness and affords 
protection against such conditions divesting an estate or gift already vested, 
;^?|cept in cases where the very event happens or the act in all its details is 
;j^rfomed in order to deprive the legatee of his legacy (3). But the case is 
i Otherwise where there is what is called a “ gift over,” that is, to another person 

f the condition be not complied with, for that would be taking over from the 
the gift which, by the testator’s express direction, had vested in him. 
■^(^:!^jr,Ji|istance, A. bequeathed to his daughter B. a legacy, on condition that 
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if she married without her mother’s consent, then a- part of the legacy would go 
over to her brother ; B married without her mother’s consent ; it was held by the 
Court of Chancery that the part of the legacy mush be given up. “This,” the 
Court said, “ is not to be as a clause in terrorem (i) only, but the sum upon her 
marrying is well devised over, and an interest vested in the brother’* [Sirai/on vl 
2 Vern. 357] (2). Thus it will be seen that where there is a “gift 
over,” the Court will not lend its aid in defeating an estate which has already 
vested, as it would otherwise do. So the result is, that according to the law in 
England, the validity of conditions subsequent depends upon their being 
accompanied by a “ gift over.” 

§ 8. Diffecp^ce between Engrlish law and Indian law.— it ap- 
pears to be clear, therefore, that so far as conditions precedent are concerned, 
the law here is substantially the same as in England. In regard to conditions 
subsequent, however, there is this difference that in England the validity of such 
conditions depend upon their being accompanied by a “gift over,” but in this 
country and under this Act, such conditions are valid even without a “ gift over” 
(see the observations of the Law Commissioners, su^ra), 

§ 9. Conditions Valid or invalid.— “As to what conditions are valid, 

it has been said that nothing can be made the subject of a condition in a will, 
which could not be made the subject of a contract or wager in life” [Egerion v. 
Eari of Broivnlow^ 4 H. L. ca. i] (3). As to all conditions the maxim is cujus 
est dare ejus est dispontre^ that is, the bestower of a gift has a right to regulate 
its disposal. In other words, “when a man hath a thing he may condition with 
it as he will ; ” so that, he may make any disposition of his property and qualify 
such disposition as it may please himself. But this general principle is subject 
to this qualification that the disposition must be consistent with the rules of law, 
and not repugnant to the grant or to the estate. For “no man,” says Lord St. 
Leonards, “can attach any condition to his property which is against the public 
good,” nor can he “alter the usual line of descent by a creation of his own.” 
'Fhus where one of the limitations was to Lord Alford * * with a proviso that 

if Lord Alford should die without having acquired the title of Duke or Marquis 
of Bridgwater, then the estate to the heirs male of his body was to cease and 
be absolutely void ; and Lord Alford entered into possession of the estates 
which were worth ^^70,000 a year — but died without acquiring any of the higher 
titles. It was held that his heir male was entitled to the estates discharged of 
the condition subsequent, for it was void as being contrary to public policy. 
The ground of the decision was that the condition tended to induce the donee 
of the estate to iise improper means to influence the Crown, and the Crown 
itself to confer a particular title on a particular person, thus fettering its discre- 
tion as the fountain of honour [Egerton v. Brown/ow, supra] (4). 

§ 10* Condition against public gfood. — So where a testator bequeathed 
certain properties to H. B. and his assigns for life, and then imposed a condition 
restraining him from entering into the military services of the country, with the 
direction that “if the said H. B, shall enter into the naval or military services 
of the country ^ * then I give and devise my said freehold to F. B.^ in 

fee ; ' it was held, ‘the condition was void, being against public policy. 

But it was pointed out by *Mr. Justice Swinfen Eady, who delivered Judgment 


(i) See sec??ai (S) jjwst, v 

(a) Flood. 439. 

(3) Theob. 583, 5th Edn. 

(4) See Shep. Touch. 119 ; Broom. L. Max. 459. 
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jn the case, that great baution is necessary in considering whether a certoih 
.contract or stipulation is void on account of being contrary to public policy of 
public ^good : for, “ At different times very different 
. Public good what views have been entertained as to what is injurious 

^ to the public” [Beard v* Hall (1908) i Ch. In 

fact, “ public policy does not admit of definition and is not easily explain^ 
It is a variable quantity ; it must vary and does vary with the habits, capacities 
and opportunities of the public” [Kekewich, J. in Davies v. Davies (1887) L. R. 
36 D. 369]. Thus, as held in Janson v. brief ontein Consolidated Mines^ UU 
{(1902) A. C. 484 at 500] “ public policy is always an unsafe and treacherous 
. ground for legal decision.” See Gangu v. Ckandradhagadai [(igo^) 32 B., 275 
*art49s3 where that case was referred to. 

il. Condition that legatee or devisee shall reform his 
character and lead a moral life. — Such conditions are valid, in Tattersal 
V. Howell [2 Men 26] a legacy was given on condition that the legatee changed 
his course of life and gave up all low company and frequenting public houses. 
It was held the condition was valid. [So held in the American Courts. See 
Cassem v. Kennedy^ 147 111 . 660 \ Hawke v. Euyart^ 27 Am. St. Rep. 149. But 
SQQ Maud V. Maud^ 27 Beav. 615]. But such conditions are very strictly constru- 
ed. Where, for instance, there was a gift over, if the devisee became a vagabond 
and drunkard, it was held, the fact that he became a drunkard and not a 
vagabond, was not sufficient [Forsyth v. Forsyth^ 46 N. J. Eq. 400]. See sufra^ 
§ 5, Ex. (2) and (3) ^ 


§ 12 . Condition as to religion. — A gift over m^he event of a change 
of religion by the legatee is valid [Hodgson v. Halford^ 1 1 Ch. t). 959 ; but see 
In re Thompson : Griffith v. Thompson^ 44 W. R. (Eng) 582]. Generally speak- 
ing, such conditions are valid (i). In some jurisdictions, however, they are 
held to be contrary to public policy, as interfering with the liberty of cons- 
cience (2). 


§18. Condition of devisee being. an adopted 

made on condition of the legatee or devisee standing in^l^'^atatn remion 
to the testator or some other person, are conditional bet^ac^s. ; Ca^s of 
bequests therefore, to adopted sons in their capacity as such sons, ar^.toiicf^ 
tional bequests, and the question often arises, whether the legali^ » of 
sons is the condition of the gift or whether ihe person designated 1$ 
to take independent of a legal adoption. The question is ope of cohsl^cno'n 
only and often involves considerable difficulty. Mr. Page sayi^ ; '* often 
difficult to determine whether a declaration that a cert^ on 

account of something to be done by the devisee before the deiftji)l‘^ tj^snuor 
or. before the time of the vesting of the estate, is a condition,rnt^^ni^ij^a.d"'“*‘ ^ 
Id^^ ofthe motive which leads tb6 testator to bestow the 
ds (S), ^ 9 and ro, pp. 220-223, 
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Illustrations. * ' ■ 

(tf) All estate is bequeathed to A on condition that he shall walk one hundred miles ft 
an hour. The bequest is void, * 

H) A bequeaths 500 rupees to B on condition that he shall marry A’s daughter. 
danghrer was dead at the date of the will. The bequest is void. 

NOTES AND COMMENTARIES. 

§ 1 . TAe section, § 2 . Impossible condition, 

§ 3< Where condition subsequent. 

Extent at the section. 

This section is extended to the Hindus, Jainas, Sikhs and Buddhists. ^ 

§ 1 . Th6 SBCtion* — This section and the next following section^ corres- 
pond to section 25 of The Transfer of Property Act (a) (Act IV of 1882). 

The condition referred to in this section is condition precedent, that 
••‘such as must happen or be performed before the estate can vest'^ (i). If, 
therefore, the happenmg or fulfilment of the condition is impossible, thei 
bequest or gift must fail, because such bequest or gift depending upon the^ 
performance of the condition, non-performance of it will necessarily defeat it|t 
So the proposition is, where there is no performance there% no gift. 

§ 2. Impossible condition. —According to the Common law of 
England, a condition is considered as impossible only when it cannot by any 
human means, take effect. But if it be only in a high degree improbable, and 
such as it is beyond the power of the obligee to effect, it is then not deemed 
impossible (2). 

' It has been decided in England that if the impossibility of the conditioU 
arise froi?)' the subsequent act of the testator, the condition will be discharged 
and tKi'' j|ift freed from it, both as regards realty and personaltyj on the grmind 
that the testator cannot, merely by his own act, prevent the estate from vesting 
\Darley v. Langtvorthy^ C., 359]. But where the condition is prece- 

dent^ though in fact impossible at the date of the will, or becoming impossible 
by subsequent events involves no physical impossibility, the legacy will be void 
and fail to take effect [Lowther v. Cavendish^ i Ed 99, 116] (3). 

g 3. Where oonditlon subsequent.— If the condition subsequent 
is impossible, the condition is void and the legacy absolute, according to 
Common law as well as Civil law \Thomas v. Howell^ 1 Salk. 170 ; Walker v. 
Walker^ 2 DeG. V, and J. 255 ; Cf. He Croxon (1904) i Ch. 252) ; and if ^he 
performance of the condition subsequent be rendered impossible bj^ the act 
of GoA still the bequest will be good being freed from the condition \ColJi^.. 
^ 

(a) An interest created on a transfer of property and dependent upon a coiMitibn fail^ 
the fulfilment ^ the condition is impossible, or is forbidden by law, or is of sucKr a nature 
that, if permitted, it would defeat the provisions of any law, or is fraudulent, dr invol^ 
or implies injury to the person or property of another, or the Court regards it as immoral dr, 
oppoei^ to public policy. - ■ , ^ 

ti) I Stephi 309, 8th Edn. 

(HI Btbry. Eq. }ur. f 1305. 

(3) theob. 493, 5th Edn. ; Shep. T. 133. 
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,v. Collett^ 35 Beav. 312; Re Greenwood (j^go^) 1 Ch. 749]. In either case it 
is the condition which is void or a nullity and not the legacy. 

Here the distinction between a condition precedent and subsfecpbtit, is 
very marked. If the condition is precedent, its impossibility or illegality, des^-. 
troys the legacy which can never take * effect ; but if it is subsequent il&* 
impossibility or illegality, destroys the very condition and the legacy becomes 
good, valid and absolute. 

As to the distinction between a bequest imposing an obligation, or wjiat 
is called onerous, and a conditional bequest, see ^upra sec. 109 (S), § 2. 


Beaucst upon il- 
\ legal or Immoral 
tcmition, - - 


55. [114 (S)]. — A bequest upon a condi- 
tion, the fulfilment of which would be con- 
trary to law or to morality is void. 


Illustrations. 

(«) A bequeaths 500 rupees to B on condition that he shall murder C. The bequest 
is void. 

bequeaths 5000 rupees to his niece if she will desert her husband. The bequest 

• is void. 

k 

^ NOTES AND COMMENTARIES. 


§ X* England, 

§ 3. Illustration (ft). 


2. The section. 


Extent of the section. 

This section has been incorporated in the Hindu Wills Act and is applicable to the 
Hindus, jainas, &c. 

§ 1. ThO law in Engflandt — The English law on this subject may be 
stated thus ; — “^^’ith regard to conditions precedent which are illegal, if per- 
formance requires an act vrhich is malum in se^ as to kill A., burn his house, 
or the like, then both by the Common and Civil law, not only the condition 
but the bequest itself is void. But where the illegality consists merely in the 
performance of the condition being against a rule or the policy of the law, there 
(although by the^ Common law the devise as well as the condition is equally 
void as if there existed malum in sd)y by the Civil law, the condition only is 
void, and the bequest single and good” (i). Where the performance of a condi- 
tion subsequent is illegal, both by the Common law as vrell as the Civil law, the 
condition only is void and the bequest freed from it as if it has been given 
unconditionally (iV where the condition is too uncertain [Clavering y, 
Ellison^ 7 H. L. Of 707 J. 


(i) Wms. 127 ^ 
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§ 2« The section. — 'I'his section (2) recognizes no distinction between 
mala in se (acts which are wrong in themselves, whether prohibited by human 
laws or not) and mala prohibita (acts prohibited by human laws). Under this 
section any bequest upon a condition, the fulfilment of which would be con- 
trary to law or morality, is void. Thus a bequest, made conditional on the 
continuance of immoral relations between the testator and the legatee, was held 
to be void [Tayaramma v. Sitaramasami Naidu^ I. L. R. 23 M., 613 ; 10 
M. L. J. 214]. 

But a gift made by one to his mistress who lived with him as his wife, on 
condition of her continuing to be his wife and remaining 
Gift to mis^rw. obedient to him, her husband, was up-held as valid \Ram 
Sarup V. Bela^ 1. L. R. 6 A., 31 3 V. C.; Lachmi 
Navain v. Wilayli Begum^ 1 . L. R. 2 A., 433]. The reason for upholding 
the gift is explained by their Lordships in these terms : “ — in making^ 

this bequest to her, he regarded her in the light of a wife and the mother of hig 
children, and it af)pears to us that the consideration he had in mind’ in making 
the gift may be held to have been rather her continuing to remain and 
dij^eharge her duties to the children she had by him, than the continuance of 
their illicit intercourse, for it must be remembered he considered his state of 
health at the time tc^bc precarious, and a personal object does not appear to. 
have actuated him’^ l^Larhmi Narain v. Wilayti Begum, supra\. 


S 3* Illustration (/>). — This is in accordance with Wren v. Bradley 
De G. and Sm. 49], where it is laid down that in personalty a condition pre 
dent which, is contra bonos mores (against good morals) is void ij^id may 
rejec^-ed leaving the gift absolute. In that case the gift was an allowanccji 
married woman, on condition that she lived apart froUi her husband, an^ 
condition was void, but not the beciuest (3). Under this section, howevc^E 
the bequest which is yoid and not tlie condition. * 


§ 4. Contrary to law or morality. — A testator bequeathing ceiuin 
property' to his daughter’s children imposed a conditiort in these terms : “if 
at any time or times my said ' /aughter and her said husband shall be 
living separately and apart from each otlier, then, and in such case such child or 
children only of the said marriage who being under the age of 21 years shall 
permanently reside with or be under the sole control of my said daughter during 
such time or times as my said daughter and her said husband shall be so 
living separately,...”. It was held, such condition was against public policy and 
therefo'-e invalid, and the children were entitled to the legacy. Mr. Justice 
Warrington in delivering the judgment of the Court referred to the following 
observations of Lord Macclesfield in Mitchell v. Reynolds [(1711) i J^m. 
Williams, 181] :■ -“All the instances of conditions against Law in a proper 
sense are reducible under one of these heads : First, either to do something 
that is malum in se, or malum prohibitum ; Secondly, to omit the doing of some- 
thing that is a duty ; thirdly, to encourage such crimes and omissions. Such 
conditions as these the law will always, and without any regard to circumstances, 
defeat, being concerned to remove all temptations and inducements to those 
crimes.” \In re Morgain \ Daivson \\ Davy (1910) 14X. W. N. clxxv.] See 
Beard v. Hall, supra. Intro, notes, § 10. 


(i) Ibid. 12^\. (2) Rather fhe Indian Legislature. 

(3) 2 Jarm. 13, 4th Edn. ; Wms. 1270 ; Hend. T. S, 119, 2nd Edn. ; Theob. 375, 3rt 
Edn. ; 493, Sth Edn. 
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This is distioguishable from the cases under this section and , thd UiA 
>recedittt section, in that in the former the condition itsdf is invidid and the 
>equest being freed from it, is good } but in the latter, it is not the condition 
hat is void but the whole bequest is void and incapable of takkq; ^ect 


56. [115 (S)]. Where a will imposes a coildition to be 
Fuifiimwt of con. fulfilled before the legatee can take a vested 
he”'v^i^*of *a interest in the thing bequeathed, the condi- 
HfAcy. tion shall be considered to have been ful- 


filled if it has been substantially complied with. 

I Illustrations. 


(JiT'' A legacy !s bequeathed to A. on condition that he shall marry with the consent of 
I, C, D, and E. A marries with the written consent of B. C. is present at 
) Sends a present to A. previous to the marriage. E has been personally informed by A ot 
ijs intentions and has made no objection. A has fulfilled the condition. 

(&) A legacy is bequeathed to A on condition that he shaH marry with the consent of 
1|.C, and D. D dies. A marries with the consent of B and C. A has fulfilled the 
dndttion. 

(r) A legacy is bequeathed to A, on condition that he shall marry with the consent of 
and D. A marries in the lifetime of B, C, and D, with the consent of B and C only. 

> not fulfilled the condition. 

"d) A legacy is bequeathed to A on condition that he shall marry with the consent of 
and D. A obUin^Uhe runcondittonal assent of B, C, and D. to his marriage with E. 
»ards Bi C# and D caprmiously retract their consent. A marries E. A has fulfilled 
idition. j 

A legacy is beqijiai^ed to A. on condition that he shall iqarry with the consent of 
D. A marries li^hout the consent of B, C| and D, but obtains their consent after 
ht m^raage. A hasmot Atffilled the condition. 

(/) ' , A makes his will, whereby he bequeaths a sum of money to B if B shall marry 
dth mb/«k»nsent of A*s executors. B marries the lifetime of A, and A afterwards 

xprei^Ksi^is approbation the marriage A diesX The bequest to B take effect. 

legacy is bequeathed to A if he executes a certain document within a time 
ptclBedf,3n the will, document is executed by A within a reasonable time, but not 

tHbki specified In the will. , A has not performed the condition, and is not entitled 

b legacy. 

- 



NOtES AND COMMENTARIES. 


&i.>v ;■ -TK' 


§ 4. Illustrations. 

§ 5. Consent kow construed. 
§ 6. Non-fulfilment 
§ 7» Substantial compliance. 


\on.^^ 

in mtrcdnt of marriuge. 



Qt the section. 


^ extiilo^^^ithe Hipdusj Jdinas, &c., and to the Parsees. !t has not been 

ii^ion tieats of performance conditions 
utn?easona6le the condition precedent may be, 
in illegal, ox contra Bonos mores 
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ni^attii), f>.» not inconsbtenC with Uw or morality,” ami cm be perfemidl by 
the person upon whom that duty is cast. And although the ^neral rule i^ that 
they must be strictly performed, yet by the Civil law, which has been in this 
respect adopted by the Courts of Equity and the Indian Legislature (i), if the 
condition is performed cypres (i.e., “as near the intent as circumstances permit”) 
(s) as it is termed, that is, so as substantially to fiuKill the testator’s intention, 
it will be sufficient (3) [see sec. 119 (S) infra^ i, 2J. The maxim is, cujus 
est dare ejus est disponere (whose is to give, his is to dispose, i>., the bestower 
of a gift has a right to regulate its disposal) and equity cannot relieve against it 
[Bertie v. Falkland^ 2 Vern. 338] (4). 

% 2. Condition in restraint of mrriagre.~As regards conditions in 
restraint of marriage, which seem largely to come within the operation of this 
section, it seems to be now settled, that although conditions in absolute 
restraint of marriage are not allowable, “ conditions which do not directly or 
indirectly import an absolute injunction to celebacy^ are valid ” [Scott v. Tyler, 
i Dick. 721, S. C. 2 W. & T. L. C. 115]. Mr. Justice story says: “conditions 
annexed to gifts, legacies and devises, in restraint of marriage, are not void, 
if they are reasonable in themselves, and do not directly or virtually operate 
as an undue restraint upon the freedom of marriage. If the condition is in 
restiaint of marriage generally, then, indeed, as a condition against public 
policy, and the due economy and morality of domestic life, it will be held 
utterly void [citing Scott v. lyier, supra]. And so, if the condition is not in 
restraint of marriage generally, but still the prohibition is of so rigid a nature, 
or so tied up to peculiar circumstances, that the party upon whom it is 
to operate, is unreasonably restrained in the choice of marriage, it will fall 
under the like consideration.” Such restraints are reasonable when they 
“ tend to protect the individual from those melancholy consequences to which 
an overhasty, rash or precipitate match would probably lead.” Thus condi- 
tions restraining marriage under 2t, or other reasonable age, without consent 
of executors, guardians, &c., or requiring or prohibiting marriage with 
particular persons, and the like, are valid and legal conditions (5). 

§ 8* Consent.— In regard to conditions requiring marriage with consent, 
the general rule is, that tn cases where the consent of executors or trustees is 
required, such consent m^t be obtained before or at the time of marriage ; 
for a subsequent approbation by the executors, &c., will not amount to a 
performance of the condition [B^nis^ v. Martin, 3 Atk. 331 ; Clarke v. 
Parker, 19 Ves. 21]. See illus, (tf). A general consent, however, given to the 
l^tee at his majority is sufficient. Thus, where a general permission was 
given to the legatee to marry according to her discretion, it was held that 
such permission, without any further consent was sufficient [Pollock v. Croff, 
I Mer. 181 ; Mercer v. Hcdl, 4 Bro. C. C. 328J (6). It appears, in such cases 
subsequent approbation would also be sufficient, unless the consent were 
required to be m writing [see Pollock v. Croft, supra] (7). 

Conditions requiring consent in marriage is satisfied when it is applied to 
the first marriage only. The condition does not apply to a subsequent 


(1) gtekeap^ 
la) See sec. 101 (S). 

(3) 8bep; 7 * 134; Wms. 1273. 


(3) 134; Wms. 1273. (4) Flood. 437. 

(S) Wate. tific i Story, Bq. Jur. 280, 281 ; a Jarm. 44, 43. 4^ Edn.} Theob. 544*4^. 
5tb Ede,$ ^4^. tw 132. ' ■ 
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marriage \Hutchison v. Hammond^ 3 Bro. C. C. 128. But see Randall v, Payne^ 
1 Bro. C. C. 55] (i). ’ 

As to where the consent is required to be in writing, it seems, the law is 
not very clear. In Stra^ige v. Smith (Amb. 263), l^ord Hardwicke held, that 
the mother, whose consent in writing was required, had, by making the offer to, 
and permitting the addresses of the intended husband, given consent to her 
daughter’s marriage, though there appears to have been no written consent. 
So in Worthington V, Evans {\ S. and St. 105), Sir John Leach thought that 
the accidental omission of a trustee, who approved the marriage, to give a 
consent in writing, would not invalidate it (2). 'Thus it seems to have been 
held that where a consent in writing is prescribed, an oral consent would be 
sufficient V. Tyler, 2 W. ^T, L C. 115] (3). I'his is illustrative of the 

principle that, if what is reejuired has been substantially done, it is immaterial 
that it was not done exactly in the manner prescribed. 

In the case of a condition reejuiring the consent of several persons, if the 
consent required is that of executors or trustees, the (Xjnsent of those who 
Jfcnounce or do not act is not necessary [irort/nngton v. Evans, supra \ but see 
^larke v. Parker, 19 Vcs. t]. But if there is only a single executor who 
Renounces, his consent must be obtained [see Graydon v. Hicks, 2 Atk. 16. 
The point is doubtful]. It seems to be established, however, that a condition 
requiring the consent of several persons is performed by obtaining the consent 
of the survivors [ Worthington v. Evans, supra \ Ewing v. Anderson, 7 \\\ R. 
Eng. 2;;^ ; Eajvson \\ Oliver Massey, L. K. 2 Ch. I). 753]. As a general rule, 
where the consent of several persons is rec^uired, all myst concur [ Clarke v. 
Parker, supra] (4). Sec illus. (h) & (c). 

If the consent of guardians is required, guardians must be appointed ,if 
there are none [In re Browfis Trusts, T.. R 18 Ch. 1 ). Oi] (5). 

Consent of trustees may be presumed from the non-expression of their 
dissent, according to the maxim qui tacet consentire videtur (he who is silent 
appears to consent), specially wdiere express assent is wu’thheld fraudulently 
[Berkleys, Ryder, 2 Ves. 533]; and similarly, in the absence of direct evi- 
dence, consent will be presumed from the absence, for a long time, of any 
objection to the legatee’s title after forfeiture [In re Birch, 17 Bcav. 358] (6). 
See illus. (a), 

§ 4 * Illustrations, — On the same principle, the consent may be implied 
as in illustration (rt) from the circumstance- that the 

Illus. (ft) executor or trustee witnessed the reception of ad- 

dresses of marriage, and intimated no disapiwrobation. 
Here also the said maxim applies [Campbell v. Lord Nethennlle, cited in a Ves* 
Sen.. 530] (7). 

This is in a,ccordanai mih Stra?ige s. Smith (Ambl. 263), where it is laid 
down that an unconditional consent, with a knowledge 

Illus. (d) of the circumstances, once given, cannot be retracted, 

unless for very good reasons (8). 

(l) Wms. 1385 ; Theob. 494, 5tb Edn. ; 2 Jarm. 3, 44, 4th Edn. 

' (2) 2 Jarm. 52, 4th Edn. . .. 

■ (3) Brown and Shep. Act IV, 1882, 78; Haynes. L. C. 239. , 

' ( 4 )" Wipa. 1284 ; Theob, 495, 5th Edn.; 2 Jarm. 54, 55. r ; • 

(S) Wms. 1284; Thoab. 495, 5th Edn. (6) 2 Jarm. 52, 4th Edn, 

(7) Wms. (8) Wms. 1284. 
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This illustration is taken, from Clarke v. Berkeley* (2 Vern< 720) where it 
was held that if the legatee marries in the lifetime of 

Illus, (£) the testator with his consent, or subsequent approba- 

tion, that is equivalent to a marriage after his death with 
the consent of his executors (i) (a). 

By English Law, if the document mentioned in this illustration is in fact 
executed within a reasonable time, though not within the 

Illus. (g) specified time, the legatee will be entitled on the principle 

that the period for executing the document was merely 
ancillary to the accomplishment of that object, and the procurement of the 
instrument was the end and substance of the condition \ Taylor v. Popham. 
I Bro. C. C. i6fr]<2) (a), 

§5* Consent how construed.— As a general rule, expressions of con- 
sent are to be construed liberally, especially, if those whose consent is required, 
have sanctioned, by their acquiescence, the growth of an attachment between 
the parties Aguilar v. Dri?ikwater^ 2 V. & B. 225]. 

§ 6. Non-fulfilment. — See sec. 119(8), infra. 

Where a testatrix gave Mrs. an annuity to bring up a child, and at 
the child’s death to Mrs. W. herself, and Mrs. W., on the death of the testatrix, 
declined to take charge of the child, and the child was placed under the care 
of another person, and died; it was held that, here there was a condition 
precedent to the gift, and that as Mrs. W. had refused to perform the condition, 
she was not entitled to the gift [Pitt v. Pitl^ 18 W. R. No. of Eng. Ca. 3]. 

§ 7 . Substantial compliance. — Where a literal compliance with the 
condition becomes impossible from unavoidable circumstances, and without any 
fault of the party, it is sufficient that it is complied with as nearly as it 
practically can be, or as it is technically called cy pres (3). So a condition 
that the divisee shall learn some usefull “ trade ” is satisfied by any special 
occupation, such as type writing or school teachership.’^ [Colby v. Dean (1901) 
70 N. H. 591 ; 49 Atl. 574]. 


(a> Illus. (£) 3 t (g). — It is not clear why the consent of A’s executor in illus. (/) is 
equivalent to A’s own consent, and such consent, though given after the marriage amounted 
to a substantial compluince\ while on the other hand, where there is a specified time in the 
will prescribed for the performance of a condition (Illus {g))^ reasonable time is of no avail 
JpMT such performance, although according to English law such time would be sufficient, the 
"specified time being only ancillary to the accomplishment of the object. 

Sir Whitley Stokes is of opinion that illus. {g) is an example of ** giving effect to the 
plain meaning of the words of the testator,” which the Legislature consider so desirable. 
This is quite true : but yet, it seems to be very hard that where the time specified in the will 
is 4 days and the legatee fulfils the condition within 3 days, this should not be regarded as 
substantial compliance*, according to the very proposition of law laid down in this section. 
Why again, if the plain meaning is to be adhered to in all cases it should have no application 
in the case of illustration (/) ? Indeed, it stands to reason that, if this section is to be regarded 
as an exception to the general rule indicated by the '* plain meaning, &c.,” it is unlikely that 
there should bean exception to the exception, as illustration {g) is supposed to be. May it 
nbt be Sipbmitted, therefore, that, that illustration • is under such circumstances, either 
misleading or anomalous V 

(1) Wms. 1285 Theob. 494, Sth Edn. 

(2) Wms. 1273. ‘ 

(3) Story Eq. Jur. f 291. 


5S 
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57 . [116 (S)].-^Where there is a bequest to one person 
and a bequest of the same thing to another, 
if the prior bequest shall fail, tlie second 
bequest shall take effect upon the failure of 
the prior bequest, although the failure may not have occurred 
in the manner contemplated by the testator. 


Beauest to A*, and 
on failure of the 
prior bequestf to B. 


Illustrations. 

(rt) A bequeaths a sum of money to his own children surviving him, and if they 
all die under i8, to B. A dies without having ever had a child. The bequest to B takes 
effect. 

{b) A bequeaths a sum of money to B, on »:ondilion that he shall execute a certain 
document within three months after A’s death, and if he should neglect to do so, to C. 
B dies in the te.stator’s lifetime. The bequest to C takes effect. 


NOTES AND COMMENTARIES. 

S 1. The section. S 3. Another principle. 

§ 2. The illustrations. § 4, The principle follo7ved in India. 


Extent of the section. 

This section is extended to the Hindus, Jainas, &c,, and to the Parsees. 

§ 1. The section. — riiis, and the ne.xt following .section, prescribe rules 
for the determination of cases where apparent conditions precedent should be 
regarded as conditional limitations, and construed according to their substantial 
effect. Sir E. V, W^illiams explains the principle in the following words; — 
^‘Instances have frequently occurred in which the Court has concluded, from 
the context of the will, that the intention of the testator is eifectually fulhlled 
by regarding a clause of apparent condition as a clause of conditional limita- 
tion (a), so as not to require, as in the case of a gift on a condition, that the 

(a) A conditional limitation m^y be described **as a qualification annexed to the grant of 
an estate and providing for its termination, or for its abridge- 
Conditional limitation. ment by operation of law. upon the occurrence of some event 
which may or may not happen, and which, if it happen, must,,, 
precede the occurrence of the event upon which the estate would expire if it had been given 
unconditionally ”( i ). 

In a gift to A. and his heirs, the word heirs*' marks out or limits the estate, that is, 
measures the duration or quantity of the estate. Here the 
example word “ heirs '* is a word of limitation. [See sec. 82 (S), 

f. n.-l. 

So where the gift is to A so lon^ as he continues unmarried, or until out of the rents 
and profits he shall have made 500 Rupees, the clause so long as he &c.," or *' until out of 
&c.** is regarded as a clau.se imposing a condition only. But if the words of condition are 
followed by a gift over, as where the gift i.s, “to A, so long as he continues unmarried, hut if 
married, then to B.,” the clause * so long as he continues unmarried ’* will be converted into 
a clause of conditional limitation (2). 

y ‘ , (i) Edw. L. of Pro. 46, 47 ; 1 Steph. 295.96. ■ 

C " (a) R. P. 145 — 147 : Edw, L. of Pro. 147—49 : T. L. rtfe, by Chatterjee. 

^ ’ rbeob. 491, 5th Edn. 
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very event, on which the gift is made contingent, nfust be fulfilled with strict 
exactness, but paying regard, in the construction, to the substantial effect 
of the contingency specified, and so the real, intent of the testator.” — “In 
general, where there is a subsequent limitation, limited to take effect on 
the failure of a preceding one, if the preceding limitation is renewed, or 
does not arise, the subsequent limitation will take effect ”(i); that is, “if, in any 
event, the first limitation cannot take place, the subsequent one shall ” [In re 
Sheppards Trusty i Kay and J. 269](2). 

§ 2 * The illustrations. — Where the gift was to the testator’s children 
surviving him, and if they all died under 21 (or 18, as in illustration («)), then 
over, L^., to and the testator died without ever having had a child, the 
bequest over was held got^d \Murray 2 V. and B. 313 ; Meadows v. 

Pari^\ I V. and B., 124]. Here the clause “and if they all died under 21 ” is 
regarded as a clause of conditional limitation, so that, the preceding limitation 
not arising, the subsequent limitation, />., the gift over, takes efl'ect. So 
where a testator devised to the child of which his wife was pregnant, and if 

There is considerable resemblance as well as difference between conditional limitations 
and estates depending on condition subsequent. The difference consists in this : that in 
• conditional limitations the estate determines as soon as the contingency happens ; and the 
estate in remainder, which depends upon such determination, becomes immediately vested, 
without any act to be done by him who is next in expectancy but in estates depending on 
condition subsequent, the law permits it to endure beyond the time when such contingency 
happens, unless the grantor or his heirs take advantage of the breach of the condition and 
avoid the estate by asserting their rights, or by entry (3). Further, in a condition subse* 
quent, the condition is something superadded to the limitation, but in a conditional limita- 
tion, the condition is not superadded, but is itself a part of the limitation. Thus a grant to 
A. ^r life, but if B. should return from England then the grantor to re enter and determine 
the grant, is a grant subject to a condition subsequent; but a grant to the use A. until B. 
returns from England, and then to C. in fee, would be a conditional limitation, though A. 
would take practically the same interest. 

It will thus appear that the distinction between a conditional limitation and a condition 
is in the form of words only. 

Words expressive of condition subsequent are--'* if,*’ '* upon condition that,” 

\Vora,e*pre,siveof con- ‘‘.provided that," &c.; and words exprrasive of conditional 
dition and conditional limitation are, until/' *' while," so long as,” &c. 
limitation. 

It is often difiicuit to determine in particular cases whether the expression used is a 
condition subsequent or a conditional limitation, and the Courts incline to resolve the doubt 
in favour of its being a condition. If the gift is during widowhood, until marriage, so 
long as she remains single while sole, or the like, there are no words to carry the enjoyment 
^^beyond the time mentioned ; which is, therefore, of necessity held to be a conditional 
limitation, and not a condition subsequent, because it cannot be a condition subsequent 
unless it might cut off the estate before its natural termination. Moreover, rf there is a ^ift 
over on the happening of the event to some one else, it is always held to be a limitation 
rather than a condition regardless of the form of expression used ; and the reason given is 
that no one but the grantor or his heirS can rnake entry to terminate the estate for breach 
of the condition, which is a technical rule arising out of the feudal doctrines ; wherefore, 
if it were held to be a condition it could have no effect, for the heir would have no interest 
to make entiy, and breach of the condition does not terminate the estate till entry is made. 
But if words of condition are used without gift over, or even if the form of expression is 
equivocal it may be held to be a condition subsequent ”(4). 

The words •* conditional limitation ” arc used by different writers in different senses (5). 

(1) Wms. 1274^75; Hend. 258. 

( 2 ) Wms. ia7fc 

(3) * Steph.gjl*^ a Black. 13a. 

(4) Rood, { 406- 

(5) I Steph. 295, t. n. 
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any such child died under 21 ^ then over ; the devise over was held good, though 
the wife was proved not to have been enceinte \Jones v. Westcombe^ i Eq. Abr. 
245]. Similarly, in illustration, (^), which is in accordance with Avelyn v. Ward 
[i Ves. Sen. 420], the legatee dying in the testator’s lifetime, the preceding 
limitation did not arise, and it was held that this was a conditional limitation^ 
and not a case of condition, and that the gift over accordingly took effect, — 
Lord Hardwicke observing, “ if the precedent limitation by what means soever 
is out of the case, the subse(]uent limitation takes effect ” [in Avelyn v. Ward, 
su/tra] (i). 

If illustration {b) be compared with illustration {^) in the last preceding 
section, it will appear that, in both the cases represented by these illustrations, 
the bequest is made subject to the condition that the legatee shall execute 
certain document within a certain specified time. In illustration (tf) the condi- 
tion is precedent and is required to be literally complied with, its performance 
within a reasonable time not being suthcient, although according to English 
law such performance is sufficient when there is no gift over. 1'his shows that 
a condition recjuiring a thing to be done within a given time, without a gift 
over, under this Act, is equivalent to such a condition with a gift over, under 
the law in England. (See the observations of the I.aw Commissioners) (2). 
But in illustration (b) the condition is subsequent with a gift over. This 
is not, properly speaking, a condition, but a conditional limitation under this 
section, and it is governed by a different principle as noted above (3). 

§ 3 « Another principle. — It seems tlte cases under this section may be 
explained on another princii)le, which is thus laid down by Mr. Theobald : 
“ Where the events which happen include the events contemplated by the 
testator, .so that it may be said, if the gift was to go over in the events 

mentioned, a fortiori it must have been meant to go over in the events 

that have happened, the gift over will take effect.” In such cases the 

preceding estate, as for instance, the estate of B. in the illustration (/;), “ being 
out of the way, the remainder takes effect [see Jones v. Westcombe, supra ; 
Avelyn v. JFard, supra \ Meadoivs v. Parry ^ i V. and B. 124J (4). In 

these cases the failure of the prior gift *‘wa.s not owing merely to the fact 
that the first taker did not survive the testator, * * * but to that fact, 

plus the non-performance of the condition, since, if the first taker had 

survived the testator he would not have taken an indefeasible interest till 
the condition had been satisfied” (5). 

On the ^atue principle, if the prior gift is to a class, as where there is 
a gift to children as a class, followed by a gift over, if they die under 21, and 5 
if the contemplated class never comes into existence, the gift over takes 

effect. Thus in Mackinnon v. Sewell Sim, 78 ; 2 M. and K. 202], where there 

was a bequest to A for life, with ultimate remainder to the children of A living 
at her decease, to be paid to them after her death as they attained 21, and if all 
died before attaining 21, then over ; and one child of A attained 21, but no child 
survived her, it was held that the gift over took effect (6). 


(i) Wms. 1274*75; Theob 572, 5th Edn. 

(2} Sec. 113 (S) supra, Intro. note.s. 

(3) See Wms. 1273*74; 2 Jarm. 828—31 4th Edn. 

(4) Theob. 57», 5th Edn. 

(5) Theob. 3rd Edn. 

01 Wma. ^2^ ; T|wob. 574, 5th Edn. ; 
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It will appear from the foregoing that the priixiple established in the 
cases of Joms v. Westcomb^ supra ; Medoivs v. Parry^ supra ; Murray v. Jones^ 
^ supra ; Mackinnon v. Sewell^ supra and Avelyn v. IVard, 

Gases codified. supra, has been codified in this section. This view is 

supported by Rad ha Prasad Mullick v. Ranimony Dasi 
And Peary Zall MuJ/ich v. Ranimoni Dasi ft Cal. L, T. ';o2 : lo C. W. N. 

695; I. L. R. 33C. 947]. 

If the prior bcciuest fails ab initio, as where the gift to the testator\s adopted 
son fails the power to adopt given by the will being invalid, the case will be 
governed by this section and the subsequent bequest will take effect 
Prasad Mullick v. Ranimoni Dasi, supra\ See ante sec. rii (S), § i. 

§ 4. The principle followed in India. 

1 his section has been a])plied in the case of Okhoymoney Dasee v. Nihnoney 
[1. L. R. 15 C., 282]. In that case the testator, after appointing his 
brother N. his sole executor, provided — “ my wife is supposed to be In 
the family way ; should she bring forth a male, in that case he will be the 
sole heir of my i)roperty and effects on his attaining proper age. * * * 
^ * * In case my son dies before attaining proper age, all my estate and f)ro- 

perty should be taken possession of by my brother.” The child with which 
the widow was enceinte turned out to be a daughter, and it was held, following 
Jones v. Westcombe [supra], that the gift over to the brother took effect. So, 
where the testator directed his properties to be made over to his daughters “in 

case none of such adopted sons .survive my said wife * * * * and the 

adoption failed the authority to adopted given by the will being invalid, it was 
held, that there was a valid gift over to the daughters [Raneemoni Dasee v. 
Premmony Dasee, q C. N 1033 ; Rad ha Prasad Mullick v. Ranimoni 
Dasee and Peary Lall Mulick v. Ranimoni Dasee, 10 C, \V, N. 695; 3 Cal. L. 
J. 502 ; 1. L. R. 33 C, 947 ; ‘S. C, 12 C. VV. N. 729, P. C ; 8 C. L. J. 48, P. 

C. ; 5 All. L. J. 460 ; 10 Bomb. L. R. 604 ; I. P. K. 35 C., 896 : 18 M. L. J. 

287; L. R. 35 I. A. 118]. 

58. [117 (S)] .—Where the will shows an intention that 
Case in which the second beciuest shall take effei't only in 

the second bequest - . 

shall not uke effect the event of the first bequest failing in a 

on failure of the . ^ 

first particular manner, the second bequest shall 

not take elTect unless the prior bequest fails in that parti- 
cular manner. 


Illustration, 

A makes a bequest to his wife, but in case she would die in his lifetime, bequeaths 
to B. that which he had bequeathed to her. A and his wife perish together, under 
circumstances which make it impossible to prove that she died before him. The bequest to 
B. does not take effect. 


§1. The says Sir E. V. Williams, referring to the 

cases mt^ under'^tion a&s) “it must not be understood wii^ t^gaifd . 
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to cases such as these, that if from any cause whatever, the prior gift cannot take 
effect, the second or alternative gift is for this reason to become operative ; for it 
would be making, not construirjg the testator^s will, if this were to be allowed 
in any event not expressly or impliedly indicated by the language used by 
him.” Accordingly, where there was a bequest to the testator’s wife absolutely, 
and in case of her death in his lifetime, over, and be and she both perished at 
sea, under circumstances which made it impossible to prove that the wife died 
before the testator, it was held by Romilly, M. R., and by Lord Cranworth, 
on appeal, that the gift over failed ; because “ it was made dependent on an 
event which had not been proved to have happened, viz,^ the testator surviving 
his wife ; and that it did not become operative from the mere fact of the gift 
to the wife failing to have practical operation ; for the testator had indicated 
no such intention, either expressly or impliedly.” In the course of his judgment 
I^rd Cranworth said : “If the grantor had in his mind the extremely impro- 
bable event which occurred, and desired B. (see illustration) still to take the 
property, he would not have relied on the words actually used, but he would 
have made express provision to accomplish his object ” [ Undenvood v Wingy 
4 I)e. (lex. M. and G. 633; Wing v. AngrtwCy 8 H. J-,. 183 ; Elliott v. Smith, 

L. R. 22 Ch. 1 ). 236] (1). 

Referring to the last mentioned cases, Mr. Theobald wiys ; “There are 
here two distinct and independent events, in which the gift to A (the wife) 
will lapse, death in the testator's lifetime and death simultaneously with the 
testator, one of which the testator has contemplated and the other not. No 
doubt it may be said, that the gift over might be read as equivalent to “ if A 
does not survive me to B ” ; but this would be making a will for the testator, 
since the event that has happened does not include the event contemplated 
la§le 116 (S) § 3] and it cannot be said, that if the gift over was to have 
effect if A (the wife) died in the testator’s lifetime, a fortiori it was to have 
effect if A (the wife) died simultaneously with the testator” (2). 

This section qualifies, to some extent, the rule in the last preceding section 
[116 (S)]. See Radka Prasad Mullick v. Ranimoni Dasi, [3 C L. J., 502, 511 
10 C. W. N. 695 ; I. L. R. 33 C., 947]. 

59. [118 (S)].- A bequest may be made to any person 
with the condition superadded that in case, 
a specified uncertain event shall happen the^*^),^ 
thing bequeathed shall go to another person,- 
or that in case a specified uncertain event 
shall not happen the thing bequeathed shall go over to 
another person. 

In each case the ulterior bequest is subject to the rules 
contained in sections 197, 108, 109, 119, in, 112, 113, 114, 
116,117. 


Bequest over, con- 
ditional upon the 
happening or not 
happening of a 
specified uncertain 
event. 


(1)^ Theob. {fji/ 3tb pdn. ; Wins. 1277-78. (2) Tkeofa. 447# 3rd Edn. | 571, 5thiEdn. 



SKCTION ItS(s).] THK HINDU WILLS ACT. 439 

Illustrations. ' • 

(а) A Slim of money is bequeathed to A, to be paid to him at the age of i8> 

and, if he shall die before he attains that age, to B. ,A takes a vested interest in the 

legacy, subject to be divested and to go to B in case A shall die under i8. 

(б) An estate is bequeathed to A with a proviso that if A shall dispute the 

competency of the testator to make a will, the estate shall go to B. A disputes the 

competency of the testator to make a will. The estate goes to B. 

(f) A sum of money is bequeathed to A for life, and after his death to B- ; but 
if B. shall then be dead, leaving a son, such son is to stand in the place of B. B 

takes a vested interest in the legacy, subject to be divested if he dies leaving a son 

in A's lifetime. 

{d) A sum of money is bequeathed to A. and B., and if either should die 
during the life o£«C., then to the survivor living at the death of C. A and B die 
before C, The gift over cannot take effect, but the representative of A takes one^ 
half of the money, and the representative of B takes the other half. 

(e) A bequeaths to B. the interest of a fund for life, and directs the fund to be 

divided, at her death, equally among her three children, or such of them as shall 

be living at her death. All the children of B die in B’s lifetime. The bequest over 
cannot take effect, but the interests of the children pass to their representatives. 


NOTES AND COMMENTARIES. 

§ 1, The sectiotj, § 4 , Condition not to dispute the will, 

§ 2 . The leaning of English law, [Ulus, (^)J 

S 3 . The leaning of Hindu law. § 5 - Validity of such condition. 

§ 6. Effect of success in the dispute. 


Extent of the section. 

This section is extended to the Hindus, &c. 

§ !• The section. — 'rhis section correspond.s to .section 28 (a) of Act 
IV of 1882 (Tran.sfer of iVoperty Act). The condittons contemplated by 
this section are in the nature of conditions subsequent, the object of such 
conditions being to control and alter the interest or the order of limitation ori- 
ginally prescribed ; they do not effect the vesting of estate.s, but, on nonfulfil- 
ment, may operate to divest estates which have already vested. It is to be 
remembered, however, that an estate which has already vested cannot be 
divested unless all the events happen. For, “ As a devise expressly made to 
Aake effect on a contingency will not arise unless such contingency happens, it 
follows a fortiori that an estate once vested will not be divested, unless all the 
events which are to precede the vesting of a .substituted devise, happen ” (i). 

The ulterior bequest is not made subject to section i t 5 (S), because of 
the provisions of section 1 1 9 (S), post. 


(a) On a transfer of property an interest therein may be created to accrue to any person 
Ulterior transfer con4i. condition superadded that in case a specified uncertain 

tkmal on happening or not event shall happen such interest shall pass to another person, or 
happening of specified that in case a specified uncertain event shall not happen such 
*^vent. interest shall pass to another person. In each case the dispositions 

are subject to the rules contained in sections ten, twelve, twenty-one, twenty-two, twenty- 
three, twenty-four, twebty^ve, and twenty-seven. 

(1) I Jarm, 827, 4tti Edn. a .' .i.. ; 

> ‘.."I 
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This section and the following four sections deal with the divesting of 
bequests. 

§ 2. The leaning of English law. —The law in England, as it has 
already appeared, always leans against the restrictions which these conditions 
impose, and construe them with rigid strictness, as they go to divest e^^tes 
already vested. Hence, “ the very event must happen, or the act with all its 
details must be done, in order to deprive the legatee of his legacy” (i). Thus, 
where there was a bequest to A. of the interests and dividends of personal 
property for life, and then to be divided equally amongst her three children, 
or such of them as should he at her death ; and the children all died in 

the lifetime of the tenant for life ; it was held that the bequest over indicated 
by the words “or such of them, &c., ” did not take effect, and that the children 
took vested interests which passed to their representatives. Here “ the vested 
interests first given by the will were, by the form of the expression, only 
defeated in case there should be some or one, and not all, of the children 
living at the mother’s death . but that event did not happen, for there was 
not one child then living ” V. 4 Madd. 411] (2). That is 

to say, if some or one of the children were living at the mother’s death, the 
interests of those who died would have gone over to them instead of to their 
representatives, as the case actually happened ; in other w^ords, the gift over, 
W'hich depended upon some or one living at the mother’s death, would have 
taken effect [see Win^v. Angnwe^ 8 H. L. 183 ; Elliott \\ Smithy L. R. 22 Ch. 
T>. 236] ( 3 )- See illustration (c). 

In Harrison v. Foreman (5 Ves. 207), where the testator bequeathed a 
fund to A. for life, and after her death to P. and S. in equal moieties, with 
a direction that in case of the death of either of them in the lifetime of A., 
the whole should go to the survivor living at her decease, and both died in 
the lifetime of A., — it was held that the original gift to A. w'as not defeated 
and the gift over did not take effect. Here the legatees took vested interests 
at the death of the testator, subject to be divested in favour of the survivor 
who might be living at the decease of A. ; but as there was no such survivor 
at that periods the divesting contingency never happened (4). See illustra- 
tion ( 7 ). 

§ 8. The leaning of Hindu law. — Divesting of estates on the hap- 
pening of subsequent uncertain events, is not opposed to the spirit of the 
Hindu law\ It is now an established rule (5), that a Hindu may bequeath 
property by w\'iy of executory becjuest upon an event w'hich is to happen, if 
at all, immediately on the close of a life in being, and in favour of a person 
born in the testator’s lifetime [Kristoromoney Dast v. Norendra Krishna Baha- 
door, 1 . L. R. 16 C., 383 ; L. R, 16 1 . A. 29, 39; Soorjeemoney Dasi v. Deno- 
hundoo Mu Hick, 9 Moo. I. A. 1 23 ; iMlit Molmn Singh Roy v. Chukkun Lai 
Roy, I. L. R. 24 C., 834, 850 ; L. R. 24 I. A. 76]. So that, if the devise be 
to the testator’s son absolutely, with the condition (/>., divesting clause) 
superadded, that, in case such son should die without leaving male issue 
(an uncertain event), “the thing bequeathed shall go to another person,” in 
defeasance of the original gift ; and if the event contemplated does happen, 


(1) 1 Rop.Leg. 676, 3rd Edn. ; Wms. 1278; 2 Jarm. 13, 4th Edn. [Edn. 

(2) Wmsi 1279 i Hawk. 2 ( 56 ; I Jarm. 827, 4th Edn.; Theob. 446, 3rd Edn.: 1570, 5th 

(3) Tkeob. 44J, 3rd Edn. ; 571 5th Edn. 

(4) I Jarm. 827, 4th Edn.; Hawk. 267; Wms. 1278; Theob. 570 5th Edn. 

See Sac. III. p. 45, ante. 
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that is, the son dies without leaving male issue, tl]e gift to the son will be 
defeated, and on the defeasance of such prior gift, the gift over (a) “to another 
person” will take effect [Soorjeemoney Dassee v. Denobundoo Mullicky supra\ 
The rule has been applied in other cases also. [See Tarakeswar Roy v. Sho$hi 
Shekhurreswar Roy, I. L. R. 9 C, 952 ; L. R. 10 1 . A. 51 ; 13 C. L. R. 62 ; Rai 
Kisori Basi v, Debendra Nath Sircar, I. L. R. 15 C., 409 ; L. R. 15 I. A. 37 ; 
Bissonath Chunder v. Bama Soo*idary Dassee, 12 Moo. I. A. 41 ; Ram Lai 
Mookerjcc v. Secretary of State for India, I. L. R. 7 C., 304 ; I.,. R, 8 I. A. 46 ; 
ro C. L. R. 349 j and also Ta, trove v. Tagore q B. L. R. 377 ; 18 W. R. 359.] 
See sec. 1 1 1 (S), sufra. 


It must be noted, that a clause of defeasance in order to be operative must 
contain express-swords or words of necessary implication of a gift over to a 
definite person or persons [Amula Charan Seals, Kali Das Sen, i Cal. L. T. 270 
I. L. R. 32 C, 861.] 


Accrued shares 
pass. 


As to whether on the happening of the event the thing bequeathed goes 
to another person (the survivors) with the accrued 
shares, see Tarakeswar Roy v. Shoshi Sekhurreswar Roy, 
supra, where it was held that such shares passed with the 
original shares to the surviving brothers, their Lordships observing, “that such 
a course of devolution is the ordinary course for Hindu property as between 
brothers inheriting from brothers, and would present itself most readily to the 
mind of a Hindu testator.” This is at variance with the English law accord- 
ing to which, when a fund is given to a class of persons, with a direction that, 
on the death of any of them, their shares are to go over, the original shares 
only, and not the accruing shares, will go over. See Pain v. Benson, 3 Atk. 
80. 


§ 4. Condition not to dispute the will [Illustration (b)].— In Eng- 
land, a condition that the legatee shall not dispute the will, though valid in law, 
is considered as in terrorem merely, and docs not effect a forfeiture by reason 
of the legatee’s having disputed the validity or effect of the will, unless there 
is a gift over on breach of the condition [Cook v. Turner, 15 M. <&. W. 727 ; 
Powell V. Morgan, 2 Vern. 90 ; Morris w Burroughs, i Atk. 404; Cleaver v. 


(a) In cases of gift over, the question is not whether the gift over was good in the event 
which happened afterwards, but whether it was good in its creation. Thus, where two brothers, 
K. and N., executed a deed purporting to provide for the permanent devolution of their 
respective properties in the direct male line, with the condition that in case of failure of 
lineal male heirs in one branch the properties belonging to that branch should go to the 
other; and it appeard that K. died leaving his only son A. as his he'ir, and A. died without 
leaving any male issue ; and it was contended that the share of the property which devolved 
upon A. by right of inheritance came into the possession of N. on the death of A, as under 
the terms (if the deed (or will) there was a gift over in his favour and his male descendants. 
It was held, that supposing there was a gift over the conclusion would amount to this, that 
K. made a bequest in favour of his brother, N, or any male descendant in the male line of 
the same, however remote, upon the extinction of his own male line at any time and after 
any number of generations, and that such a gift over, being on indefinite failure of male 
issue, was illegal. In delivering their Lordship Judgment Mr. Ameer AH said: It is clear 
from the document that if there was any idea at all in the mind of K of a gift over in favour 
of N on his male descendants, it was dependent on the contingency of the indefinite failure 
of male issue in his own line. At the time the document was executed there is no reason 
to suppose that he contemplated that his son would die without issue, or that . N. would 
survive him. And therefore, if it were assumed that a gift over was intended, it would be 
wholly invalid in view of the clear rule of law laid down in the Tagore case [PurHasaski 
Bhattacharji v. Ralidkan Ray Chowdhuri (1911) I. L. R. 38C., ^3; 15C. W. N.693J 
13 Bomb. L. R. 451 ; 8. A. L. J. 681 ; 21 M. L. J. 119; 14 C. L. J. ij. 
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Sperlingf 2 P. W. 528]. But this doctrine has never been applied to devises 
of real estate ; on the contrary, in Cook v. Turner supra^ it was expressly 

decided that such a condition annexed to a devise of land was valid and 

efTectual without a gift over updn breach of the condition (i). 

A condition subsequent as in illustration (/ 5 ) is thus valid in this country 
without a gift over, “and ought not to be treated as if it had been inserted 
merely to frighten the legatee by an unmeaning threat” (Law Commissioners* 
report) (2). 

§ 5« Validity of such Condition. — Such condition will not, however, 
though valid, avail to make an invalid disposition valid [Coo^e v. Turner^ supra : 

Stevenson v. Abingdon (t862)iiW. R. (Eng.) 935; Warhrick v. Varley 
(1861) 30 Beav. 347]. Nor it will operate to prevent the legatee from instituting 
proceedings necessary for the protection of his rights [Rhodes v. Muswell Hill 

Land Co, (1861) 29 Beav. 560], as by filing a bill to have the will construed 

[Black V. Herring 79 Md. 146 ; S. C. 28 Atl. 1063], or suing the executor 

to recover property disposed of by the will, or even by cross-examining at 
probate [In re Braii^ 32 N. Y. Supp. 168] (3). 

§ 6. Effect of success in the dispute. — But one may successfully dispute 
the will without forfeiting [Cooke v. Turnev supra]. The reason is that, if the 
disputant succeeds in overthrowing the will entirely on the ground that it was 
obtained by fraud or undue influence, or because the testator was not of sound 
mind, or that the will had been revoked, the situation is the same as if there 
never had been such a will, so that he will take whatever he would get as on an 
intestacy, regardless of the provisions of the will. (4). 


60. [119 (S)]. — An ulterior bequest of the kind con- 
templated by the last preceding section 

cannot take effect, unless the condition is 
strictly fulfilled. 


Illustrations, 

{a) A is bequeathed to A., with a proviso that, \i he marries without the 

consent of B. C, and D, the legacy shall go to E. D dies. Even if a marries without 
the consent of D and C, the gift to E does not take effect. 

^ bequeathed to A, with a proviso that, if he marries without the 

consent of B, the legacy shall go to C. A marries with the consent of B. He after- 
wards becomes a widower and marries again without the consent of B. The bequest to C 
does not take effect. 

•r A ^ Is bequeathed to A, to be paid at 18, or marriage, with a proviso that, 

tf A. d;es under 18, or marries without the consent of B, the lagacy shall go to C. A 
marries under 18, without that consent of B. The bequest to C takes effect. 


(1) Wms, 1279-80] 2 Jarm. 58, 4th Edn. 

(2) Sec.^ii3(8), Intro, notes. 

Sth E<*"- 

Jarm* 1548, st seg„ 6th Ed. 

; (f) Kdod. ( ^17, 9.416; Thaob. tbid. 


Wms. 1019, n (a) loth Edn. ; 
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NOTES AND COMMENTARIES 

§ 1. The section, § 3 . Hindu widows right to mainten- 

§ 2 . Strictly ^IfiliedJ^ ance on condition of residence, 

{a) Condition of residence, 

(h) Where no breach no forfeiture, § 4. Estoppel by acceptance of legacy 

{c) Personal residence, burdened ivith condition, 

(d?) Wilful breach only works for- 
feiture, § 5 , Illustration (a). 


« Extent of the section. 

This section is incorporated in the Hindu Wills Act and is applicable to the Hindus, 
JainaS) &c. 

§ 1. The section. — This section corresponds to section 29* of Act lY 
of 1882 (Transfer of Property Act). The ulterior bequest referred to in this 
section depends upon the condition subsequent on the non-fulfilment of which 
it comes into operation. Obviously, this section points to the distinction that 
. exists between a condition precedent and a condition subsequent as regards 
the strictness required in their fulfilment. It has already appeared that, as a 
general rule, “ such conditions annexed to estates as go in defeasance, and tend 
to the destruction of the estate, being odious to the law, are construed or 
expounded strictly, and shall not be extended beyond their words'’ (i). Hence 
the rule under this section for the condition being “strictly fulfilled." On 
the other hand, the same principle which favours strict fulfilment in the case of 
conditions subsequent, disfavours such fulfilment when these conditions are 
precedent ; so that in cases of the latter conditions, it is said that “ as the 
estate cannot commence until the condition is performed, the condition is 
beneficial as creating an estate and ought to be construed favourably" [Scott v. 
Tyier, 2 Dick. 712 ; 2 W, and T. L. C. 115]. Hence the rule of cypres or 
substantial performance which section 115 (b) prescribes. The principle 
above referred to, is the leaning of the Court in favour of vesting of estates [sec. 
91 (S) § 2]. 

§2. “Strictly fulfilled.” — 

(«) Condition of residence. — With regard to conditions requiring 
residence in any particular place, no general rule seems to have been laid down. 
Necessarily, each case must be decided according to its own circumstances, 
regard being had to the intention of the testator, so far as it can be ascertained 
from his will. But it is clear that, in order to make the condition effectual the 
meaning of the testator must be reasonably clear and precise. Besides, there 
should be a definite period for residing specified in the will ; for, in the absence 
of any such specification of the period, it may be argued, that in order to satisfy 
the condition, the devisee must either live in the house all his life ; or that, in 
case he should constantly keep up an establishment there, that will be sufficient 
compliance if he goes there only once in his lifetime [see Wynne v. Fletcher^ 24 
Beav. 430; Wolcot v, Botfield, Kay, 534; Parry v. Roberts, 19 W. R. Eng. 
378 ; Dunne v. Dunne, 3 Sm. and G. 22 \ Stone v. Parker, 29 L. J. Ch. 874 ; 

* An ulterior disposition of the kind contemplated by the last preceding section cannot 
take effect unless the condition is strictly fulfilled. 


(1) Shep. T. 133 j Wms. 1278. 
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Fillingham v. Bromley, T. R. 530^ Clavering v, Ellison, 3 Drew. 451] (i). In 
Ganendra Mohun Tagore v.Jutlendra Mohun Tagore [14 B. L. R. 60 j L. R. i 
1. A. 387 ; 22 W, R. 377] the 'priiiciple deducible from these cases as to the 
meaning of the word “ residence,” has been thus explained : 
Meaning of rc- « Where in a condition of residence no manner or period 
of residence is prescribed, but residence simply and 
without definition, exclusive residence is not supposed to be meant ; and that in 
such cases the occasional use of the house, and keeping an establishment in it, 
with the intention of again using it as a residence, is a sufficient compliance 
with the condition.” It is therefore settled that, there can be no question as to 
the validity of conditions requiring residence in any particular place [Ganendra 
Mohun Tagore v. Juitendra Mohun Tagore, supra ; Bhobatarini Debya v. Pear)' 
Lall Sanyal, 1 . L. R. 24 C., 646 ; 1 C. W. N. 578 ; Cf. Shyma Charan 
B hattacharyee v. Sarup Chandra Sen (1912) 17 C. W. N. 39]. 

(p) Where no breach no forfeiture.— Where a testator gave a legacy 
to (i. for life, “ provided, as a sine qua nod'' (an indis[)ensible condition) that he 
“ within six months after my decease shall enter upon and lake possession of” 
the property devised as his residence and place of abode, and “ shall thereafter 
during his life continue to reside thereon for at least six months (but not 
necessarily consecutively) in every year,” and after G’s death or his failing to 
take possession and to reside on the property, tlie testator devised the same to 
G’s first and other sons in tail male ; and (j took possession within six months 
after the testator’s decease, but, as to his residence, during the year following 
the expiration of the six months, he was in the house for 18 days only, and 
from the first of January to the 24th December in the year following, the date 
of such expiration, for not more than 24 days ; and had placed the bouse in 
charge of a staff of servants, paid the rates, ke])t horses and jioultry in the 
stables and in the grounds, and his son who was at College near had sta)’ed at 
the house on an average, on every alternate Saturday till Monday ; it w^as held 
that there was no forfeiture, as there had been a reasonable if not a strict, com- 
pliance with the condition of residence [/// re Moir, 1 learner v. Moir, L. R. 25 
Ch. D. 605] (2). 

So where a testator provided that if any devisee or tenant for life shall 
cease to use as his residence in Calcutta, “ the said Baitakhana houses and 
premises where I now reside, and make use and enjoy my library, houses, 
carriages, &c., in the said house, and jewels, gold and silver plates, in my 
use and possession, then and immediately thereupon the devise and limitations 
in this my vvili contained and declared shall wholly cease and determine as to 
him, and the persem next in succession to him under the limitations aforesaid 
shall at once succeed as if the said pei son * * * * so ceasing * * * 
use as his residence my said Baitakhana house, had then died ;” it was found 
on evidence that since the tenant for life, the respondent, had entered upon 
possession, the house was constantly kept open, new furniture added to the old, 
the library taken care of, and dunvans and menial servants allowed to live 
therein, and that the respondent himself frequently, if not daily, went to the 
house, and spent several hours there, and also transacted all affairs of business 
there and occasionally received visitors in rooms properly 
• Ganendra furnished for their recej)tion. I'heir Lordships of the 

M^%un Judicial Committee held that there had been no breach of 

the condition contained in the clause [Ganendra Mohun 

(1) See a Jarni. 57, 4th Edn. ; Theob. 547-48, 5th Edn. 

; (a) Bend. 259-60^5 Theob. 548, 5th Edn. 



SECTION 119 (s).] 


THE HINDU Wills act. 


44S 


Tagore v. Juttendra Mohun Tagore^ or simply Tagore* v. Tagore^ L. R. i I. A. 
387 ; 14 H. L. R. 60 ; 22 W. R. 377] (i) 

In Bhobatarini Debya v. Peary Lall Sanya! [I. L. R. 24 C., 646 ; i C. AV. 
N. 578], however, it w^as held that occasionally going to reside in her husband’s 
family dwelling house was not sufficient fulfilment of a condition imposed upon 
the testator’s widow, to the effect that if she should reside there or in any holy 
place she will receive an allowance of Rs. 10, otherwise shall be entirely deprived 
of all rights (at p, 656). 

(<:) Personal residence. — Thus although from the terms of the will it 
may be reasonably inferred that personal residence is required, it seems, such 
residence to the-^tent indicated by the above cases, will amount to a fulfilment 
of the conditions imposed. So it has been held that personal residence in any 
specified place for any part of a day is sufficient residence for that day, and it 
is not necessary to pass the night of that day there [ Wolcot v. Botfield^ Kay. 

534, 550] ( 2 )- 

AVhere A. devised a house on trust to permit C. to hold it free of rent, on 
conoition of her remaining single and residing upon the premises during her 
life-time, and C. resided in the house till marriage and for ten years after, and 
then rented it, excepting one room which she used occasionally ; it was held 
that, “ residing” meant personally residing, and her act did not amount to 
rCsSiding [/// n" JVrigat : Mote y, Issort (njoj) j Ch. 231] 

As to whether forfeiture was effected the Court was of opinion that, reading 
the two conditions together, the words meant during C.’s lifetime while she was 
capable of residing as a spinster and so, upon her marriage, the condition as to 
residence did not apply and there was no forfeiture [Ibid]. 

(r/) Wilful breach only works forfeiture.— I'he breach of a con- 
dition which is to deprive a legatee of his vested interest, must be wilful and 
intentional breach, 'rhus where a testator provided. “My first and second 
wives shall together be entitled to twelve annas of all the i)roperties left by me,” 
and added a clause to the effect that “ If there should be any dispute or dis- 
agreement between my two wiv^es, or if there being any disagreement between 
either or both of them and the executors above named she or they live in my 
family dwelling-house, or according to the rules of Hindw* religion in some holy 
place, maintaining a good character, then each of them shall receive a monthly 
allowance of Rs. 10 for maintenance, but if otherwise she shall be entirely 
deprived of her right and it was found on evidence that the younger of the 
two wives wilfully and intentionally (juarrelled with the elder and with the 
executor, and resided neither in the testator’s family dwelling-house, nor in 
any holy place, but in her father’s house ; it was held, that the condition about 
residence was clearly broken and it worked a forfeiture [Bhoba Tarim Debya v. 
Peary Lall Sanyal^ supra ; Shyama Oharan Bhattacharyya v, Sarup Chandra 
Sen (1912) 17 C. W. N. 39]. 

But under similar circumstances, that is, where the direction w-as that if 
any of the female members of the testator’s family, from any cause whatever, 
should live in any other than a holy place for more than three months, except 
for the cause of pilgrimage, they should forfeit their rights under the will ; and 
a widowed daughter-in-law of the testator, a minor, was removed from his house 

(1) Theob. 548, 5th Edn. 

(2) See 2 Jarm. 57. 58, ^th Edn 
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by her maternal relations* and brother with the aid of the police, and resided for 
more than three months with her mother, it was held that, under the circums* 
tances the said daughter-in-law*® absence did not work a forfeiture [Tincourt 
Dassee v. Krishna Bhabini^ I. L. R. 20 C., 15]. On the same principle, 
in cases of marriage with consent, if the consent becomes unattainable by the 
death of the person or persons whose consent is required, a marriage without 
consent will not cause a forfeiture, where the condition is subsequent. [/« re 
Brownes Will^ L. R. 18 Ch. D. 61J (i). But see illus. {a). 

Mere legal infancy will not justify a breach \Tincouri Dassee v. Krishna 
Bhabiniy supra\ — A widow authorized to adopt does not forfeit her rights by 
not SLdoptiug [Umasundary Dabee y. Sourobini Dabee, I. L. R. 7 C., 288; 9 
C. L. R., 83 ; Baman Das Mookerjeev. Tarinee^ 7 Moo. 1 . A. 169, 190; see 
Frasannamayi Dasi v. Kadambini Dasi^ 3 B. L. R. O. C. 85]. 

§ 3. Hindu widow’s right to maintenance on condition of resi- 
dence* — A Hindu by will, devised the greater part of his property to his 
nephew M., and bequeathed a house and certain other property to his wife, “ if 
she come to live at Kava,” where her husband resided. In a suit for main- 
tenance by the widow, the defence being that the Plaintiff led an immoral life, 
and forfeited her rights, and further, that she was not entitled to maintenance, 
unless and until she came to reside at Kava, as directed by her husband’s will, 
it was held that inasmuch as, the defendants, who were in possession of the 
testator’s property, blackened the plaintiffs character, and she could not there- 
fore happily live at Kava, she was justified in residing elsewhere, and such 
conduct did not amount to a breach of condition [Muiji Bhaishankar v. Bhi 
Ujaniy 1 . L. R. 13 B., 218]. So it has been held that a Hindu widow may, 
without forfeiting her right to maintenance, reside wherever she likes, in 
violation of her husband’s direction to the contrary, provided she remains chaste, 
and there is just cause for her leaving the family dwelling-house of her husband 
\Rajah Pirthee Singh v. Rani Raj Koer^ 12 B. L. R. 238 ; Muiji Bhdishankar 
V. Bhi Ujaniy supra ; Girianna Murkundi Naik v. Honama, I. L. R. 15 B , 236; 
Promotha Nath Roy v, Nagendrabala Chaudkuranee^ 12 C. W, N. 808 ; 8 C. L. J. 
489]. 

§ 4 . Estoppel by acceptance of legacy burdened with condition.— 

If a legatee accept his legacy with a condition annexed to it, he is estopped, 
by his own conduct and cannot afterwards decline to perform a duty which is 
thereby inposed on him [^sec Att, Gen, v. Chris f 5 Hospital^ Taml. 393 ; Gregg 

V. Coates^ 25 ]’»eav. 33J (2). .See post sec 69 (P), § “Estoppel.” 

§ 5 . Illustration (a), — I'he illustration is taken from Peyton v. Bury 
[P. W. 626]. In that case, the testator “ bequeathed the residue of his personal 
estate to S., provided she married with the consent of A. and B., his executors 
in trust, and if S. should marry otherwise, he bequeathed the said residuum to 

W. A. died, after which S. married without the consent of B. The Master 
of the Rolls observed, it was very clear that, in the nature of the thing, and 
according to the intention of the testator, this could not be a condition pre- 
cedent j for, at that rate, the right to the residue might not have vested in 
any person whatever for twenty or thirty years after the testator’s death, since 

of the executors might have lived, and S. have continued so long un- 
hpiam during all which time the right to the residue could not be said to be 

(I) if and. T. S, i23^and Edn. 
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(beneficially) in the executors, they being expressly mer^ioned to be but executors 
in trust. Of this case Sir W. Grant observed, that the bequest over shewed 
what the testator meant by making marriage with consent a condition in the 
previous gift, namely, that marriage without conSfent was to be a forfeiture” (i). 
This is an example of a case in which the same words may make a condition 
precedent or subsequent according to the nature of the thing and the intention 
of the testator.^ See sec. 113 (S), supra. 

So a condition subsequent requiring the consent of several persons is dis- 
charged by the death of all, or even of one of them, though in the latter case 
it would seem the consent of the survivors is sufficient \P^ton v. Bury^ supra ; 
Jones V. Suffolk^ i Bro. C. C. 528 ; see Dawson v. Oliver Massey^ L. R. 2 Ch. 
1 ). 753; Aislabi^y. Bice. 3 Madd. 256] (2). 


Original bequest not 
affected by invalidi- 
ty of the second. 


61. [120 (S)]. — If the ulterior bequest be 
not valid, the original bequest is not affect- 
ed by it. 


Illustrations. 

(а) An estate is bequeathed to A. for his life, with a condition superadded that if he 
shall not on a given day walk 100 miles in an hour, the estate shall go to B. The condition 
being void, A retains his estate as if no condition had been inserted in the will. 

(б) An estate is bequeathed to A. for her life, and if she do not desert her husband, 

to B. A is entitled to the estate during her life as if no condition had been inserted 

in the will. 

(c) An estate is bequeathed to A for life, and if he marries, to the eldest son of 

B for life. B. at the date of the testator*s death, had not had a son. The bequest 

over is void under section 92, and A is entitled to the estate during his life. 


NOTES AND COMMENTARIES. 

§ 1. The section. § 4 - Repugnant conditions. 

§ 2. ''^Bequest be not valW § 5 . Repugnancy and inconsistency, 

§ 3 . Where condition vague. 


Extent of the Section. 

This section is incorporated in the Hindu Wills Act and is applicable to the Hindus, 
Jainas, Sikhs, &c. 

§ 1 . The section. — It has already appeared [sec. 1 13 (S) supra.\ that 
where a condition subsequent is impossible, impolitic, or illegal, it is the 
doctrine as well of the Common law as of the Civil, that the condition is void, 
and the legacy single and absolute [Lotvther v. Cavendish^ i Eden. 99 ; Walker 
V. Walkefj 2 D. ¥. md J. 255] (3). The validity or otherwise of an ulterior 
bequest depends upon that of the condition subsequent on the fulfilment of 

(1) 2 Jarm. 5, 4th Edn. 

(2) Wms. 12^ ; Theob. 541, 5th Edn. 

(3) Wms. 1270 ; Theob. 493, 5th Edn. 
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which such bequest is .to take effect. If therefore, the fulfilment of such 
condition is impossible or contrary to law or morality (or impolitic or illegal) 
the bequest which depends upon such fulfilment, must necessarily be void 
[see sections 113(8) and 114(8), supra^ with the result that the original 
bequest will remain unaffected. 

Thus from the illustrations it will appear that, in illus. (d) and the 
condition superadded, on the fulfilment of which the ulterior bequest or the 
gift over is to take effect, being void,— in (a) because of impossibility, and in ({>) 
on account of its being contra honos mores (/>. against good morals) — such 
ulterior beciuest is invalid ; so that the original bequest to A remains 
unaffected. 

§2. Bequest be not vaid.’’ — But then, a bequest is not invalid 
because of its depending upon impossible condition alone. Its invalidity may 
be due to other causes as well. For instance, where a bequest over or the 
ulterior bequest is void, being too remote, or by reason of the devisee being 
unborn at the time of the testator’s death, or for any other similar cause, the 
original bequest will not be affected by it [see illus. (^) ; see also Laht Mohun 
Singh Roy v. Ckukkun Lai Roy, I. L. K. 24 C., 834 ; and Anandrao Vinayak 
V. Administrator General of Bombay, I. L. R. 20 B., 450]. Thus an original 
vested gift will not be qualified by a subsequent gift which is void. Or, which 
amounts to the same thing, “ specuic trusts or specific estates good in themselves 
are not invalidated by a subsequent illegal disposition of the residue or remain- 
der.” [8ee Khettermohan Mu Hicks. Gunga Narain Mullick, 4 C.VV.N. 671 at 677 
dX^o B lease s. Burgh, 2 Beav. 221; Ring v. Hardwick, Ibid., 352; 
Carver v. Borvles, 2 R. and M, 306]. The general rule is that an absolute 
interest is not to be taken away by a gift over, unless that gift over may itself 
take effect [Green v. Harvey, 1 Hare. 428, 431] (i). 

A gift over in the event of a change of religion by the legatee is valid, 
[Hodgson V. Halford, L. R. ii Ch. D. 959] (2). 

g 3 . Where condition vagfue. — A bequest is also invalid when the 
condition on the fulfilment of which it depends, is too vague or uncertain, to 
enable the Court to say what is meant by it [Clavering v. Ellison, 3 Drew. 451 ; 
Fellingham v. Bromley, T, and R. 530] (3). 

g 4. Repugnant conditions. —These are also classed among illegal . 
conditions subsequent. They are such as are repugnant to the grant or gift, 
by which they are created, or to which they are annexed. Thus, “ if a testator, 
after giving an estate in fee, proceeds to (lualify the devise by a proviso or 
condition, which is of such a nature as to be incompatible with the absolute 
dominion and ownership, the condition is nugatory, and the estate absolute. 
Such would, it is clear, be the fate of any clause providing that the land should 
for ever thereafter be let at a definite rent, or be cultivated in a certain 
manner ”(4). Conditions making property inheritable otherwise than in accord- 
ance ynth law, are also repugnant [see Tagore s. Tagore, 9 B. L. R. 377]. 
See sec. 125(8) § § 6 and 7 post 

Repugnancy and inconsistency convey nearly the same meaning. The general 
rule in respect to inconsistent clauses is, as it has already appeared [sec. 75 (S) 

(1) Wms. 1271 ; Theob. 410, 3rd Edn. ; 2 arm. 19, 3rd Edn. 

(2) Theob. 543, 5th Edn. ^ 

(3) Wm». 1271. (4) 3 Jarm. 14, 4th Edn. Shep. T. 129. 
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st^raj, that where two clauses are so inconsistent \^tli each other that they 
cannot stand together, the clause which is posterior in local position shall 
prevail (i). But where the posterior clause is a condition repugnant to or 
destructive of the estate intended to be created by the prior clause, as indi- 
cated above, it is such prior clause which overthrows or prevails over the sub- 
sequent one, and not the subsequent over the prior one. This then is a quali- 
fication or limitation added to the general rule (2). These two rules are based 
upon two different principles. See sec. 75 (S) and 125 (S) 

§ 5 . Repugfnancy and inconsistency distinguished.— See 125 (S) 


62. [121" (S)]. — A bequest may be made with the con- 


Bequest condi- 
tioned that it shall 
cease to have effect 
in case specified un- 
certain event shall 
happen or . not 
..happen* 


dition superadded that it shall cease to 
have effect in case a specified uncertain 
event shall happen, or in case a specified 
uncertain event shall not happen. 


Illustrations, 

(a) An estate is bequeathed to A for his life, with a proviso that in case he shall 
cut down a certain wood, the bequest shall cease to have any effect. A cuts down the 
wood : he loses his life -interest in the estate. 

{b) An estate is bequeathed to A, provided that if he marries under the stge of 

25 without the consent of the executors named in the W ill, the estate shall cease to 

belong to him. A marries under 25 without the consent of the executors. The estate 
ceases to belong to him. 

(c) An estate is bequeathed to A, provided that if he shall not go to England 
within three years after the testator’s death, his interest in the estate shall cease. A 
does not go to England within the time prescribed. His interest in the estate ceases. 

(d) An estate is bequeathed to A, with a proviso, that if she becomes a Nun she 
shall cease to have any interest in the estate. A becomes a Nun. She loses her interest 
under the Will. 

(4?) A fund is bequeathed to A for life, and after his death to B, if B shall then be 

living, with a proviso that if B shall become a Nun, the bequest to her shall cease to have 

any effect. B becomes a Nun in the lifetime of A. She thereby loses her contingent interest 
in the fund. 


NOTES AND COMMENTARIES. 

§ 1. The section, § 2 . In terrorem.** 


Extent of the section, 

This section is embodied in the Hindu Wills Act and applies to the Hindus, Jainas, &c. 

§ 1. The section. — ^The object of this section is to expressly get rid of 
the rule of the Civil law under which certain conditions subsequent were, in the 
case of personalty, held by the Courts in England to be void, and in terror^ 

^ ^ 

(1) I Jarm. 472, 4 tli Edn. ; Shep. T. 451 ; Bigelow. 2 if, 

(2) Bigelow. 218^22 ; 22^30. 
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mei^ely if there were no gifts over [see sec. ii8 [S] § 2 suj^ra]. Thus in Bhoobun 
Mohini Debya v. Hurrish Chandra Chowdhury [I. L. R. 4 c., 23; L. R. s 
I. A. 138 ; 2 C. L. R. 339], where a Hindu granted a taluk to his sister in 
these terms : “ You are my 'sister ; I accordingly grant you a taluk for your 
support. ♦ * Being in possesstion of the lands, and paying rent accord- 
ing to the tahut jumma, do you and the generations born of your womb 
successively enjoy the same. No other heir of yours shall have right or interest 
it was held, that the donee took an absolute estate defeasible in the event 
of a failure of issue living at the time of her death : the defeasance being 
expressed in the words, “ No other heir of yours shall have right or interest.” 
•See supra sec. 119 (S), § 2 («), (b), (c\ and {d). 

'§ 2 . “ In terPOPem.” — “By this expression is meant one introduced 

into a will merely to so influence a legatee by fear as to deter him from doing 
something, and such a condition will in general, not have any operation beyond 
producing the effect in question. The term would be applicable in a case 
where there is a condition subsequent attached to a legacy, but without a gift 
over in case of non-compliance therewith, for the condition in such case would 
be merely in terrorem^' (i) Le, by way of terrifying. 

Where the testator in 1897 bequeathed to his wife Ruth, all his real and 
personal property, and the wife was to have complete and sole control thereof 
during her lifetime “on condition that Ruth do not marry again after my 
decease,” but there was no gift over in case of the marriage, it was held that 
the condition was void being one in terrorem merely [Pettifer v. Pettifer (1900), 

5 C. W. N. xi]. 

But see sec. 118 (S) § 3, supra. 


63. [122 (S)]. — In order that a condition that a bequest 

_ . , shall cease to have effect may be valid, it is 

Sucn condition must , 

not be invalid under necessary that the event to which it relates 
section 107* 

be one which could legally constitute the 
condition of a bequest as contemplated by the 107th section. 


Extent o1 the section. 

This section is incorporated in the Hindu Wills Act and is applicable to Hidus, &c. 

§ !• The section. — This section lays down the rule that a condition will 
fail to operate unless it possesses the legal attributes required by section 107 : 
so that, if the condition be invalid, the gift will not be affected by the divesting 
clause. Thus, where it is provided that the gift is to be divested “ in the absence 
of the said — 's son, grandson, great-grandson, and so on,” or “ if, hereafter, on the 
death of the several persons who 1 have determined in this will shall be my 
sthalabhishikta^ no one, whoever it be, (entitled) to become my sthalahhishikta^ 
should remain alive” ; it was held that such conditions of indefinite failure of 
male or of general failure of heirs being void, the gift will not be affected 
by them Mohun Singh jR(ry v. Chukkun Lai Roy, L L. R. 24 C., 834 : 

L R.a4tA. 76; iCW. N. 3 & 7 l 

' ' ,.)[ft.«9^44o- , - ' • ' ' 
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§ 2. “The 107th seetion.” — Is not this a nusprint for Section loi ? 


64 . [128 (S)]. — Where a bequest is made with, a condition 
superadded that, unless the legatee shall 
perform a certain act, the subject matter of 
the bequest shall go to another person, or 
the bequest shall cease to have effect, but 
no time is specified for the performance of 
the act ; if the legatee takes any step which 
renders .impossible or indefinitely postpones the performance 
of the act required, the legacy shall go as if the legatee had 
died without performing such act. 


Result of legatee 
rendering impossible 
or indefinitely post- 
poning an act for 
which no time is 
specified, and on the 
non-perxormance of 
which the sub/ecf 
matter is to go over. 


(a) A bequest is made to A with a proviso that unless he enters the army the legacy 
shall go over to B. A takes holy orders, and thereby renders it impossible that he should 
fulfil the condition. B is entitled to receive the legacy. 

(d) A bequest is made to A with a proviso that it shall cease to have any effect if he 
does not marry B’s daughter. A marries a strangeri and thereby indefinitely postpones the 
fulfilment of the condition. The bequest ceases to have effect. 


NOTES AND COMMENTARIES. 

§ 1. The section. § 2. Time for the performance of the 

act 


Extent of the section. 

This section has been incorporated in the Hindu Wills Act and is applicable to the 
Hindus, Jainas, &c. 

§ 1. The section. — This section may be compared with section 33* of 
the Transfer of Property Act (Act IV of 1882), which corresponds to it, 
and section 34 of the Indian Contract Act (Act IX of 1872), which provides 
that, where the event upon which a contract is contingent is the future conduct 
of a living person, it shall be considered to become impossible, when he does 
anything which renders it impossible that he should act in the manner con- 
templated within any definite time, or otherwise than under further contingencies. 
See Shyama Char an Bhattacharya v. Sarup Chandra Sen [(1912) 17 C. W. N. 
39]. The facts of this case are noted in § 4, sec. 106 (S), ante, at p. 380, supra], 

§ 2. Time for the performance of the act— It is difficult, from the 
absence of any specified time, to determine the period within which the condition 


* Where, on a transfer of property, an interest therein is cr^'ated subject to a.conditioti 
Transfer conditional on that the person taking it shall perfOTm a certmn ■ act, but no t^ 


performance of act. no ^is specified for the performance of the act, the condition is broken 
when he renders impossible, permanently or for an indefinite^pedl^ 
the performance of the^ct . i.^' 


performance. 
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is to be performed ; that is, whether the legatee is bound to perform the act 
within a reasonable time after the vesting of the interest, or he is at liberty to 
perform it at any time during the course of his lifetime. But there are circums- 
tances under which a whole lifetime has been deemed a reasonable time for the 
performance of the act. Thus where a testator, after giving certain legacies to 
J. and M. added, “ if either of these girls should marry into the families of G. or 
R., and have a son, I give all my estate to him for life (with remainder over) ; 
and if they shall not marry then he gave the same to other persons ; it was held 
that nothing vested in the devisee over while the performance of the condition 
by J. or M. was possible, which was during their whole lives ; and that their 
having married into other families did not preclude the possibility of their 
performing the condition, as they might survive their first husbands \Randall v. 
Payne, i Bro. C. C. 55] (i). 

Here the performance of the act was indefinitely postponed, and the gift 
over, would, it seems, under this section, take effect. 


either as a condition to be fulfilled 
specified time. before the legacy is enjoyed, or as a condi- 


65. [124 (S)] . — ^Where the will requires an act to be 
Peefoniuuiceofcon- performed by the legatee within a specified 

»n, precedent or 
equent, 

Ified tiin 

tion upon the non-fulfilment of which the subject-matter of 
the bequest is to go over to another person, or the bequest is 
to cease to have effect, the act must be performed within 
the time specified, unless the performance of it be prevented 
by fraud, in which case such further time shall be allowed 
as shall be requisite to make up for the delay caused by such 
fraud. 


NOTES AND COMMENTARIES. 

I ir stchon. § Ignorance or illness is no excuse. 

§ 2 . Specified time," § 4, « prevented bv fraud!' 


Extent of the Section, 

in the. Hindu Wills Act and, is applicable to the Hindus, 

§ 1. The section. — This section is reproduced in sec. 137, para 2, of Act 
y of i88i [see sec. 137 (?),/«/]. It may be compared with section 34 of the 
Tr^fer o( Property Act (except the proviso) which lays down that, “ if such 
MiformSDce within the specified time is prevented by the fraud of a person who 
, Wimef be tfirect/y benefited by non-fulfilment of the condition, such further time 

■■ ' 

Edihi Theob. 4P*, sth Edn. 
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shall, as against him, be allowed for performing the act as shall be requisite to 
make up for the delay caused by such fraud.” The omission of the words 
Italicised (or some such words) in this section seems to be intentional [see 
Tincouri Dassee v. Krishna Bhabini^ I. L. K. 20 C., 15, noted in section 119(8), 
S2(d)]. 

The section purports to mean, that a condition in a will must be performed 
according to its terms, specially as to the time specified for its performance \ and 
the Court has no power to relieve the legatee from any such term [Brooke v. 
Garrod, 3 K. & J. 608 ; Austin v. Tawny, L. R. 2 Ch. 143 ; see also Simpson 
V. Vickers, 14 Ves. 341, 348], “ unless the performance of it be prevented by 
fraud” (i). 

§ 2. ** Specified time.” — Where an act is required to be performed 

within a specified time after the testator’s decease, the period “ is to be calcu- 
lated from the death of the testator, exclusive of the day of his death, and must 
be a period immediately following his death” [ Webb v. Webb 2 Beav. 493 Gorst 
v. Lowndes, ii Sm. 434; Lister'^, Garland, 15 Ves. 245] (2). 

§ 8. Igfnorance or illness is no excuse. — ignorance is no excuse. 
Accordingly, a condition subsequent not performed owing to the ignorance of the 
legatee of its existence nevertheless works a forfeiture [see Ast/^ v. JSarl of 
Kssex, L. R. 18 Eq. 290; Porter Pry, i Vent. 197]. So does illness [In re 
Hodges' Trusts, L. R. 16 Eq. 92]. The principle is, that a person who takes 
under a will cannot plead want of knowledge of the will. But this does not 
apply where the devisee is the heir who has a title independent of th^ will [Doe 
d. Taylor v. Crisp, 8 Ad. & E. 778], (3). For as he has, independently of the 
will, a title by descent, it is not necessarily to be presumed, from his entry on 
the land, that he is cognizant of the condition.” Hence, devisee being an heir 
of the testator, he is entitled to a notice of the condition (4). 

§ 4 “Prevented by fraud.” — In cases of conditfon requiring marriage 
with consent, it is not unfrequently that such consent is “ fraudulently witheld 
by the proper party, for the express purpose of defeating the gift or legacy, or 
of insisting upon some private and selfish advantage, or from motives of a 
corrupt, unreasonable or vicious nature.” Such cases are evidently within the 
contemplation of this section. 

(1) Theob. 191, 5th Edn. 

(2) 2 Jarm. 3, 4th Edn. ; Theob. 535, 5th Edn. 

(3) Theob. 542, Sth Edn. ; Hend. T. S. 126, 2nd Edn. ; 2 Jarm. 14, 3rd Edn. 

(4) 2 Jarm. 13-14, 3 ^d Edn. 
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[PART xvn, ACT X, 1865 ], 


OF BEQUESTS WITH DIRECTIONS AS TO APPLICATION 
OR ENJOYMENT. 


66 . [125 (S) ]. Where a fund is bequeathed absolutely 


Direction tliAt funds 
be employed in a 
particular manner 
following an abso- 
lute bequest of the 
same to or for the 
benefit of any per- 
son. 


to or for the benefit of any person, but the 
will contains a direction that it shall be 
applied or enjoyed in a particular manner, 
the legatee shall be entitled to receive the 
fund as if the will had contained no such 


direction. 


Illustration, 

A sum of money is bequeathed towards purchasing a country residence for A, or to 
purchase an annuity for A, or to purchase a commission in the army for A, or to place A in 
any business. A chooses to receive the legacy in money. He is entitled to do so. 


NOTES AND COMMENTARIES. 


§ 1. The section, 

§ 2. The principle, 

§ 3. Where th^ application is to be 
regulated by the discretion of 
another, 

§ 4. Where the primary object is to be 
seen, 

§ 5> Where the gift is for the benefit 
of the legatee, 

§ 6- Where the gift is absolute, 

§ 7. The word ^^absolutd^ as creating 
absolute interest, 

§ 8. Condition in absolute restraint of 
alienation. 


§ 9. Condition prohibiting partition^ 
&*c, 

§ 10. Examples of repugnant condi- 
tions, 

§ 11. Where condition restraining alie- 
nation is not repugnant, 

§ 12. Condition restraining alienation 
to a limited extent, 

§ 13- Absolute by adverse possession, 

§ 14- Absolute by power of appoint- 
ment, * 

§ 15. Repugnancy and inconsistency, 

§ 16. ^ Fund^ what it implUi* 


Extent of the section* 

m$ set^lbn Is extended to the Hiodosi Jainas, &c.^*aad to the Parsees. 
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§ !• The section, — This is one of those sectibns which are founded on 
the public policy which condemns any attempt to restrain 
Founded on public free disposition and circulation of property for the 
policy. interest of commerce and general progress of society. It 

partakes of the nature of conditional bequests and furnishes 
a limitation to the rule, that the later of two inconsistent clauses must prevail 
[sec. 72 (S) a/i/e]. Sir E. V. Williams says : — “ Where there is a bequest of 
money to, or in trust for, legatees absolutely, but with a direction for the enjoy- 
ment or application of the money in a particular mode, f or their benefit as 
where it is given to purchase an annuity for the legatee, or to place him out 
apprentice, or, &c., the legatees will be entitled to receive the capital money 
immediately, regardless of the particular modes directed for the enjoyment or 
application V. (Lord) (1845) ^5 ^2 ; Lassenre v. Turney 

(1849) I Mac. & G. 551 ; Re Skinnet^s Trusts (i860) i John & H. 102] (i). 
In other words, where bequests are given absolutely to any person or for the 
benefit of any person with words added expressing a purpose for which the gift 
is made, and directing that the legacy shall be applied or enjoyed for such 
purpose only, the legatee shall be entitled to claim the gift without applying it to 
that purpose, as if the will had contained no such direction. 

Similarly, where a legatee takes an absolute vested interest in a sum of money 
on attaining the age of twenty -one, a direction that the sum is not to be paid to 
him [Curtis v. Lukin (1842), 5 Beav. 147, 155 ; Re Johnston : Mills v, Johnston 
(1894) 3 Ch. 204 ; Re Couturier : Couturier v. Shea (1907) i Ch. 470] or is to 
be accumulated [Josselyn y.Josselyn (1837) 9 Sim. 63 ; Gosling v. Gosling (1859) 
John. 265] until a subsequent period, is to be disregarded, unless during the 
interval the property is given to another (2). 

This section may be compared with sections 10 and ii of the Transfer of 
Property Act (IV. of 1882) (a). 

§ 2, The principle. — This section may be divided into two branches. 
The first, where the gift is absolute ; the second, where it is “ for the benefit 
of any person.” In this view it seems to proceed on two principles. So far 
as the gift is absolute, it is based on the principle that, to control the application 
and enjoyment of what is absolutely given is repugnant to the very nature of 
the interest created thereby. As regards the second branch, the principle is, 
that the legatee ought not to be compelled by a Court to do what he may undo 


(a) ** 10. Where property is transferred subject to a' condition or limitation absolutely 
restraining the transferee or any person claiming under him from 
naUon?***" ^festrainingalie- pacing with or disposing of his interest in the property, the condi- 
tion or limitation is void, except in the case of a lease where the 
condition is for the benefit of the lessor or those claiming under him ; provided that property 
may be transferred to or for the benefit of a woman (not being a Hindu, Muhammadan, or 
Buddhist), so that she shall not have power during her marriage to transfer or charge the 
same or her beneficial interest therein.” 


‘*11. Where, on a transfer of property, an interest therein is created absolutely in favour 
of any person, but the terms of the transfer direct that such interest 
applied or enjoyed by him in a particular manner, he shall 
in be entitled to receive and dispose of such interest as if there were no 

such direction.” 


•'Nothing in this section shall be deemed to affect the right to restrain, for the beneficial 
enjoyment of one piece of immoveable property, the enjoyment of another piece of snch 
property or to compel the enjoyment tbateof in a particular manner.” 


(1) Wms. 1033, ^ 4 * 


’"IsSt 


(2) 14 L. of Bng.| 26f 
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the next moment, as by' selling the residence or giving up the business (s^ 
illustration). The same p/inciple applies where the nature of the property is 
directed to be changed, for the legatee may claim it in its original state ; “ but in 
such case, if there be more than one donee interested in the gift, the deviation 
from the testator’s directions cannot be made without the consent of all, as if 
the house when purchased was to be conveyed to or settled on two or more 
persons.” (i). 

§ 3. Where the application is to be regulated by the discretion 
of another. — In cases where the testator gives a present interest in money 
to a legatee, directing the application of such money to be regulated by the 
discretion of some one else, the rule is that, if the discretion (whether it is 
prescribed to be exercised by the testator himself, or by any other person) is 
not exercised, or an accident happens which prevents the employment of the 
money in the way contemplated, the gift will prevail. “The mode of application 
may fail, but that will not interfere with the substance of the gift” [See Gough 
v. Butt^ 1 6 Sim. 45 ; Present v. Goodwin^ i Sw. and Tr. 544] (2). 

Where the testator directed his trustees to pay to his wife a certain sum of 
money absolutely for her personal expenses, providing that, “ should my wife 
not conduct herself * * * according to the directions of my above mentioned 
other vakils^ not even a single cent is to be paid to her” ; it was held, that the 
provision as to the control of the manner of the expenditure could not be given 
effect to \Bai Mamtibai v. Dossa Morarji^ I. L. R. 15 B., 443]. 

§ 4. Where the primary object is to be seen.— If the purpose for 
which the money is given is not merely the benefit of the legatee, but also the 
gratification of some wish of the testator, the question is, which is the primary 
object [Re Skinners Trusts, i J. and H. 102] (3). 

“ Where the motive or purpose of the gift is the benefit of other persons, 
as well as the primary donee, three constructions obtain, according to the 
language used. The purpose may be so peremptorily expressed as to cons- 
titute a perfect trust ; or may be such as to leave entirely in the discretion of 
the primary donee the quantum of benefit to be communicated to the other 
persons provided that such discretion is honestly exercised ; or lastly, the 
expression of motive or purpose may be merely nugatory and not operate to 
abridge the previous absolute gift to the primary donee” (4). 

§ S. Where the gift is for the benefit of the legatee. — A testator 
left a legacy to his wife in these words : “ Rs. 2,000 to be credited in our shop in 
the name of my wife Bapi. Interest at 6 per cent, to be paid to her every year. 
If in her lifetime she demands the money to use in a good work, it should be 
given to her, but if she has not taken it in her lifetime, Jamnadas and Bhagubhai 
are to dispose of it according to their own pleasure after death.” It was held, 
that the gift was for the benefit of the legatee, the wife, as a provision for her 
maintenance, and that it was not in favour of good works, but was a bequest 
to the legatee with a direction in favour of good works, which direction was void 
under this section and the legatee was entitled to the money [Bat Bapi v. 
Jamnadas Hathisang, I. L. R. 22 B., 774]. In the above bequest, the mention 
of good works was “ only a direction, and not a condition precedent” 

(r) i Jarm. 396, 397. 4th Edn.; 368 sth Edn. 

{a) Wms. 1294, Sth Ed. ; 1033, loth Ed. ;iTheob. 439, Sth Edn. 

. , Th«Qt». 43Si» Sth Edn, 

r i. 3(S$, 3rd Edn, j 398, 4th Eda. 396, Jth Edn. 
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On the same principle where a testator bequeaths ^iroperty absolutely but 
restricts the mode of the enjoyment to secure certain object for the benefit of 
the legatee, and such object fails, the absolute gift will prevail [Administrator 
General^ Bengal v. Apcar^ I. R. 3 C., 553]. 

So where the bequest is for the maintenance and education of the legatee 
[ Webb V. Kelly ^ 9 Sim. 472 ; Present v. Goodwin^ i Sw. 
& Tr. 544] or for the purpose of printing a book, the 
f)rofits on which arc to be for his benefit [Re Skinner^s 
Trusts^ I J. tSc H. 102] ; or to bind him ap[)rentice 
Vern. 255 ; Barton v. Cooke, 5 Ves. 461]; or to enable 
him to take holy orders [Barton v. Cooke, supra, 463] ; the legatee will be 
entitled to claim the money without applying it to the specified purpose (i). 
So where the legacy was upon a trust to lay out 5000/. in planting trees on a 
settled estate, the sum of 5000/. was held to belong to the owners of the estate 
[hi re Bowes \ Earl of Strathmore v. Vane (1896), i Ch. 507] (2). 


Bequest 

tenance, 

&c. 


for main- 
education, 


[Barlow v. Grant, 


But where a condition subsequent is attached to the annuity (see illus- 
tration), the legatee is not entitled to receive the money [Hatton v. May, 3 Ch. 
D. 148]. On the other hand, it has been held that he is entitled to receive 
the same, even though the testator should have expressly declared that he 
-shall not be permitted to receive it [Stokes v. Cheek, 29 L. J., Ch. 922] (3). 


Where a person is authorised to draw money for certain purposes “as he 
may require,” he can draw only such amounts “ as may be necessary” for the 
purpose, and not “ as he may think fit” [Annie Wilson v. Geo, Oakes, I. L. R. 
3T M., 283 ; t8 M. L. J. 331]. 

§ 6. Where the grift is absolute. — A gift is absolute, when by such 
gift an interest or ownership is created, entitling the donee to deal with the 
subject of the gift according to his pleasure, and conferring upon him an un- 
controllable powder of alienation whether by deed, gift or will. In other words, 
the powers of a donee under such a gift, “ are not confined to any particular 
mode or modes of dealing with the thing owned, but are of indefinite extent,” 
both as regards possession, use or enjoyment, and alienation thereof (4). So 
it is said absolute property means not only unlimited in estate, but 

unfettered by trust or condition” [James, V. C. in Iruine v. Sullivan, L. R. 8 
Eq. 673] (5). There are thus certain incidents annexed to an estate created 
by such a gift. If, therefore, a condition is attached tu an estate so created, 
which is repugnant to the very nature of such estate, that is to say, if such 
condition is intended “ to control and abridge the exercise of those rights of 
enjoyment which are inseparably incident to the absolute ownership,” it is a 
repugnant condition and is void under this section [Bradley v. Peixoto, 3 Ves, 
325] (6). The principle is, as already seen, that an estate cannot be deprived 
of its legal incidents, an attempt to do so being regarded as an attempt to 
legislate [Tagore v. Tagore, 9 B. L. R. 377 ; 18 W. R. 359]. See supra sec. 120 

(S) § 4. 

§ 7. The word ** absolute” as ereating: absolute Interest.— 

Although the word “ absolute” is, generally speaking, sufficient to create an 


(1) Wms. 1293: I Jarm. 396-97, 4th Edn. ; 367'.68, Sth Edn. ; Theob. 438, sth Edn. 

(2) Theob. 438, 5th Edn. 

(3) Wms. 1293, F. n. ; Theob. 445, Sth Edn. ; i Jarm. 397, 4th Edn. ; 368, 5th Edn. 

(4) Wharton Art. Fee Simple,” Edw. L. of Pro. 1, 2. 

(5) 1 Jarm. 388, 4th Edn. 

(6) 2 Jarm. 14, 4th Edn, \ Btgelow. 2 ; Wms. 1271 ; Shep. T. 129-30 ; Phills. & 47 * 
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absolute interest there are cases in which the word is used in a restricted sense 
to denote the extent of interest only without conferring an unfettered and 
unlimited interest [see Advocate Gen. Bombay v. Harmusji 1 . L. R. 29 B., 
375 i 7 Bomb. L. R. 236 ; also Irvine v. Sullivan supr(i\. Thus where a 
testator declared — “ I give, devise and bequeath to my dear wife E, H. the 
whole of my real and personal property absolutely in full confidence that she will 
make such use of it as I should have made myself, and that at her death she 
will devise it to such one or more of my nieces as she may think fit, and in 

default of any disposition by her thereof I hereby direct that all my 

estate and property acquired by her under this my will shall at her death be 
equally divided among the surviving said neices ; it was held, on appeal, by the 
House of Lords, that the testator did not intend that his wife should have 
absolute power of disposition \Comiskev v. Hanbury^ 9 C. W. N. x c viii]. 

So words of inheritance do not necessarily confer an absolute interest [see 
Dharani Kania Lahiri v. Siba Sundari Debi, 35 C., 1069]. 

§ 8 . Condition in absolute restraint of alienation. -^It is an 
established rule, that where a condition in absolute restraint of alienation is 
annexed to a devise in fee (even though its operation may be limited to a 
particular time, e.j^., to the life of another living person), such condition is void 
in law. [In re Rosher ; Rosher v. Rosher^ L. R. 26. Ch. D. 801 ; Bradley v. 
Reixofo, 3 Ves. 324 ; Shaw v. Ford^ L. R. 7 Ch. D. 669 ; In re Machu^ L. R. 
21 Ch. D. 838; Re Elliott \ Kelly v. Elliott 2 Ch. 353; Foster w. Smithy 

156 Mass. 379 ; Van Horne v. Campbell, 100 N. Y. 287 ; Wilson v, WilsoHy 46 

N. J. Eq. 321] (5). In Tagore v. Tagore[i:) B. L. R. 377 ; 18 W. R. 359], 
their Lordship of the Privy Council said : “ If, again, the gift were in terms of 
an estate inheritable according to law, with superadded words, restricting the 
power of transfer which the law anexes to that estate, the restriction would be 
rejected, as being repugnant, or rather as being an attempt to take away the 

power of transfer which the law attaches to the estate which the giver has 

sufficiently shewn his intention to create, though he adds a qualification which 
the law does not recognize.” [See Sonatun By sack v. Juggut Soondree DasseCy 
8 Moo. I. A. 66 ; Bhairo v. Parmeshri Dayaly I. L. R. 7 A., 516 ; Maharam 
Das V. Ajudhiuy I. L. R. 8 A., 452 ; Ashutosh Dutt v. Doorga Churn Chatterji, 
I. L. R. 5 C., 438 ; 6 I. A. 182 ; 5 C. L. R. 296 ; Gokool Nath Guha v. Iswar 
Lochan RoVy I. L. R. 14 C., 222 ; Kumar a Asima Krishna Deb v. Kumar a 
Kumara Krishna Deby 2 B. L. R. O (* 11 ; Krishnaramani Dasi v. Ananda 
Krishna Bose, 4 B. L. R. O. C. 231 ; Broughton v. Mercer, 14 B. L. R. O. C. 
442 ; Anatha Tirtha Chariar v. Nagamuthu Ambalagaren, I. L. R. 4 M., 200 ; 
Rai Kishori Dasi v. Debendra Nath Sarkar, I. L. R. 15 C., 409 ; 15 L A. 37 ; 
Lala Ram fewan Lai v. Dal Koer, I. L. R. 24 C., 406 ; Chimanrao 
Sodas hiv v. Rambhau Ghamaji, 4 Bomb. L. R. 508 ; Jehangir v. Kaikhushru, 
13 Bom. L. R. 141]. 

§ 9. Condition prohibiting partition, &c.— On the same principle 
a clause prohibiting or postponing partition [Mokundo Lall Shaw v. Ganesh 
Chandra Shaw, I. L. R. i C., 104 ; Rajendra Dutt v. Sham Chand Mitter, 
I. L. R. 6 C., 106 ; Rai Kishori Dasi v. Debendra Nath Sarkar, supr(i\ ; or 
one attempting to free property from its liability to debts, which is one of its 
legal incidents [Rai Kishori Dasi v. Debendra Nath Sarkar, supra], has been 
held to be invalid. Similarly, where a testator bequeathed the whole of his 

fS) 2jarm. 14^ 4th Edn. ; Wms. 1271 ; Bigelow. 230 ; Edw. L. of Pro. 332; Theob. 
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property to his only son, who had attained majority «t the date of his father’s 
death, and directed that, “At the end of 1900 years my son is to be allowed 
to enjoy the estate,” it was held that this directiop which restricted the immediate 
enjoyment of the property by the legatee, being a condition repugnant, was 
invalid \Lloyd v. Webb^ 1 . L. R. 24 C., 44 ; see also Cally Nath Naugh Choudhury 
V. Chander Nath Naugh Choudhury^ I. I^, R. 8 C., 378 ; Bramamayi Dasi 
V. Joges Chandra Dutty 8 B. L. R. 400 ; Gosavi Shivgar Dayagar v. Rivett- 
CarnaCy 1 . L. R. 13 B., 463; Husenbhoy v. Ahmedbhoyy I. L. R. 26 B., 319; 
Raneemoney Dassee v. Premmoney DasseCy 9 C. W. N. 1033]. 

If, however, there is a disposition of the intermediate interest, the 
restriction is not bad. Thus where a testator after devising a house to his son 
absolutely, provided that the gift was to be subject to certain limitJitions to the 
effect that, the income of the property derivable for 13 years after the testator’s 
death (during which period the devisee was to receive a monthly allowance of 
Rs. 100 only) was not to go to that son but was to be dealt with by the executors 
and trustees in carrying out certain specific trusts ; it was held, that this restraint 
on the enjoyment of the property was not repugnant, and that the gift to the 
son during the said period of 13 years was only a limited one which was to 
become an absolute gift of the entire interest after the expiration of that period 
[^Profulla Chandra Mullick v. Jogendra Nath Sreemaniy i Cal. L. J. 605 ; 9 
C. W. N. 528. Lloyd v. IFebby supray distinguished]. As to whether partition 
may be prohibited for a term of years, see Srimohan MacGregor {i()oi)y 
I. L. R. 28 C., 769 at 786. 

The principle on which conditions prohibiting partition are void, has been 
extended to a case in which a partition being effected by three joint tenants it 
was agreed between them that on any one of them dying soilless his share should 
go to the others, and that no one should alienate his share ; it was accordingly 
held in that case that though the agreement might be binding between the 
parties, it could not bind their representatives [ Venkatramanna v. Bramanna 
SastruleCy 4 M. H. C. R. 345] \ nor could such agreement bind persons purchas- 
ing from one of such parties \Anand Chandra Ghose v. Prankristo Dutty 3 
B. L. R. O. C. 14 ; Rajendra Dutt v. Sham Chand Mittcfy I, L. R. 6 C, 106]. 

§ 10. Examples of repugnants conditions. —Where a testator 
devised absolutely certain house and premises with all the household furniture 
to the children of his deceased daughter, E. W., and directed that the same 
should not be disposed of “until the youngest of my said late daughter’s children 
surviving shall attain the age of eighteen years,” it was held, this was an absolute 
gift and was not to be controlled by such directions which must be regarded 
as repugnant to the interest created ^Administrator General of Madras v. Money y 
I. L. R. 15 M., 448. See Kannu Pillay v. Chellathammaly 10 Mad, L. J. 203 ; 
Yethirajulu Naidu v. Mukunthu NaidUy I. L. R. 28 M., 363, 374 ; 15 Mad. 
L. J. 299]. But where a testator devised his property to four persons in equal 
shares, of whom one was a minor, and directed that, “ so long as my infant 
grandson (one of the four devisees) shall not have attained majority, the whole 
of my estate shall remain undivided,” it was held that though the devisees took 
absolute interests in the shares, the estate became divisible on that infant 
grandson attaining majority [Ellokasi Dassee v. Durpa Narain By sack, 1 . L. R. 

S C., 59 ]- 

Where a testator gave his plantations in Assam, and all other his estate, 
to the plaintiff absolutely subject to the payment of his debts, and, after appoint- 
ing her his executrix, declared, “on any sale by the plaintiff of the ^id 
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plantations, I will and diVect her to pay my brother the sum of 1,000/. out 
of the proceeds of such sale, also the further sum of 500/. out of the proceeds 
of such sale to” the testator^s sister, — it was held that the direction to pay these 
legacies was repugnant and void. In delivering the judgment of the Court 
Mr. Justice Chitty said : — “ It appears to me that the testator has attempted to 
create a new kind of estate unknown to the law. The owner of property has 
as an incident of his ownership the right to* sell and to receive the whole of the 
proceeds for his own benefit. But this testator says that if the owner sells a 
part only of the proceeds shall belong to her, and the residue shall go to other 
persons. This direction is, I think, repugnant and void” [In re Elliot \ Kelly 
V. Elliot L. R. 2 Ch. 353]. 

§ 11 . Where condition restraining* alienation is not repug*- 

nant. — It does not, however, follow that every clause or condition restraining 
alienation is either repugnant or void. A clause against 
Exception. • alienation is void only where the testator has expressed an 

intention to ])ass the estate ; but where such clause is 
confirmatory of the other part of the will which indicates that the testator is not 
going to give away the estate, it is not void [see Shookmoy Dass v. Monohari 
Dasseey I. L. R. 1 1 C., 684 ; Vtillubhdas Damodhar v. Thucker Gordhandas 
Damodhar, I. L. R. 14 B., 360]. 

Similarly, where some of the terms of a will seem to favour the view that 
the gift is absolute, but other words which occur subsequent- 
consol?!^^”* r i o*r pl^iuly show only a life interest was intended to be 
cL^se. P ** * ® ^ given, the last mentioned words instead of being regarded 
as repugnant, will be construed as cutting down the effect 
of the former words, so as to lead to the conclusion that a life estate only was 
conferred [Somasnndra Mudalior v. Ganga Bissen Soni^ I. L. R. 28 M., 386. 
But see Anmrendra Nath Bose v. Surudhani Dassi^ 14 C. W. N. 458 and 
Comp. N. R., Anthipuram v. N, Appasawmi^ (*909) 20 M. L. J. 99 . 

The words “ from generation to generation” generally confer an absolute 
interest [Arumugum v. Ammi Ammal (1863) 1 M. H. C. R. 400]. But 
where the gift was to three persons R. V. and K. to be enjoyed by them from 
generation to generation” {^^egopithu^^) “ harmoniously^'* without any power of 
gift, or sale, followed by a gift of an absolute interest to K. only, it was held that 
the former was not an absolute one [Anthipuram v. Appas 7 vami, supra ; but 
see Bhairo v. Parameshori Dayal (1884) I. L. R. 7 A. 516]. Sec ante sec. 71 
(S)§2. 

§ 12 . Condition restraining* alienation to a limited extent.— 

But though a condition restraining alienation generally, is repugnant and void, 
yet it may be good if the restraint is confined to the alienation of the property 
to a particular person^ or before a particular time (i). The question, therefore, 
arises, what is the exact line between conditions in restraint of alienation 
which are void and those which are valid ? In re Macleay [L. R. 20 Eq. 190], 
Jessel, M. R., said : “ the test is whether the condition takes away the whole 
power of alienation substantially ; it is a question of substance and not of mere 

* There is another exception to the general rule. Property devised to the separate use 
of a married woman may be made subject to a restraint on alienation, technically called 
Anticipation, In such a case any disposition by her during the continuance of the marriage 
is absolutely void. See sec. 4 and sec. 78, Indian Succession Act. 

(i) Wms, 1272 ; 2 Jarro. 16—19, 4 ^ 1 * 
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form and he added : — “ You may restrict alienation in many ways. You may 
restrict it by prohibiting a particular class of alienation, or you may restrict 
it by prohibiting it to a particular class of Individuals, or }ou may restrict 
alienation by restricting it to a particular time.” Thus the question seems to be 
narrowed to this, — whether the restraint is partial or conditional, or whether it 
is absolute, taking away the whole power of alienation substantially, so that, 
in the result, it comes to this, that, if such restraint is partial the condition is 
valid, and if absolute, it is void (1). 

Accordingly, where a testator devised his lands to his two daughters A. and 
W. absolutely, and provided that in case the said daughters, 
Illustrations. or either of them, should have no lawful issue, then they 

or she should have no power to alienate her share except 
to her sister or sisters or to thdr children^ it was held by Lord Elleiiborough, 
that the condition was good and valid \Doe d. Gill v. Fearson, 6 East. 173]. 
Similarly, a condition not to sell out of the family was held good [In re Macteay 
L. R. 20. Eq. 1863 but see Attwater v. Attwater^ 18 Beav. 330]. But a 
condition not to alienate except to one person, G. S., was held to be bad : “ for 
then the feoffer (a) may restrain from aliening to any but himself, or such other 
person Ify name whom he may well know cannot nor never will purchase” 
•[Muschamp v. Bluet ^ Bridg. 137; Attwater v, Attwater^ supr<i\. Fhe devisee 
may also be restrained from alienating for a particular reasonable time [Lorgds 
Case, 2 Leon. 82] (2). Thus it seems to be established that, in devising an absolute 
estate, on the princii)lc that a restraint which does not substantially take away 
all power of alienation is good, a condition restraining alienation to a limited 
extent, such as the devisee shall not alienate to a particular person, or sell out 
of his family, may be imposed (3). As to restrictions against alienations 
in perpetuity, see sec. loi fS). ante. 

§13. Absolute by adverse possession. -- A limited estate conferred 
by a will cannot be enlarged into an absolute one by 12 years^ adverse 
possession, if such will happen to be inoperative. In Dalton v. Fitzgerald 
[(1897) 2 Ch. T). 86, at 93], Lopes. L. J., says : “if a man obtains posses- 
sion of land claiming under a deed or will, he cannot afterwards set 
up another title to the land against the will or deed though it did not 
operate to pass the land in (juestion ; and if he remain in possession till 
twelve years have elapsed and the title of the testator’s heir is extinguished, 
he cannot claim by possession an interest in the properly different from that 
which he would have taken if the property had passed by the will or deed” 
[Rajah Venkata Narasinha Appa Rao v. Rajah Surenani Venkata Purusho- 
thoma Jagannadha Gopala Row, 1 . L. R. 31 M., 321 3 18 Mad. L. J. 409]. 

§ 14. Absolute by power of appointment.— A gift to a person for 
life followed by a general power of appointment and a gift in default of 


(a) ” Feoffer” — Feoffment is a mode of conveyance at Common law. It was originally 

used for the transfer of feudal ownership in possession, of land. Delivery of possession, is 
the essential characteristic of a conveyance by feoffment. Transfers by feoffment are not 
in much use now. The person who makes a feoffment, i.e., the tiansferrer is called the 
“ feoffor” (or feoffer) ; and the traiisferree or he to whom it is made, is called the 
“ feoffee” (4). 

(1) 2 Jarm. 16—19, 4^^ Edn. ; Act IV of 1882, sec. 10, by Shep. & Bro. 

(2) Shep. T. 130. 

(3) 2 Jarm. 16—18, 4th Edn. ; Theob. 426, 3rd Edn. ; Shep. T. 130 ; Edw. L of Pro. 

S 4 i 332- (4) Shep. T. 203 ; Edw. L. of Pro. 344 ; Wharton, L. tex. 
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appointment to that person’s personal representatives, confers an absolute 
interest. In such a case the absolute interest is derived by the donee appoint- 
ing himself, the power being a general one (i). 

§ 1 5 . Repugnancy and inconsistency.— The doctrine of repugnancy is 
based on the principle that, one cannot both give and withhold at the same 
time. If, for instance, one give an interest in property with all its incidents, 
and at the same time withhold or sever from it some of those incidents, the 
gift will be void being repugnant. Hence, legal incidents being inseparable 
from estates, repugnancy involves the idea of illegality. A clause or a condi- 
tion is repugnant, because it is illegal, being prohibited by law ; so that, a 
bequest saddled with the condition that its subject-matter shall devolve 
on male decendants only is void, as being a condition making property 
inheritable otherwise than in accordance with the law \Tagore v. Tagore^ 9 
B. L. R. 377 ; Tarokesivar Roy v. Shoshi Shikhareswar Roy^ I. L. R. 9 C., 
952 \ I*. R. 10 I. A. 51]. But inconsistency^ though re.sembling repugnancy, 
is something w^hich is apart from illegality, as where a testator by the first 
clause of his will gives his property to A. and by the last clause gives it to B. 
(see sec. 75 (S), anti). Here, the giving of the property to B. is not anything 
which is prohibited by law ; but if the gift to A., being absolute, had been 
clogged with the condition that A. should not alienate it, or partition it, or 
build upon it, such condition being w’hat the law prohibits, would be repug- 
nant. Again, repugnancy is void, but inconsistency is not necessarily to be 
regarded as void ; repugnancy is irreconcilable, but inconsistency may be 
reconciled. 

§ 16. “Fund,” what it implies. — Although the word “fund” is used in 
the section and the illustration is in keeping with it, the rule embodied in it, 
seems to be intended to be applicable to all classes of legacies comprising 
moveable or immoveable projierly [see Mookundo Lull Shaw v. Ganes Ch, 
Shaw (1875) I C,, 1043 Anantha v. Nagamuthu (1881), 4 M., 200]. 


67. [126 — Where a testator absolutely bequeaths a 

fund, so as to sever it from his own estate, 
m^e ^/e^oymmt of ^ut directs that the mode of enjoyment of 
be*?«teictX*tWe° tbe legatee shall be restricted so as to 

fit7» STieglrtM!”*’ secure a specified benefit for the legatee ; if 
that benefit pannot be obtained for the 
legatee, the fund belongs to him, as if the Will had con- 
tained no such direction. 


Illustrations. 

(fl) A bequeaths the residue of his property to be divided equally among his daughters, 
and directs that the shares of the daughters shall be settled upon themselves respectively 
for life, and be paid to their children after their death. All the daughters die unmarried. 
The representatives of each daughter are entitled to her share of the residue. 


(i) Jarm. ygi, 794$ 6th £dn. 
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(A) A directs his trustees to raise a sum of money for his daughter! and he then directs 
that they shall invest the fund, and pay the income arising from it to her during her life, 
and divide the principal among her children after her death. The daughter dies without 
having ever had a child. Her representatives are entitled to the fund. 


NOTES AND COMMENTARIES. 

§ 1 . The section, § 3 . Illustrative cases, 

S 2 . In what the diffiaclty consists. 


Extent of the section. 

This section is mcbrporated in the Hindu Wills Act and is applicable to the wills of 
Hindus, Jainas, Ac. 

§ 1 . The section. — This section contemplates cases in which there is 
first a bequest absolute in form, and then a revocation or qualification of it 
for purposes which fail. As to such bequests, the rule is, that, “if a testator 
leaves a legacy absolutely as regards his estate, but restricts the mode of the 
legatee's enjoyment of it to secure certain objects for the benefit of the legatee 
.,-r-upon failure of such object.s, the absolute gift prevails {Campbell v. Broivn- 
I Phill. 301] (r). But if there is no absolute gift, as between the legatee 
and the estate, but particular modes of enjoyment are prescribed, and those 
modes of enjoyment fail, the legacy forms part of the testator's estate, as not 
having, in such event, been given away from it. In the latter case, the gift 
is only for a [)articular purpose ; in the former, the purpose is the benefit of 
the legatee, as to the whole amount of the legacy, and the directions and 
restrictions are to be considered as applicable to a sum no longer part of the 
testator's estate, but already the property of the legatee" [Lord Cottenham, 
in Lassence v. Tierney, r Mac. and G. 551] (2). See .section 127 impost. 

In Palmer v. Flotver [L. R. 13 Eq. 250] (3), the legacy was of a sum to 
be expended in the purchase of a commission in the army, and, on the pur- 
chase of the commissions in the army being abolished by royal warrant, it 
was held that the legatee was entitled to the sum given. Here the purpose 
became incapable of execution. 

Mr. Justice Henderson says : “If the main object of a gift is to benefit 
the person who is to take and no other person is 
Mr. Justice Hcndcr- interested in the bequest, in that case if the gift 
son s views. cannot be applied to the purpose specified, or if the 

legatee prefers to have it otherwise applied, he has the option of saying^ that, 
although the testator has expressed his desire that the benefit is to be conferred 
in a particular form, he does not wish to have it in that manner, and may ask 
the Court to give him the property. On the other hand, where the object is 
not solely for the benefit of the legatee, but some other purpose also is expressed 
by the testator independent of the object of benefiting the legatee, the principle 
laid down in the case of Lassence v. Tierney {supra) does not apply, and the 
legatee is not entitled to elect. In In re Skinner^ s Trusts (i J. and H. 102) 
the case was on the border line between these classes of cases. There the 


^1; wms. 

(2) Wms. 1294; I Jarm 827, 3rd Edn.; 872, 4th Edn. ; 880, 5th Edn. ; Theob. 430, 
5th Edn. 

(3) Henderson 266 ; 1 Jarm. 3^, 4th Edn. ; 369, Edn. 
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testator bequeathed certain manuscript books to trustees for his grandson ‘that 
he may provide for the said books being published to the best advantage for the 
interests of the said child, so to contribute towards a fund to assist him when 
he goes to College,' and also bequeathed ;^iooo towards the printing. It appeared 
that it was impossible to publish the books at a profit, and the Court held 
that the grandson was entitled to the ;^iooo, on the ground chiefly that the 
primary intention was to benefit the legatee" (i). 

§ 2. In what the difficulty consists.— The difficulty in these cases 
lies in ascertaining, whether there is an absolute gift in the first instance or 
not (/. e. whether the gift to the primary legatee is absolute or qualified). The 
(piestion is whether the original gift is (jualified by the words in which it is 
given [Lassence v. Tierney^ i Mac. & G. 551]; or whether there is an indepen 
dent gift, with a direction as to the mode of its enjoyment [Campbell v. 
Brownrigg^ i Phill. 301] (2). The intention is, of course, to be collected from 
the whole will ; and the rule is, that, “where the gift is in terms ambiguous, 
other parts of the will are to be looked at to see what the testator's intention 
was ; but if there is a distinct positive gift, and the intention is express, nothing 
that afterwards follows ran affect the construction of the positive gift" [see 
Campbell v. Brownrigg suprd\ (3). 

§ 3. Illustrative cases. —The following cases seem to be in point : — 
Where a testator directed the residue of his property to be 
Whittell V. Dudin. c()ually divided between his wife, and sons and daughters, 
subject, as to the shares of the daughters, to certain trusts 
for the benefit of themselves, and their children, Sir T. Plumer, M. R., held, 

“ that a daught(?r dying without a child, was entitled absolutely under the 
original becjuest, from which it was to be collected that the testator's design was 
to make an equal division among the children, which would be frustrated if. 
the shares of daughters were to go to the testator's next of kin as undisposed^ 
of property, on their dying without children" [ Whittell v. Dudin, 2 J. and W. 

279] (4). 

Similarly, in Hulme v. Hulme [9 Sm. 644] (5), where a testator, in the first 
instance, made an absolute gift to all his children by his 
Hulme V. Hulme. second wife, who should be living when the youngest 
should attain 21, and added a direction for settling the 
shares of the daughters, upon trust for them for life, and then for their children, 
and one of the daughters died childless, it was held that the share of such 
daughter belonged absolutely to her representatives. Sir Shadwell, V. C., 
observed, “ The absc^lutc gift remains, except so far as the direction for settling 
the shares of the daughters has taken it away, and it is not taken away in the 
case of a daughter dying without having children." 

A testatrix by her will directed that her daughter Ruse should enjoy the 
rents and profits of certain immovable property for her life, and after her death 
the said property should be sold, and the sale proceeds divided equally between 
her two sons S. and J. .She further directed that J's share of such proceeds 
should be held in trust by her executors and invested in government securities. 


(1) Hend. 266. 

(2) I Jarm. 827, 3rd Edn. ; 872, 4th Edn. ; 830, 5th Edn. ; Theob. 430*31, 5th Edn. 

(3) I farm 827-28, 3rd Edn. ; 872, 4th Edn. ; 831, 5th Edn. 
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the interest of which should be applied to J’s maintenance, and that in case J. 
should die leaving a widow or issue, his share should go to them as he should 
devise or bequeath. Then the will provided that “should my said son J. reform 
himself, and shake off all his evil tendencies, end lead a steady, quiet and 
orderly life, or should he on account of illness or other reasonable cause 
be in urgent need of pecuniary assistance, I leave it to the discretion of my 
executors either to make over to my said son J. for his absolute use the whole 
of the amount which he may be entitled to or such 

part or parts thereof as to my executors may appear proper.” It was held 
by Candy, J. that J*s interest in the share of the sale-proceeds was a life-interest 
subject to the contingency of the executors in their discretion handing over the 
corpus of the share, or part thereof, for his absolute use. His Lordship said : 

“ Testatrix did noi simply bequeath J.’s share to him for his maintenance 
and then stop, btTt’‘she bequeathed to him his share and directed that the mode of 
enjoyment by the legatee should be restricted to a life interest with power to the 
executors under certain circumstances to give him the corpus for his absolute 
use, and with power to J. to appoint to his widow or issue” [ Bechar Akha v. 
P, DeCruz^ I. L. R. 19 B., 221 ; confd. Ibid. 770]. 

In Haliburton v. Administrator General of Bengal [I. L. R. 21 C., 488] 
the testator devised his estate, should his wife remain his widow, for the general 
benefit of his wife and her children living, and any other children to be born 
to him of his said wife before or after his death. He also provided that should 
his wife remain his widow, she should have a full life-interest in the estate, and 
should not be annoyed with any vexation about shares during her life-time, 
but that after her death her children and their descendants should take per 
stirpes ; and in the event of his wife not remaining his widow and her child or 
children being living, then the estate should go for the general benefit of his 
children in equal shares when of the age allowed by law. And in the event of 
his said wife contracting a second marriage, and his children d3dng before marriage 
and without children and under age, his wife should take half of his estate 
and the testator’s brother the other half, and in the event of the brother 
dying without children, the testator’s wife should take the whole estate. 

The testator’s wife remained his widow until her death, her children having 
all predeceased her without being married. 

The question was whether there was an absolute gift of the estate to l;he 
widow and children jointly, with certain restrictions as to the mode of enjoy- 
ment of the gift, or whether it was a gift of a life estate only to the widow with 
remainder to her children and their descendants. 

Sir W. Comer Petheram, C. J, in answering the ist question in the affirma- 
tive, said : “It is, I think, impossible to suppose thit he (testator) intended 
to give the ultimate estate to his widow if she married again and to deprive 
her of it if she remained his widow, and consequently I think that, reading 
the will altogether it appears that it was his intention by the first devise to 
give the estate to his wife and children jointly, and that what follows was 
merely intended to restrict the mode in which they should enjoy it.” [Refer- 
ence was made to Lassence v. Tierney^ i M. and G. 551]. 


S9 
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68 . [127 (S)].— Where a testator does not absolutely 
bequeath a fund, so as to sever it from his own 
foflSn estate, "but gives it for certain purposes, and 

noTbefuffiiiei! those purposes cannot be fulfilled, 

the fund, or so much of it as has not been 


exhausted upon the objects contemplated by the Will, 
remains a part of the estate of the testator. 


Illustrations. 

(fl) A directs that his trustees shall invest a sum of money in a particular way, and shall 
pay the interest to his son for life, and at his death shall divide the principal among his 
children. The son dies without having ever had a child. The fund, after the son's death, 
belongs to the estate of the testator. 

{b) A bequeaths the residue of his estate to be divided equally among his daughters with 
a direction that they are to have the interest only during their lives, and that at their decease 
the fund shall go to their children. The daughters have no children. The fund belongs to 
the estate of the testator. 

See sec. 126 (S) } i, supra^ and compare illustrations {a) and (^) of this section with illus. 
(b) and (a) of that section respectively. 


NOTES AND COMME 

§ 1. Precatory trust ^ 6. Secret trust 

§ 2. Iheprbidple. § 7. Object of secret trusts. 

§ 3, The current changed. § 8 . Communication and acceptance. 

§4. Essentials of precatory trust §9. Trust partically disclosed. 

5 5. Words held sufficient to raise a § 10 . A distinction, 
precatory trust. 


Extent of the section. 

This section applies to the Hindus, Jainas, &c., and also to the Parsees. 

§ 1. PP 6 CatOPy tPUStS. — There is no separate head or chapter dealing 
with precatory trusts ; but inasmuch as, such trusts are created by words 
similar to bequests with directions as to application or enjoyment, it seems 
proper that they should find a place here. Precatory trusts belong to the class 
of implied trusts, and usually occur in wills, and arise when a testator makes a 
bequest and accompanies it with words expressing a wish, request, recommenda- 
tion, (Xc., that the legatee will dispose of the subject-matter of the bequest in 
favour of another. [See Greedharee Doss v. Nando Kisore Doss, it Moo. I. A. 

' W R- P- C. 25]. The words expressing a wish, request, &c. which are. 
addressed to the devisee or legatee, make such devisee or legatee a trustee for 
the person in whose favour those words are used (i). 

If a testator expresses a wish only with respect to the application of 
property, without imposing a command or creating a trust, it is probable that 

(I) I Jarm. 385, 4th Edn. ; Edw. Lr of Pro. 178- 79. 
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in most cases he intends to leave the parties at liberty to carry out his wishes 
or not, as they may think fit ; or at least to impose only a moral, and not a 
legal obligation. The Courts, however, lean to the construction which regards 
the testator*s wishes as meant to be imperative on those to whom they are 
addressed.'' Hence thd^rule is, as indicated above, that the expression of wish, 
&c., is prima facie considered as obligatory, and creates a trust unless an 
intention appear to the contrary \Malim v. Keighley, 2 Ves. Jr. 333 ; Knight v. 
Boughton, II Cl. and F. 513 ; Briggs v. Penny, 3 De G. and Sm. 525]. If, for 
instance, a testator give Rs. 1000 to A. B., desiring, wishing, recommending, 
or hoping, that A. B. will at his death give the same sum or any portion 
thereof to C. D., it will be considered that C. D. is an object of the testator's 
bounty, and A. B. is a trustee for him. [Knight v. Knight, 3 Beav. 148 ; S. C. 
nom. Knight v. BdUghton, suprd\ (i). 

§ 2. The principle. — The principle of precatory trusts has been very 
beautifully expressed by Muttusami Ayyer, J., in Administrator General of 
Madras v. Lazar [ 1 . L. R. 4 M., 244J. In that case the testator directed that 
a debt due to him by his brother-in-law should not be claimed, demanded or 
enforced, but that his wish was that, that sum should be specially devoted to 
the education of the children of his said brother-in-law. In a suit by the 
.Administrator-General, the question being whether that debt was released by 
the testator or it was bequeathed in trust for the education of his brother-in- 
law's children, that learned judge expressed himself in these words : “From the 
cases cited in Knight v. Knight (supra), it will be seen that, as a general rule, 
when property is given absolutely to any person and that person is by the giver 
recommended, entreated, requested, or wished to dispose of that property in 
favour of another, the recommendation, entreaty, request or wish is held impera- 
tive, and, therefore, to create a trust. But this rule does not apply when it 
appears clearly from the context that the first taker is in any way to have an 
option to control or defeat the desire expressed \Malini v. Keighley, supra). 
The principle is, that the question is one of construction as to the intention of 
the testator, and that the term ‘wish' imports a trust, unless the context shows 
that a discretionary power is given to withdraw any jjart of the fund from the 
object of the wish” [see Mussoork Bank v. Raynor, I. L. R. 4 A., 500 ; L. R. 9 
1 . A. 70 ; Greedharee Doss v. Nanda Kisore Doss, 1 1 Moo. I. A. 405 ; 8 
W. R. r. C 25 ; Curtis v. Rippon, 5 Mad. 434 ; House v. House, 23 W. R. (Eng.) 
22 \ Johnston v. Rowlands, 2 DeG. and Sm. 356; Re Hamilton \ Trench v. 
Hamilton (1895) 2 Ch. 370; Re Williams ; Williams v. M'^illiamSf^ (lSg^) 2 Ch. 
12 at 14 ; Hill v. Hill, (1897) i Q. B. 483, at 487] (2). 

§ 3. The current chang'ed. — The rule as to precatory trusts, seems <ff 
late, to have changed its current. Formerly a gift, simply by the fact that it is 
accompanied by a desire, wish, recommendation, or hope, would, in the absence 
of anything to the contrary, create a precatory trust [see Malim v. Keighley, 
supra ; Knight v. Knight, suprd\. But now it is settled that these words alone 
are not sufficient to create a trust, unless, a contrary intention can be gathered 
■from the context [see supra. Hill v. Hill ; Re ^Hamilton ; Trench v. Hamilton). 
So it has been laid down that words expressing wish only, unless such words 
are imperative and imply a command, will not create a precatory trust [Kumara 
Sami V. Subbaraya, I. L. R. 8 M., 325 \ see Natha v. Dhunbaiji, I. L. R. 23 B., 

I \ Mussoorie Bank v. Raynor, I. L. R. 4 A., 500]. In the case last cited, their 

(i) Hawk. 159. 

(a) 1 Jarm^389, 391, 4th Edn, ; Theob. 433, 5th Edn. ; Hawk. 163. 
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Lordships of the Privy Council said : “The current of decisions now prevalent 
for many years in the Court of Chancery shows, that the doctrine of precatcwy 
trusts is not to be extended.” Where, therefore, a testatrix declared — “I desire 
M. S. K., to pay every month Rs. 644-1-7 to my dependants and personal 
servants, as detailed below,” it was held that these words (coupled with others) 
did not constitute a precatory trust \Suleman Kadar v. Dared? AH Khan^ I. L. R. 
8 C, 1. at s;L. R. 8 1 . A., 117]. 

So where the testator gave to his wife absolutely all his property, “in full 
confidence that she will make use of it, as I should have made myself, and that 
at her death she will devise it to such one or more of my neices as she may 
think fit ; and in default of any disposition by her thereof by her will or testa- 
ment, I hereby direct that all my estate and property acquired by her under 
this my will shall at her death he equally divided among the surviving said 
neices” ; it was held that, these words did not constitute a precatory trust, and 
that the widow was entitled absolutely for her own benefit \Hanbury v. Fisher^ 
(1904) I Ch. 415 ; see In re Oldfield : Oldfield v. Oldfield (1904) i Ch. 549]- Rut 
where a testatrix after giving a legacy of 2, 300 to R. declared by her first 
codicil “I wish R. to use 1,000 * * ♦ for the endowment in his own name 
of a cot in a hospital and to retain the balance for his own use and benefit” ; 
and then by another codicil added these word — “I wish R. after endowing a cot 
as provided by niy first codicil, to use the balance * * for such charitable 
purposes as he shall in his absolute discretion think fit it was held, that a 
valid precatory trust was created in favour of charity by both the codicils \In re 
Burley ; Alexander v, Burley (1910) i Ch, 215]. 

The rule to be observed in such cases is thus laid down by Mr. Justice Romer ; 
“In considering whether a precatory trust is attached to any legacy, the court 
will be guided by the intention of the testator apparent in the will, and not 
by any particular words in which the wishes of the testator are expressed 
[see In re Hamilton and In re Williams, sufira]. In In re Conolly : Conolly v, 
Conolly [(1910) I Ch. 219], Joyce, J. summed up the decisions in regard 
to precatory trusts in the following words : “Where in a will words of gift are 
used, which by themselves are sufficient to give the legatee, devisee or donee 
the whole property in the subject-matter of the gift, then the interest of that 
devisee or legatee will not be cut down to a trust estate or life-estate with a 
trust for disposal after the determination of the life, by the mere expression of 
a desire such as T desire that the property be left by the donees to some chari- 
table purposes^or to some body else\” 

Hence, if it appears to be clear, that the testator intended that the devisee 
should take absolutely, precatory words will not cut down the absolute gift 
and create a trust. In such cases the words expressing entreaty, rec^uest, &c. 
will be regarded merely as the expression of a wish, without imposing a trust 
[Meredith v, Heneage, i Sim. 542 ; Wood v. Cox, 2 My. and Cr. 684; Webb v. 
Wools, 2 Sim. N. S. 267 ; Bill v. Hill (1899) i Q. B. 483, at 487 ; Re Jones ; 
Richards v. Jones (1898) i Ch. 438 \ In re Conolly : Conolly v. Conolly (1910) 
1 Ch. 219] (i). 

$ 4 » Essentiais of precatory trust, — it is essential, in order to create 
m precatory trust, that the property, the subject of the gift, as well as the object. 


(I) 1 Jarm. 388^, 4th Edn. ; Theob. 433-35, 5th Edn. ; Hawak. 164 ; T. L. Lact. (1881), 
Bo; Underbill. 133, 134^ 137^ 
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should be certain and well defined IMussoorie Bank f . Raynor^ supra \ Gakoal 
Nath Guha v. hwar Lochan Roy^ I. L. K. 14 C, ^22 ; Kumar asami v. 
Subbarayay I. L. R. 9 M. 325 ; Lechmere v. Lavif^ 2 My. and K. 197 ; Palmer v. 
Simmands^ 2 Drew. 221.; Bernard v. Minshull^ Johns. 276; Malim v. 
Keighley^ supra ; Williams v. Williams, 1 Sim. N. S. 358 ; Green v. Marsden, 
I Drew. 647] (i). “The definite nature and quantum of the subject, and the 
indefinite nature of the object, are always used by the court as evidence that 
the mind of the testator was not to create a trust” [Lord Eldon, in Morice v. 
Bishop of Durham, 10 Ves. 536] (2). In Kumarasami v. Subbaraya, (supra), 
the words used by the testator, were, “you should give my brothers, their wives 
and children, according to your wishes.” It was held, these words were not 
sufficiently imperative, and too uncertain and general to create an implied trust. 
“The words expITCSs a wish only and not a command, and though, they indicate 
the objects intended for the testator’s benevolence, they are uncertain both as 
to the property and the way in which it shall go” (Parker J. citing Lewin on 
Trusts, Chap. VIII § 2). It is also essential that an intention to impose an 
obligation is clearly shown and the terms of such obligation are sufficiently 
definite [see Comiskey v. Hanbury 9 C. W. N xcviii ; (1905) A. C. 84] ; the 
question being allways whether the testator means to impose an enforceable 
trust as opposed to a mere expression of hope or desire insufficient to carry 
any interest or obligation. [Re Conolly ; Conolly v. Conolly (1910) 1 Ch. 
219; Re Burley (1910) i Ch. 215], 

Upon the authority of modern decisions, the whole doctrine may be 
summed up in the following words : — In order that a trust may be held to 
arise from the use of precatory words, the court must be satisfied from the 
words used in the will, taken in connection with all the other terms 
of the disposition, “that the testator’s intention to create an express trust 
was as full, complete, settled, and sure as though he had given the 
property to hold upon a trust declared in express terms in the ordinary 
manner. Unless a gift to A. with precatory words in favour of B., is in 
fact equivalent in its meaning, intention and effect to a gift to A. ‘in trust for 

B. , then certainly no trust should be inferred.” (3). 

§ 5. Words held sufficient to raise a precatory trust. ^ 

{ft) Words of confidence, such as **trusting'* [Baker v. Mosely, 12 Jur. 
740 ; Irvine v. Sullivan, L. R. 8 Eq. 673] ; ^^conjidin^^ [Griffiths v. Evans, 5 Beav. 
2411 1 *^not doubting^* [Parsons v. Boiler, 18 Ves. 476], and ^^firm conviction'^ 
[Barnes v. Grant, 26 L. J. Ch. 92]. 

(b) Words of request and entreaty. — ^^Entreat" [Prevost v. Clarke, 2 
Mad. 458] ; ^"require and entreat" [Taylor v. George, 2 V. and B. 378] ; ^*wish and 
request [Foley v. Parry, 5 Sim. 138 ] ^^dying request" [Pierson v. Garnet, 2 B. 

C. C. 37, 266 ] ; ‘^requesP [Fade v. Eade, 5 Mad. 1 18] ; [ Corbet v Corbet, 

I. R. 37, 226]; ^dying wish" [Godfrey v. Godfrey, 11 W. R. (Eng.) 554]; 

wilP [Hinxman v. Poynder, 5 Sim, 546] ; ^^wish and desirP [Liddard v. 
Liddard, 28 Beav. 266] ; ^^desirP [Harding v. Glyn, i Atk. 469]. 

{c) Words of advice and recommendatlon.~“^^w>” [Parker v. Bolton, 
s L.J. Ch. ^g]]^^rec0mmend"[Tibbets Tibbets, (is6\Herwood w. West, 

I S. and St. 387 ; Ford v. Fowler, 3 Beav. 146 ; Malim v. Keighley, supra], 

(i) s Jarm. 391,. 3Q4f 4th Edn.,; Theob. 435, Sth Edn. ; Hawk. 164 ; T. L. Lwt. (1881), 79, 
(a) T. L. Lect. (iSi), 35s i Hawk. 164. (3) Pomeroy, S 1016, 3rd Edn. 
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(d) And other WOMs such as ""well knowing' v. Penny^ 3 Mac. 

and G. 546] ; ""hoping" [Harland v. Trigg, i Bro. C. C. 142] or where the 

testator ""directP [Griffiths vr Evans, su/ra]; ""orders and directs,*^ [Catjf y. 
Cary, 2 Sch. and Lef. 189]; ""most heartily beseeches'' [Meredith v. Heneage, 
I Sim. 553] ; ""authorizes and empower^ [Brown v. Higgs, 4 Ves. 708] ; or ""is 
well assured' [Maeey v. Shumer, i Atk. 389]. 

S 5 6 . Secret trusts. — Here, it may not be out of place to take notice 

of what ‘secret trusts* are. — All testamentary trusts must be evidenced by 

will or codicil ; that is to say, they must be committed to writing. But ‘secret 
trusts* form an exception to this rule. These are gifts by the testator upon a 
trust not committed to writing. 

In order that a ‘secret trust’ may be validly constituted, it is necessary that 
the testator should, before or after the date of the will, communicate to the 
legatee his intention that he is to hold the gift in trust, and the legatee must 
also accept the trust or acquiesce in it by silence. 'Fhis being so, a party 
setting up such a trust must prove affirmatively that it was communicated to 
the legatee or devisee and that the latter agreed to accept the gift on the terms 
proposed [Kali Charan Ghosal v. Ram Chandra Mandal, I. L. R. 30 C., 783 ; 
Louis Kunha v. Coelho, I. L. R. 31 M., 187 \ 18 M. L. J. 158 ; Re Pitt- Rivers 
{1902) 1 Ch. 403; see Jones v. Badley, L. R. 3 Ch. A. C. 362] (i). 

Parol evidence is admissible to prove these facts (a). 


(a) It is very clear that, to admit parol evidence to prove such facts and to give effect 
to them when proved, is to import matters in the will which are not written. This directly 
conflicts with section 50 (S) anie^ which provides that no will shall be valid unless it is in 
writing and is executed in the manner prescribed therein. It is also clear that the trust so 
established cannot be admitted to probate, but yet it is enforceable as part of the testator’s 
dispositions. 

The foregoing which is apparently a violation of the Statutory rules, is justiHablc on 
two grounds. The first is laid down by Lord Cairns in these words: — " Where a person, 
knowing that a testator in making a disposition in his favour intends it to be applied for 
purposes other than for his benefit, either expressly promises or by silence implies that 
he will carry the testator’s intention into effect ; and the property is left to him upon 
the faith of that promise or undertaking, it is in effect a case of trust and in such a case 
the Court will not allow the devisee to set up the Statute of Wills.” This is so, because 
the devisee, by his conduct, has induced the testator to leave him the property, and 
as Lord Justice Turner says [in Russell v. Jackson, 10 Hare. 204], " no one can doubt that 
if the devisee had stated that he would not carry into effect the intentions of the testator, 
the disposition in his favour would not have been found in the will.” '* But in this the Court 
does not violate the spirit of the Statutes ; but for the same end, namely prevention of fraud, 
it engrafts the trust on the devise by admitting evidence which the Statute would in terms 
exclude in order to prevent a devisee from applying property to a purpose foreign to that 
for which he undertook to hold it ijones v. Badley, supra']. Briefly speaking, these trusts 
are enforced by the Court merely to prevent fraud on testators by the devisee or legatee 
acting in violation of their promise or undertaking”. The principle is, the person making 
a promj.se to do something in itself not illegal, for a third party, is compelled to make good 
the promise by the Court holding him to be a trustee to the extent of his promise binding 
his concience. 

Where, however, there is no understanding or contract binding the conscience of the 
legatee he will not be a trustee. Thus if the secret communication is to the effect that 
the property should reach another destination through the voluntary act of the legatee 
in the exercise of his right of ownership, no trust will be implied [see Geddis v. Semple 

(1903) 1 Ir. R.73]. , 

(1) See Theob. 68i 5th Edn. ; Rawson’s L. Lex. and Edn.; Edw. L. of l^o. '178; 
M.thaw% Chap. XXXll. ' ' 
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In Kali Charan Ghosal v. Ram Chandra Mandal, {suprd)^ the facts were 
these: One Kristomoni Dassi executed a will on *the 29th March, 1881, 
and bequeathed her properties to her brothers I. and S. ; S. died 
leaving a son L. and a daughter G. ; on the 14th August, 1893, the 
testatrix executed a second will revoking the first (/>., the will of the 29th 
March, 1881), and bequeathing her properties to G. After Kristomony’s death, 
both I. and G. applied for Letters of Administration, and on the 3rd February, 
1894, a compromise was effected by which G. was to receive 10 annas and I. 
6 annas of the property left by the testatrix. Letters of Administration 
with the 2nd will annexed were then granted to G. on the 2nd March, 1894, 
and on the 22nd August of the same year G. sold to the plaintiffs certain 
lands by a registered deed of sale. 

The defendant* who dispossessed the plaintiffs pleaded in defence, that, in 
the will of the T4th August (the 2nd will) G. was only a denamidar for her 
brother, I.., who was, and was intended to be, the real beneficiary ; and that, 
by virtue of this will and of the compromise of the 3rd February, 1894, 
L. and I. who had become owners of 10 as, and 6 as, shares of the property, 
respectively, sold their shares containing the lands in dispute, to the defen- 
dants, by a deed dated the 28ih August, 1894. In other words, the defen- 
dants* plea was; that there was a secrel frusl, and that G. was accordingly, a 
trustee for L. the real benefical owner. In deciding the question whether 
it was open to the defendants to show that G, the universal legatee, as 
evidenced by the will, was really a trustee for L, Sir Francis Maclean, C. J., 
said [citing /ones v. Badley, L. R. 3 Ch. A. C. 362] : “There is no authority in 
India upon the subject, statutary or otherwise ; and, in the absence of any 
such authority, I doubt if it be open to the defendants to adduce such evi- 
dence, unless we act in India upon the principle which, in cases of this class, 
is acted upon in the English Courts. In the English Courts it is of)en to those 
who claim the benefit of a secret trust to show that a gift by will, say to A, 
is really given to A. on a secret trust for B. But it is an undoubted element 
in that class of cases that the party setting up su^^’h a secret trust must show 
that the trust was communicated to A. by the testator, and that A. agreed to 
accept the property on those terms. If then we were to apply this English 
doctrine to Indian cases, we must apply the whole ; and in the present case 
it is admitted that there was no evidence to show that any such trust was 
communicated to G, or that she accepted the property upon the terms of 
her being a trustee. ”(a) The point was thus decided against the defendants 
[Kali Charan Ghosal v. Ram Chandra Mandal^ supra]. 

The second ground is that of contract.,.. For, the person to whom the testator communi- 
cates his wishes and who accepts and promises to act up to them, is held, in effect, to make 
a contract in consideration of the testator giving him the property [see In re Maddock : 
Llewelyn V. V/ashingion (1902) 2 Ch. 220, 232]. 

(a) The view of Sir Francis Maclean, C. J, stated above, was not followed in Louts 
Kunha v. Coelho [ 1 . L. R. 31 M., 187 ; 18 Mad. L. ]. 158; see Richard Taylor v. Raja of 
Parlakimedi, 32 M. 443] in which it was held by Messrs. Justice Wallis and Sankaram 
Nair, that in this respect, the law in this countiy was the same as in England. In that 
case defendant’s plea was that the testator left all his properties to the plaintiff with private 
instructions giving pecuniary legacies to certain parties and the bulk of the property to 
the church : and it was held on the evidence that a valid trust had been created, so that the 
plaintiff was merely a trustee for the persons named by the testator as beneficiaries in his 
private instructions. The rule of English law relied upon by their Lordships is summed up in 
the following words **lf the heir or legal representative of a person competent to make his 
will undertakes to carry into effect his wishes that may be communicated to him and on the 
faith of that undertaking that person did not dispose of his property by will, then the Conit 
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§7. Ot^ect of Secret trust.— The object of these trusts is, as the 
name imports, secrecy. *In England, on the death of a testator his will becomes 
a public document, and it is deposited at Somerset House,* where any body 
can have a look at it for a shilling. This being so, those who object to the 
world knowing what they have done with their property, have recourse to the 
expedient of disposing of their property by means of secret trusts, whereby, 

seen above, property is given to a devisee beneficially, on the secret under- 
standing that he (the devisee) will hold the same on the intended trusts. 

§ 8. Communication and acceptance. — Communication and accept- 
ance, may be made verbally or in writing. Both to be made before the 
testator’s death. The acceptance or promise to carry out the testator’s wishes, may 
also be made expressly or tacitly. If the communication is made in writing it will 
be sufficient if the writing is placed in the legatee’s hands in a sealed cover, and 
the legatee thereupon engages to hold the property upon the intended trus^ 
without knowing the actual terms of it. But such writing will avail nothing if 
found after the testators death [In re Boyes ; Boyes v. C^irr/V/ (1884), 26 C. D. 
5*7]- 

W. T., a testator, executed his will on the 19th April, 1892, devised and bequ- 
eathed all his property “that I may possess at the time of my death” to S. S. S. G. 
G., and appointed him his sole executor, and then declared “I have no doubt he 
will carry out my wishes.” Subsequent to his death which occurred in January, 
1902, a letter bearing date 28th April, 1895, and addressed to the said legatee, 
was found. This letter directed the legatee to convert the testator’s property 
into money and remit the proceeds to R. T., the testator’s brother, and contained 
an endorsement that it was to be opened after his death. It was not communi- 
cated to the legatee during the lifetime of W, T. The legatee proved the will 
and died in 1905. In a suit instituted by the next of kin of the testator for 
administration of the estate against the heir of the legatee, it was held that, 
the letter did not operate to create a trust in favour of R. T., and it was not 
admissible in evidence! [Richard Taylor v. Rajah of Parlakimedi (1909) 
I. L. R. 32 M., 443. In re Boyes^ supra^ distinguished. See In re Bell (1908) 
99 L. T. 939 ], 

will compel the heir or legal representative to carry into effect all such instructions 
as may have been given to him. So again, if a legatee promises the testator that 
upon the testator’s leaving the property to him by a regular will, he will carry out all 
such wishes as are confided to him by the testator, and relying upon that promise the 
testator makes a will in his favour ; or. if having made a will a person at any time 
before his death communicates the disposition to the legatee and states to him that he 
has not expressed in the will all his intentions which he confides to the legatee and 
that he depends on the legatee to carry them into effect, and the legatee either expressly 
assents to it or by his silence or conduct leads the testator to believe that he will 
abide by the instructions so communicated to him ; then the legatee will be treated 
as a trustee and he will be compelled to carry out the instructions confided to him. The 
reason is that, but for such assent, express or implied, the testator would not probably 
have left the property to him, or the will, if made, might have been revoked. It would 
be fraud on his part not to give effect to the testator’s intentions, and no man shall be 
benehted by his own personal fraud, and if the Statute • « # gives him the title, 
the Court fastens upon his conscience a personal obligation to carrv into effect the wishes 
of the testator confided to him” [See Walgrave v. Tehhs (1855) ^ R. and J- 313 ; McCormick 
V. Grogan (1869) 4 L. R. H. L. 82, at 88 ; /n re Boyes ; Boyes v. Carrit (1855) 25 Ch. D. 531 ; 
Jones v. Badley (1868) 3 Ch. 363 ; In re Pitt Rivers ; Scott v. Pitt Rivers (1909) Ch. 4^ ; 
in re Maddock : Llewelyn v. Washington (1903) 2 Ch. 220]. 

^ Somerest House, Strand, London, is dipository of wills of living yMItons for safe 
QttStody. See sec. 81 (F) F. n.; Ha. and Jarm. 541. 

t As to the admissibiitty of such letter in evidence the rule is thm laid dknrn Id JLsnrin 
c»TjitiSat if a testator by his will devise an estate, and the devises, solar dsap^win am 
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So where a testator bequeathed jCsoo to his house-Jceeper, and subsequent 
to the date of the will, gave her a cheque for the same amount and also an 
envelope enclosing a letter which she was directed to open only after his death ; 
and it appeared that the contents of that letter, whTich had not been communicated 
to her during his life-time, were to the e0cct that she should tell his executors 
that they need not pay her the said sum of ^£300 left to her by the will, as he 
had already paid it to her by the cheque ; it was held, that no trust was created, 
and the legatee was entitled to both the legacy and the gift. It was also held 
that the letter was not admissible to prove the intention of the testator, but that 
parol evidence was admissible to prove that the transaction was intended to be 
SLn Sidemption [jRe-Sh'e/ds : Corbould-Ellis v. Dales 12) i Ch. 591]. 

If the communication is made to one only of two or more persons to whom the 
legacy is given a^’fenants in common, the promise or consent of such a one to 
carry out the testator’s wishes, will bind him alone, the others taking their shares 
free from any trust. But if the gift is to them as joint tenants, a distinction is 
made as indicated below. 

(1) . If the gift is made upon the faith of the promise made by one before 
the date of the will, to whom the communication was made, all the devisees or 
legatees will be bound to carry out the trust. 

(2) . But if in such case the communication and the promise are made after 
the date of the will, that person alone to whom the communication was made, 
shall be bound, the other or others being at liberty to sever the joint tenancy, 
and take the gift free from trust [In re Stead : Witham v. Andrew, (1900) i Ch. 
237, 240 ; see Freeman v. Laingi^Z^^ 2 Ch. 359]. 

§ 9 . Trust partially disclosed.— In cases where the knowledge that 
some trust is intended, is communicated to the legatee during the lifetime of 
the testator, but the terms of the trust are not disclosed till after his death, the 
trust fails. In such cases the legatee cannot take beneficially, for as laid down 
in Briggs v. Penny [(1851)3 DeG. and S. 525, 557], “If a testator gives 
upon trust though he never adds a syllable to denote the objects of that trust, 
or though he declares the trust in such a way as not to exhaust the property, or 
though he declares it imperfectly, or though .the trusts are illegal, still in all these 
cases * * * ♦ the legatee is excluded.” [See In re Boyes (1884), 26 C. D. 531]. 
In cases, however, where the legatees are trustees upon the face of the will, but 
the terms of the trust are not set forth in detail, the trusts are not void, but may 
be rendered valid by disclosing the terms at or before the execution of the will 
[see In re Fleetwood (1880) 15 C. D. 594; Johnston v. Ball (1851) 5 DeG. 

and S. 85 ; In re Huxtable (1902) 2 Ch. 793]. This is so, because the principle 
is that a testator cannot appoint trustees and reserve the power of fixing the trusts 
at any later period, for that would be, in effect, making a testamentary disposition 
by a subsequent unattested paper [Re Hetley (1902) 2 Ch. 866 ; see Johnston v. 
Bally supra\. See Lewin on Trusts, 60, nth Ed. 

§10. A distinction.— From the foregoing it will appear, there is a 
distinction between those cases in which it appears on the face of the will that 
a trust is intended, and those where the gift is absolute on the face of the will, 

the face of the will, is intended %o take the beneficial interest, and the testator leaves a 
declaration qSii|j|Mt<4iot duly attested and not communicated to the devisee and assented to 
by him in the testator’s lifetime, the devisee is the party entitled both to the legal and 
beneficl||l interest ; for the estate was well devised by the will and the informal declaration of 
trustr^%pt a^naissible in evidence*’ (Lewin, 59, nth edn). 

fe 
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but a trust is secretly imposed on the legatee by communication and acceptance 
noted above. Strictly speaking, the latter are cases of secret trusts. In these 
cases, as already seen, parol evidence is admissible in support of the trust 
[Jones V. Badley^ sufird] although the will may show that the gift is not by way 
of trust [Russell v/j<xcksony lo Ha. 204 ; Re Spencer^ s willy 57 L. T. 519].! 

But there is no express decision in support of this distinction [see Rowboth^m v. 
Dunnetty, 8 Ch. D. 430]. Theo. 69, 5th Edn. 



The Hindu Wills Act. 

[PART xvni, ACT X, tS6S]. 

:o: 

OF BEQUESTS TO AN EXECUTOR. 

69 . [128 (S)]. — If a legacy is bequeathed to a person who 

Legatee named as is named an exccutor of the Will, he shall 
unless he shows In- not take the legacy unless he proves the 
eeutor?*° *'*** Will or otherwise manifests an intention to 
act as executor. 

Illustration. 

A legacy is given to A, who is named an executor. A orders the funeral according to 
the directions contained in the will, and dies a few days after the testator, without having 
proved the will. A has manifested an intention to act as executor. 


NOTES AND COMMENTARIES. 


S 1- 

The English rule. 

8 5 . 

Proves the will.*^ 

§ 2. 

The section. 

§6. 

^Tntention to acP* 

§ 3 . 

Application of the rule. 

§ 7 . 

Miscellamous. 

§ 4 , 

'‘^Manifests an intention.^' 




Extent of the section. 

This section is extended to the Hindus, Jainas, &c., and to the Parsees. It has not been 
extended to the Talukdars of Oudh. 

§ 1. The Engrlish rule. — The law in England is, that a legacy to a 
person appointed executor is prima facie conditional on his accepting the 
office, and that it is excluded if any expression can be found implying an 
intention to benefit the person independently of the office imposed on* him. 
“Nothing is so clear,” said Lord Alvanley in [Harrison v. Rowley^ 4 Ves 216], 
“as that if a legacy is given to a man, as executor, whether expressed to be 
for care and pains or not, he must, in order to entitle himself to the legacy, 
clothe himself with the character of executor.” That is to say, he must 
either accept the office, or there must be unequivocal evidence of an inten- 
tion to act as an executor [Lewis v. Matthews, L. R. 8 Eq. 277]. Formerly, 
the rule was, that an executor must prove the will in order to entitle himself 
to a legacy given him as executor ; but now it is not absolutely necessary to 
prove the will, although Harrison v. Rowley (supra) is still the law [Malins, 
V. C., in Lewis v. Matthews, supr<£\ (i). 

(1) Hawk. 309, 310; Walker and Elg. 202, 203 ; Theob. 317, 5th Edn. ; Wms. 1287, 
1291, P. II ; Hend. 274. 
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§ 2* The section.— This section follows the above rule, which seems 
to have been embodied in it. There is, however, this difference that the 
English rule is based upon the ipresumption that a legacy to a person appoint- 
ed executor is given to him in that character j but this section leaves no 
room for any such presumption. The language of this section is peremptory ; 
and “it is not left to the Court to decide whether the legacy was given to 
the person named in his character as executor. It is assumed that it was so 
given, and the prohibition follows” [Macpherson J., In Prosanna Coomar Ghose 
V. Administrator General of Bengal^ I. L. R. 15, C, 83]. 

§ 8. Application of the rule. — The rule will apply although the legacy 
be not given to the p>erson as executor, but by name and description. In 
Peed V. DevayneSy (3 Bro. C. C. 95), the testator gave legacies to certain persons 
by the description of “my very good friends,” and in the further part of the 
will, desired them to act as executors. One of these persons, who had not 
proved the will, or acted as executor, claimed his legacy. But Lord Alvanley 
said, that an executor so ap[)ointed, could not ciaim his legacy without 
acting, or at least proving the will [see Prosanna Coomar Ghose v. Administra- 
tor General of Bengal supra\ So it applies although equal legacies be 
given, to the executors, and to other persons not executors [ Calvert v. Sebhon, 

4 Beav. 222). Generally speaking, the rule applies to all gifts to a person 
named an executor by the will, whether intended to be for his care and 
trouble or given to him as an executor or not, even if such person is in- 
capable by bodily or mental infirmities, or on account of extreme old age, of 
proving the will or performing the duties of an executor [Banbury v. Spooner^ 

5 Beav. 630J (i). But such incapacity will make no difference in the rule [Ibid ; 
Re Bawkins^ Trust, (1865) 33 Beav. 570]. 

So a legacy given to an infant executor is payable only on his accepting the 
office on arriving at majority, and will not carry interest from the testator^s 
death [Pe Gardner, 67 L. T. 552 (1893)]. 

But in England, where a legacy was given “to my friend and partner, J. VI 
[Cockerell v. Barber, 2 Russ. 585], or “to my friend J. S. banker’s clerk and one 
of the executors of this my will” [In re Denby, 10. W. R. Eng. 115), it was 
held, that the legacy was not annexed to the office, and the rule did not apply. 
So where the legacy was given to the executors, as a mark of the testators’ 
respect for them [Burgess v. Burgess, i Coll. 367 \ see Dix v. Peed, i S. and 
Stu. 237] (2 )a. 

§4. * 'Manifests an intention.” — The intention must be manifested 

unequivocally (3). Giving directions about the funeral of the testator, and 
paying certain sums for burial fees, have been held to amount to such a 


(a) It will appear from the foregoinji that, since there can be no condition without a 
motive, it is only in cases where the gift is made for the care and pains of the executor, that 
such gift is considered to be conditional , whereas, when it is one of respect, admiration or 
affection, the idea of a condition is overturned. So it has been said that, *' there can be no 
condition in the case of a gift to a peison under designation of an office or post, that he shall 
assume the same, if it does not appear that the testator is interested in having the legatee 
assume it, for there would be no motive for the conditions” (4). 

(1) Wms. 1287 ; Theob. 317, 5th Edn. ; Hawk. 310 ; Hend. 274 ; Walker and Elg, 203. 

(2) Hawk. 310, 311 ; Wms. 1288*90; Walker and Elg. 205. 

(3) Wms. 1290. 

(4) Bigelow 266-67. 
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manifestation [Harrison v. Rowley^ 4 Ves. 203 ; Prosanna Cootnar Ghost v. Ad- 
ministrator General of Bengal^ 1 . L. R. 15 C., 83] (i). See ‘intermeddling/ 
sec. 45 (P) § 

Where an executor to whom a legacy was left for his trouble, being in 
Australia at the death of the testator, sent home a general power of attorney, 
under which another person administered the estate, and the executor then 
died without proving the will, it was held that he had sufficiently manifested 
his intention to act under the trusts of the will to entitle his representatives 
to the legacy [Lewis v. Matthews^ L. R. 8 Eq. 277] (2). On the same principle, 
where a testator bequeathed his residuary estate to A., the executor and trustee 
of his will, with a gift over in case of the death of A., and A. proved the will, 
but died before be. had fully performed the trusts, it was held by Sir L. Shad well, 
V. C., that A., by merely proving the will, entitled himself to the residue 
absolutely [Hollingsworth v. Grassett^ 15 Sim. 52J. So where a bequest was 
made to an executor for his trouble and as a taken of regard, and the executor 
died some months before the testatrix without having acted, it was held that he 
was entitled to the legacy, “ no refusal or neglect to act, where necessary, 
appearing” [Brydges v. IVotton, 1 Ves. and Beam. 134] (3). 

In Prosanna Coomer Ghost v. Administrator General of Bengal 
\suprd)^ the will, after appointing executors, provided for a legacy to the 
plaintiff in these words : “ My friend Prosanna Coomer Ghose, whom I appoint 
executor, shall get Rs. 5000 from my estate.” The plaintiff did not prove the 
will, but it was found that he unequivocally manifested an intention to act 
sufficient to entitle him to the legacy, and his claim was accordingly decreed. 
In delivering the judgment of the Court Maepherson J. observed ; “ As the 
plaintiff has not proved the will, the question arises whether he has manifested 
an intention to act as executor. The proving of the will, when a person is in a 
position to prove it, is of course the best manifestation of his intention, and, if 
he failed to prove it, the Court would require a very strong reason for the 
omission before finding that the intention existed.” in conclusion, his Lordship 
said : “ I have no doubt that he (the plaintiff) was always ready and willing to 
act, and it is proved that after the testator's death he made arrangements for the 
cremation and sradhy or borrowed or advanced the money which was necessary 
for those purposes.” 

§ 5. “ Proves the will.” — The executor may prove the will at any 

time before the estate is fully administered (4) in orde to entitle himself to the 
legacy [HollingS7Vorth v. Grassetty supra ; Harrison v. Rowleyy supra ; 
Lewis v. MatthewSy supra] (5). He may prove even after renunciation [Anger- 
mann v. Fordy 29 Beav. 349] (6). 

§ 6. “ Intention to act.” — Intention to act as executor must be hona- 

fide \ for, if the executor acts fraudulently, the mere taking out probate, or 
otherwise acting, will not entitle him to the legacy. Thus where one M, one of 
four executors, having had a legacy and an annuity given him by the testator, 
concurred in the probate, and shortly afterwards eloped with and married 
abroad, the infant daughter of the executor who was beneficially interested under 

(1) Wms. 1391. 

(2) Wms. 1 291, F. n. ; Walker and Elg. 203; Theob. 269, 3rd Edn. 

(3) Wms. 1291, F. n. ; Walker and Elg. 204. 

(4) As to what is fully administered see sec. 45 (P) post, 

(5) Theob. 317, 5th Edn. 

(6) Walker and Elg. 204. ^ 
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the will, and it appeared that he never acted as executor, but on the other hand, 
his sole object in concurring in the probate, was not to act, but to violate his 
trust in the grossest manner, it was held that he was not entitled to the legacy or 
the [Harford v. Brownings i Cox. 302] (i). 


§ 7. Miscellaneous. — In England, the above mentioned (§ 2, supra) 



any presumption [Prosanna Coomer Ghose v. Administrator Genera/ 0/ Bengal, 
suprci\, it seems, there cannot be any reason for holding, that this rule does 
not apply to a bequest of the residue in this country. 


Sir ^Vhitley Stokes suggests that, in bequests to executors the following 
form should be adopted, so as to prevent any question arising as to the suffi- 
ciency of manifestation of intention to act : — 

“ I hereby, appoint A. B. C. executors of this my will, and bequeath to 
each of them who shall prove my will the sum of Rs. ” (3). 

(1) Wms. 1292; Walker and Elg. 204; Theob 31 7; 5th Edn. 

(2) Haurk. 310; Theob. 318, 5th Edn.; Wms. 1287. 

(3) Stokes, 105. 
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70. [12&'(S)]. — Where a testator bequeaths to any^kperson 

Specific legacy de- ^ Specified part of his property, which is 
distinguished from all other parts of his 
property, the legacy is said to be specific. 

Illustrations, 

(a) A bequeaths to B — 

** The diamond ring presented to him by C.” 

** His gold chain.” 

" A certain bale of wool.” 

** A certain piece of cloth.” 

All his household goods, which shall be in or about his dwelling-house in M. Street, 
in Calcutta, at the time of his death” (i). 

“The sum of l,ooo Rs. in a certain chest” (2>. 

“ The debt which B owes him” (3). 

“ All his bills, bonds, and securities belonging to him, lying in his lodging.s in Calcutta.” 
“All his furniture in his house in Calcutta.” 

“ All his goods on board a certain ship then lying in the River Hooghly.” 

** 2,000 rupees which he has in the hands of C” (4). 

“ The money due to him on the bond of D” (5). 

” His mortgage on the Rampore Factory.” 

” One-half of the money owing to him on his mortgage of Rampore Factory” (6). 

“ 1,000 rupees, being part of the debt due to him from C.” 

“ His capital stock of 1,000/. in East India Stock” (7). 

“ His promissory notes of the Government of India, for 10,000 rupees in their 4 per 
cent, loan.” 

” All such sums of money as his executors may, after his death, receive in respect of 
the debt due to him from the insolvent firm of D and Company.” 

“ All the wine which he may have in his cellar at the time of his death” (8). 

“ Such of his horses as B may select” (9). 

” All his shares in the Bank of Bengal.” 

“ All his shares in the Bank of Bengal which he may possess at the time of his death.'* 

“ All the money which he has in the 54 per cent loan of the Government of India.” 

“ All the Government securities he shall be entitled to at the time of his decease” (i). 


(1) See Wms. 1178. 

(2) See Wms. 1166. 

(3) See Wms. 1165, 1166, 1173. 

(4) See Wms. 1 166, 

(5) See Wms. 1174. 

(6) See Wms. 1x73. 

(7) See Wms. 1172. 

(8) See Wms. 1172, 1164. 

(9) See Wms. 1166. 

(to) See^Wms. 1172, 1164. 
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Each of these legacies is specific 

(h) A, having Government promissory notes for 10,000 rupees, bequeaths to his executors 
** Government promissory notes for 10,000 rupees in trust to selP' for the benefit of B (i). 

The legacy is specific, ^ 

(c) A having property at Benares and also in other places, bequeaths to B all his 
property at Benares. 

The legacy is specific, 

{d) A bequeaths to B — 

His house in Calcut^.” 

His zemindary of Rampore.'' 

“ His taluk of Ramnagore.” 

** His lease of the Indigo factory of Salkya.” 

An annuity of 500 rupees out of the rents of his zemindary of W." 

“ A directs his zemindary of X to be sold, and the proceeds to be invested for the 
benefit of B. 

Eaimof these bequests is specific. 

{e) A by his will charges his zemindary of Y with an annuity of 1,000 rupees to C 
during his life, and subject to this charge he bequeaths the zemindary to D (2). 

Each of these bequests is specific. 

(f) A bequeaths a sum of money — 

To buy a house in Calcutta for B.” 

'* To buy an estate in Zillah Furreedpore for B” ( 3 )- 
'* To buy a diamond ring for B (4). 

'' To buy a horse for B ” 

“ To be invested in shares in the Bank of Bengal for B.” 

** To be invested in Government securities for B.” 

A bequeaths to B — 

** A diamond ring.’^ 

A horse.” 

*' 10,000 rupees’ worth of Government securities.” 

“An annuity of 500 rupees’* (5). 

*' 2,000 rupees to be paid in cash” (6). 

**So much money as will produce 5 000 rupees 4 per cent. Government securities” (7). 
These bequests are not specific. 

{g) A, having property in England and property in India, bequeaths a legacy to B, and 
directs that it shall be paid out of the property which he may leave in India He also 
bequeaths a legacy to G, and directs that it shall be paid out of the property which he may 
leave in England 

No one of these legacies is specific. 


NOTES AND COMMENTARIES. 

§ 1. Legacy defined. (it) Specidc legacy connected 

§ 2 . Different kinds of legacy. with lands. 

(a) General legacy. (Hi) Specific legacy of residue. 

\b) Specific legacy,, § 3. Demonstrative legacy. 

(i) Specific legacy of money | 4 . Test of specific legacy, 

debts,, 6-r. § 5, What passes with specific legacy. 


Extent of the section. 

This section is incorporated in the Hindu Wills Act and is applicable to the Hindus, 
Jainas, &c 


(1) 

See Wms. 

,164, 

1170. 

(a) 

See Wms 

»> 7 S- 


( 3 ) 

See Wms. 

1166. 


( 4 ) 

(5) 

See Ibid. 



See Ibid, 



«S) 

See Wms. 

1184, 

1166. 

( 7 ) 

See Wms. 

1188 
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§ L Legacy defined. — in the law of England, the term legacy usually 
denotes a gift of personal property, or something considered by the law as 
equivalent, or equal in nature, thereto, which devolves upon its recipient solely 
through the medium of a will and testament, and strictly speaking, by the 
assent of the executor or executors named therein” (i). See definition of 
“V\^ill,” ante. 

T-»egacies are ordinarily given for the benefit of and* payable to persons ,* but 
there are legacies which are applicable to purposes other than the benefit of 
persons. Such legacies are called trust legacies. 'Thus a legacy to be applied 
in erecting a monument in some j)articular locality, is a trust legacy. (See Ingpen, 
407). 

§ 2. Diffident kinds of legacy. — Legacies are of various derfomina- 
tions, but they are all comprised in two principal classes or divisions. These 
are (p) general and (/>») specific. 

{a) General legacy. — “ a legacy is general when it is so given as not to 
amount to a bequest of a particular thing, or money of the testator, distinguish- 
ed from all others of the same kind.” Hence it is a legacy not of any particular 
thing, but of something whicdi is to be provided out of the testator s general 
-estate (2). According to Mr. Bigelow., “by the term ‘general legacy’ is meant, 
broadly speaking, a testamentary gift of personalty not defined, — a gift of 
('.battels, indeed, but a gift which does not in terms or by implication pass 
identified chattels and by ‘general devise’ is meant a testamentary gift of 
lands not defineil, that is, a gift of lands “which does not in terms or by 
implication jiass identified lands.” That is to say, a devise or legacy is general 
“if it is not in terms or by implication specific” (3). See illus. f// 

(^) Specific legacy. — A legacy may be defined to mean a beijuest of 

a specified part, or a severed or distinguished part of the testator’s property. 
In other words, a legacy is specific^ when it is a bequest of a particular thing, or 
sum of money, or debt, as distinguished from all oiher.s of the same kind (4). 
A specific legacy is something which a testator identifying it by a sufficient des- 
cription, and manifesting an intention that it should be enjcjyed in the state and 
condition indicated by that descriirtion, separates it in favour of a particular legatee 
from the general mass of his personal estate [see Roberts(m v. Broadbent (1883) 

8 Ch. 1). 812. See also Bothamlcy v. Sberson, (1875) 1 ^* ^ 20 ICq. 304, where 
specific legacy has been defined by Sir O. Jessel. M. R.] (a). 

^a) Lord Halsbury describes the essential elements of a specific legacy in these words: 
“A specific legacy mu.st be of something forming part of the testator’s estate : it must be 
a part as distinguished from the whole of his personal property (jr from the whole of general 
residue of his personal estate ; it must be identified by a suflicient description, and separated 
in favour of the particular legatee from the general mass of the testator’s personal estate.” 

siit>ra, Bothamley v. Shersun] Robertson v. Broa(lbent~\ {$), This definition is quite 
authoritative 

As regards general legacy he says ; — ” A general legacy, on the other hand, may or may 
not be part of the testator's property ; it has no reference to the actual state of his property, 
and is a gift of something which, in the event of the testator leaving suflicient assets, must 
be raised by his executors out of his general personal estate * *.*,*' case 

of real estate a devise, whether of a specific property or by way of reside ', is epecific,” (5). 

(1) Flood. I. See Wms. 1055. 

( 2 ) Wms. 1163 ; 2 W. and T. L. C. 243 5 Theob, 124. Sth Edn. 

(3) Bigelow, 206, 212. 

(4) Wms. 1163; 2 W. and T. L. C. 243 ; Theob, 124, Sth Edn. 

(5) 14 L. of Eng. 261. 


61 
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This definition agifees with the definition given in this section. The most 
important point in a specific legacy is, that it is something specified, something 
distinguished from the rest of the testator^s property, or something identified. 

The distinction between a general and a specific legacy is of the utmost 
importance; for, as it will hereafter appear [§ 136 (S), post], if there be a 
deficiency of general assets to pay debts and legacies, a specific legacy will 
not be liable to abate with the general legacies, while on the other hand, if the 
specific legacy fail by the ademption or inadeciuacy of its subject, the^ legatee 
will not be entitled to claim anything by way of compensation or satisfaction 
out of the general estate. Thus, “ though specific legacies have in some res- 
pects the advantage of those that are general, yet in other respects they are 
distinguished from them to their disadvantage.” [Askton v. Ashton^ 3 P. Wms. 

315] (0- 

A legacy may be specific notwithstanding the testator may expressly provide 
that it shall not be deemed specific \ Jacijues v. Chambe 7 ‘s^ 2 0 ) 11 . 435] (2). 

The forgiveness by will of a debt dia; to the testator, is a specific legacy 
[/vV (1907) 2 (!h. 277. See s(‘C. 108 (P)]. 

In England the ('oiirts are generally averse to construing a legacy as 
sj)ecinc, unless tlui intention of the testator is very clear 
Coufts*^^ [A'/V/y V. I'offcr^ 4 Ws. 748 ; Ellis v. Walker ^ Ambl. 310] 

(3). So tint, in cases of doubt, the more probable view 
is that the legacy is not specific 1'his is, perhaps, due to the fact that, although 
a specific legacy has certain advantages, tlic risk of failure from the particular 
subject not being found among the testator’s property at the time of his death, 
outweighs these atvantages (4). Also because, of the numerous definitions of 
specific legacy, none is, generally speaking, so com|)lete as to preclude the 
possibility of misapprehension (5). 

(0 Specific legacy of money, debts, &c.— A bequest of money “ out 
of’ specific money, or of stock “out oP specific stock, is specific; as, for 
instance, money out of the dividends of stock, or money out of money invested 
in stock. [Drinkivafer v. Falconer^ 2 Ves. Sen. 623 ; Morley \\ Bird, 3 Ves. 
628]. But a gift of money out of stock is not specific [Kirby v. Potter, 4 Ves. 
748] (6). 

So a debt due to the testator may be specifically bequeathed, as where the 
bequest is of “ the money now owing to me from A” \Ellis v. Walker, supra\ 
or “ the money due to me on the bond of A.” [See Ashbtirmr v. McGuire, 
2 Bro. C. C. 108J (7). See illus. («). 

As a general rule, legacies of money, i.e., pecuniary legacies, are general 
legacies. But such legacies are also specific when any particular fund is 
indicated for their payment. Thus a bequest of a certain sum of money in a 
certain bag or chest \Lawson v. Stitch, i Atk. 508], or in the hands of A. 
[Hinton v. l^inJi, i V. Wms. 540) is specific (8). So where the bequest is in 

(0 Wms. 1164; 2 W & T. L. C. 245. 

(а) Wms. 1165. (3) Wms. 1166. 

^ (5) See Jarm. lofis— 1068, 6th Ed. 

(б) Theob. 126. 5th Edn. 

(7) Wms. 1173 ; 2 W A: T. L. C. 246; Theob. 128, 5th Edn. 

(8) Wm. 1166. 
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these words : “ I desire S. K. under this will, to pay every month Rs. 644-1-7 
(being one third of Rs. ^ 933-5-4, niy monthly pay allowed by the Government 
for Government promissory notes, which are deposited) to my dependants and 
personal servants, as detailed below,*' the legacy is specific [Sulcman Kadr v. 
Dorah AH Khan, I. L. R. 8 C., i]. If, however, the money-legacy is intended 
to procure a specified object for the legatee, as to buy a ring or to purchase a 
house, then it is general \H inton v. Pink, supra\ .See illus. (/). 

A becpiest of a debt is equally specific, where it is made to several persons 
in certain shares and proportions ; nor is it the less specific in consequence of 
a life interest being given in it. 'fhus in Ashlnirner v. McGuire, supra, where 
the testator bequeathed to his sister “ the interest arising from her husband’s 
bond, due to me, fer>principal 3500/. sterling,” for life, for her separate use, 
amounting to 175/. sterling per annum, and on the decease of his sister, the 
principal of the said bond to her four daughters, to be equally divided among 
them, Lord Thurlow held, that the bond w^as si)ecifically given (1). 

(«) Specific legacy connected with lands.— Every beciuest of im- 
moveable property is specific [Porres/er v. Leip^h, Ambl. 173]. Rut in 
England, although it w'as lately considered that since tlie W'ills Act (Slat. 1 Viet. 
G. .26) a residuary devise of real estate was not specific [Pady v. Jlartrid^e, 2 
Dr. and Sm. 236], it is now settled that a devise of land whether by specific 
description or by residuary devise, is specific \Ilcnsmau v. Fyer, L. R. 3 Ch. 
420 ; Lancefield v. Iggulden, L. R. ro C'h. 136]. So a devise of land or a gift of 
a specific thing, to be sold and divid(*d in deiinite shares among certain persons, 
is a specific devise or legacy [Page v. Leaping^vell, 18 Ves. 463]; and similarly, 
the gift of a rent out of a term of years, as where the testator be(jueathed 40/. a 
year to A. for life, out of his estate at Kenn, is a specific beejuest [Long v. Short, 

I P. Wms. 403] (2). 

A devise of the testator's one-third share of certain property which he 
referred to as described “ in the schedule written under the former will,” is a 
specific devise and not residuary [ Treepoora SundSiy Dassec v. Debendra Nath 
Tagore (1876) I. L. R. 2 C, 45]. 

But a bequest of a rent-producing i)roperty upon trust, the trustees being 
directed to recover the rents and i)rofits thereof and apply them for the benefit 
of the legatee for life, is not a specific beejuest : for the legate;, w^ould not neces- 
sarily attain a specific, that is, a fixed and named annual sum, as the rents and 
profits are liable to fluctuate [Bai Bhikaji v. Bai Pinbai 13 Bom. L. R. 

319]- 

(Hi) Specific legracy of residue.— a bccjnest of all the testator’s 
personal estate generally is not s))ecific (3). But if a man po.ssessing personal 
property at A. and elsewhere, bequeaths all his personal estate at A. to a particular 
person, the legacy is specific [Sayer v. Sayer, 2 Vern. 688]. So where the 
testator bequeaths the residue of all his personal property in Jamaica [Nisbett v. 
Murray, 5 Ves. 150], or makes a bequest of “all plate, linen, and furniture in 
my house at A, or which shall be therein at the time of my decease” [Gayre v. 
Gayre, 2 Vern. 538], the bequest is specific (4). See illus. (^)Tnd sec. 133 (S), 
post 

(1) 2 W & T. L. C. 238, 246-47. 

(2) Wms. 1175, 1176: Theob. 126, 129, 5th Edn. 

(3) Wms. 1177. 
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A testator may, make a specific bequest of a thing of which he con- 
temples the acquisition [Fountaine v. Tyler^ 9 Pr. 94]. 
Bequest of a thing So a testator may specifically bequeath things ordered by 
to be acquired* and made for him, although not delivered or paid for till 

after his death [Field v. Feckett^ 29 Beav. 575]. 

§ 3 . Test of specific legacy. — “ "I'he true test by which to try whether 
a bequest is or is not specific, is to enquire what would be the result if there 
had been pecuniary legacies with a deficient fund, or a necessity for a sale 
for payment of debts — to enciuire whether or not, in such a case, the bequest 
would have been protected in a competition with the claims of pecuniary 
legatees.” [Bethune v. Kennedy 1 Mylne^ and O. ti4](i). See sec. i3o(S), 
infra, § 2. 

So a gift of a jiart of a specific fund is specific [Ford v. Fleming, 2 I*. W. 
469]. See sec. 137 post, illus. {<2). 

§ 4. What passes with specific legacy.— I'he general rule is, that a 
gift of a specific legacy carries with it all the incidents attached to the subject- 
matter of the gift ; or in other word.s, all the income and jirofits which may 
accrue upt>n it after the te.stator s death, 'rhus bonu.ses which accrue after 
the death of the testator iqion shares specifically becpieathed by him, belong 
to the S[)ecific legatee. [Madarcn v. Slain ton, 3 I)e(l. V. and J. 202 ; see AI?d 
lins Smith, i Dr. and Sm. 204 210] (2). 

71. [130 (S) . — Where a certain simi is bequeathed, the 
Bequest of » cer- Jegacv is not Specific merely bet:ausc the 

tain sum, where the ... 

stocks, &c. in which stocKS, lunds, or securities in which it is 

describ^.'^****** invested are described in the will. 

• Illustration. 

A bequeaths to B— - 

10.000 rupees ot his funded property. 

** 10,000 rupees of his property now invested in shares of the Kast Indian Railway 
Company” (3). 

“ 10,000 rupees, at present .secured by mortgage of Rampore Factory.” 

No one of these legacies is s/'ecfjic. 

Note. — They arc demonstrative.. See K:rhv v. Potter,^ Ves. 74tS (4). 

NOTES AND COMMENTARIES. 

§ 1. The section. §2. Intention must he very clear to ron^ 

stitutc specific legacy. 

Extent of the section. 

This section is incorporated in ‘.he Hindu Wills Act and i.s applicable to the Hindus, 
Jainas, &c. 

(1) Wms. 1179 ; 1181. 

(2) Wms. 1445 8th Edn. ; 1162, loth Edn. ; 2 W. and T. L. C. 279. 

(3) See Wms. 117OJ Theob. 126,5th Edn. 

(4) See Wms. 1171 ; Theob. Ibid. 
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§ 1. The section. — This section correspond? to the following lines in 
Williams’ “ Executors” : — 

« — Where a certain sum is given, and the stock, &c., in which it is invested 
at the time of making the bequest, is described in the will, that circumstance 
alone will not make the legacy specific. As, where the beejuest is ‘to B, the 
sum of T 2,000/ of my funded property, to be transferred in his name, or as it 
shall appear most beneficial for his interest by my executor.’ ” \Lambert v. 
Lambert^ ii Ves. 607] (i). 

Such a gift is equivalent to a gift of money out of slock, and is therefore 
not specific. (Idid) (2). 

'r 

g 2. Intention must be very clear to constitute specific legacy.— 

Ill order that a bcijuest may be construed to hv a sjujcilu: legacy, the intention 
of the testcator, with reference to the thing beipieathcd, must be very clear 
[JSl/is 7J. Walker^ Ambl. 310] (3) (a). 

The word “ my” has been held in several cases to be evidence of the 
testator’s intention that the legacy is specific ^Ashton v. Ashton^ 3 \\ Wms. 
315] but fidfi I^arr/d V Worsford^ i Jac. and Walk. 594 (4). See sec. 133 (S), 
•post. 


72. [131 (S)l . — Where a bequest is made in {general 


Bequest of stock 
where the te.stator 
had at the date of 
his will an equal or 
greater amount of 
stock of the same 
kind. 


terms, of a certain amount of any kind of 
stork, the legacy is not specific merely be- 
cause the testator was, at th(' date of his 
will, possessed of stock of the specified 


kind, to an cciual or greater nmounl than the amount 


beciueathed, 


fllustmtzon. 

A iH-qucaths to B 5,000 rupet*j* fivt; per cent. Governmeni ^ecuritits. A had at the 
date of the will 5 per cent. Government securities for 5,000 rupees 

The Ici'acy is not specific, 

NOTES AND COMMENTARIES. 

g 1 , The section, g 2. The illustration, 

(a) Hence whether a legacy is specific depends wholly upon the language of the will. 
Although the testator may, at the time of executing the will, have an article or articles of 
the same kind as that which he purports to give, still, unless his language is sufficient to 
refer to, designate and identify the very article itself as forming a part of his estate, which 
he thereby gives, the legacy is not specific, but general. A specific legacy only becomes 
operative in case the very article given continues to form a part of the testator’s estate at 
the time of his death. See sec. 139 (S) § 2. 


(1) Wms. 1171. 

(2) Theob. 127, 5th Edn. 

(3) Wms. 1166. 

(4) Wms. 1168 ; 2 W.& T. L. C. 238 ; Hawk. 302. 
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* Extent of the section. 

This section is incorporated in th^ Hindu Wills Act and is applicable to the Hindus, 
Jainas, &c. 

§ 1. The section. — The text of this section corresponds to the follow- 
ing passage (i) in Mr. Justice Williams* “ Executors ** : — 

“ — The mere possession by the testator, at the date of his will, of stock, 
&c., of equal or larger amount than the legacy, will not make the bequest 
specific, when it is given generally of stocks or annuities, or of stocks or annuities 
in imrticular funds, without further explanation : for the testator might mean 
only to direct his executor to purchase with his general estate so much stock, 
&c., in the fund described ; and therefore that clear intention, which is requisite 
for making a legacy specific [sec. 130 (S)], does not here exist. If, indeed, 
it clearly appears from the context, that the testator meant to bequeath the 
identical stock, &x., he was jiossessed of at the date of the will, such manifest 
intention will render the legacy specific, although the testator has not expressly 
declared such intention, nor exjiressly referred to the stock, 'fbus, if a person 
having 1,000/. three per cent, consols, bequeath 1,000/. three per cent, consols 
to triistee.s, in trust to sell for the benefit of the legatee, the becjuest will be 
specific; the intention being manifest, not conjectural, from the direction to sell 
three per cent, consols, that the testator referred to the stock he then had.” 

45 2. The illustration. — This illustration seems to be directly opposed 
to the case of Jeffreys w, Jeffreys (3 Atk. 120) where a gift of 2702/. 3.L bank 
stock, the testator having that particular sum and no more, was held to be 
specific (2). 


73. [132 (S)]. — A money legacy is not specific merely 


Bequest of money 
where it is not to be 
paid until somd part 
of the testator's pro- 
perty shall have been 
disposed of in a cer- 
tain way. 


because the will directs its payment to be 
postponed until some part of the property 
of the testator shall have been reduced to a 
certain form, or remitted to a certain place. 


Illustration, 


A bequeath.s to B 10,000 rupees and directs that this legacy shall be paid as soon as 
A’s property in India shall be realized in England. 

The lef^acy is not specific. 

# — 


NOTES AND COMMENTARIES. 


§ I, The section. 


§ 2. The illustration. 


Extent of the section. 

This section is Incorporated in the Hindu Wills Act and is applicable to the Hindus, 
Jainas. &c 
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§ 1. The section. — Here also the text is frqpi Williams’ “ Executors,” 
as the following passage will show. 

“ A mofuy legacy will not be rendered specific, by its payment being post- 
poned until a particular investment of a fund takes place ; as where the bequest 
is to A and H of 1,000/. each, ‘ which legacies I direct to be paid as soon as 
my property in India shall be realized in England ” ’ (1). 

8 2. The illustration. — 'l^his is in accordance with Sadler v Turner^ 
(8 Ves. 617), where it was held that a legacy with a direction that it shall be 
paid as soon as the testator’s property in India shall be realized in England was 
not specific ; and that in such case the legatee would be entitled to satisfaction, 
although the assets in India had been transmitted to England in the lifetime 
of the testator (see Raymond v. Broadbelt^ 5 Ves. 199 (2). 

So, where sums of money were bequeathed to persons in India and persons 
in England, to be respectively paid out of the effects in the rest)ective countries, 
it was held that the bequests were not specific, and that the direction to pay 
out of the respective effects was ‘onl) a direction as to tlie payment, not to 
make them specific {^Kirkpatrick v. Kirkpatrick^ cited in Roberts v. Pocoi% 
4 Ves. 1 58) (3). 


74 . [133 (vS)]. — Where will contains a bequest of the 

When enumerated residue of the testator’s property along with 

dromed *to be *speei- ^11 enumeration of some items of property 
ficaiiy bequeathed. jjot previously bequeathed, the articles enu- 
merated shall not be deemed to be specifically bequeathed. 


NOTES AND COMMENTARIES. 

§ 1. “ With an enunu‘ ration of some 2. Conclusion, 

items P 


Extent of the section. 

This section i.s incorporated in the Hindu Wills Act and is applicable to the Hindus, 
Jainas, &c. 

§ 1. “ With an enumeration of some items/ —A gen^jal residuary 
clause is not the less general because it contains an enumeration of some 
of the properties of w^hich it may consist. In Taylor v. Taylor [6 Sim. 246], 
the residuary clau.se in the will was, “ As to all my household furniture, imple- 
ments of household, implements of my trade, stock in trade, cattle, .sheep, im- 
plements in husbandry, and all the rest and residue of my monies, securities 
for money, and personal estate whatsoever and wheresoever, not hereinbefore 


(1) Wms. 1166-67. 

(2) Wms. 1167; 2 W. and T. L. C. 246. 

(3) Wms. 1167 ; 2 W. and T. L. C. 246. 
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by me disposed of, I gw^e and bequeath the same and every part thereof, unto 
my said wife and my said sons, Thomas Taylor and Abraham Taylor, in equal 
shares and proportions ; and I direct that the share or shares of both or either 
of my said two sons, who may fee under the age of 21 years, shall be employed, 
by my executors hereinafter named, for the benefit of such son or sons during 
his or their minority, in such manner as my said executors shall think proper.’^ 
It was held by Sir 1-.. Shadwell, V. C., that the articles particularly named were 
not specifically bequeathed, but that the testator njerely meant to describe th(i 
residue of which the shares were given to his sons (a) (1). 

The rule will not be excluded even if the enumeration is particularized by 
the word “my.” Thus, in Fielding Preston [i DeO. and 
43^]’ where there was a gift of “my leaseholds, my 
^ ^ funded property, and other personal estate not hereinbe- 

fore bequeathed. Lord Cranworth held, that the gift of 
leaseholds and of the funded proi^erty would have both been specific, except 
for the circumstance that the gift “of my funded jiroperty” was followed by a 
gift of the rest of the estate. Ifis Lordship said : “1 think it would be very 
dangerous to hold that in a will where there is a gift ot a residue, and the 
testator unnecessarily chooses to enumerate some particular things in that resi- 
duary gift, such a circumstance was sufTicicnt to constitute the things so eniimer- 
tated specific gift” (2). So, where a general gift of personalty was followed by 
an enumtTation of fiarticular articles, as where the gift consisted of “all my 
jiersonal [iroperty, all .sums of money which I may possess, or which may by 
owing to me at the time of my death, together with all the furniture, farming 
implements, and other things in the family mansion.” it was held, the gift did 
not constitute a specific legacy [Fairer v. J^ar^, 1.. K. 3 (Jh, 1). 309 ; v, 

L. R. 4 Ch. 1 ). 435] (3). 

but, if the specific articles enumerated in the residuary gift, are distinguished 
by such words a.s, “as well a.s,” “together wdth,” or 
Eff^t of “as well “and also,” the gift of such articles will be specific 
[Fits William v, Kelly ^ to Hare. 266, 274]. So it 
seems, if the enumeration of specific articles comes after the gift of the residue 
the same result will follow [Bcihune v, Kennedy^ i Mylne and Cr. 114; Mills 
V. Bro 7 itn, 21 I5eav.] (4). 

§2. Conclusion. — This section and sections 130 (S) to 132 (S), j/z/nz, 
seem to jioint to the conclusion fas already seen in sec. 1 29 (S), supra^ § 2] that 
the leaning of the lawMs alwa)s again.st construing a legacy to be a .specific 
one. 


(a) In rtjgard to the inexpediency of associating particular with general words of des- 
cription, it has been truly said that “of all kinds of verbosity this seems to be the most 
inexpedient if not pernicious ; for if these words are not absolutely nugatory [See Kin^ v. 
Oeor^e^ 5 Ch. D. 627 J they sometimes give rise to the que.stion whether the residuary legatee 
is not to stand in the favoured position of a specific legatee in regard to the enumerated 
articles ; and such que.stion becomes especially important where there is a deficiency of 
assets to pay all the debts and legacies.” (5) 


(1) Wmi. 1178; Theob. 130, 5th Edn. 

(2) 2 W. and T. L. C. 244. 

(3) Ihid \ Theob. 130, 205, 5th Edn. 

(4) Wms. 1179; Theob. 131, 5th Edn. 

(5) Hay and farm. 384. 
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SECTION 135 (s).] 

75. [134 (S)]. — Where property is specifically bequeath* 
in form *0 two or more persons in succession, it 
retained in the form in which the 
succession. testator left it, although it may be of such 

a nature that its value is continually decreasing. 

See next section and section 121 post 


Illustrations, 

• • 

{a) A, having a lease of a house for a term of years, 15 of which were unexpired at the 
time of his death, has bequeathed the lease to B for his life, and after B’s death to C. B 
is to enjoy the property as A left it, although, if B lives for 15 years, C can take nothing 
under the bequest. 

(6) A, having an annuity during the life of B, bequeaths it to C for his life, and after C*s 
death, to D. C is to enjoy the annuity as A left it, although, if B dies before D, D can take 
nothing under the bequest. 


76. [135 (S)]. — Where property comprised in a bequest 


Sale and invest- 
ment of proceeds of 
property bequeathed 
to two or more per- 
sons in succession. 


to two or more persons in succession is not 
specifically bequeathed, it shall, in the ab- 
sence of any direction to the contrary, be 
sold, and tlie proceeds of the sale shall be 


invested in such securities as the High Court may, by any 


general rule to be made from time to time authorize or 
direct, and the fund thus constituted shall be enjoyed by 
the successive legatees according to the terms of the will. 


See post sections 12 1 (P)and 125 (P) and also sections 305 and 306 of the 
Succession Act. 


Illuitration. 

A, having a lease for a term of years, bequeaths *'all his property" to B for Ifie, and after 
B’s death to C. The lease must be sold, and the proceeds invested as stated in the text, 
and the annual income arising from the fund is to be paid to B for life. At B’s death the 
capital of the fund is to be paid to C. 


NOTES AND COMMENTARIES. 

[Sections 134 (S) and 135 S]. 

1. The sections. §3. Gift of thinp comumabk or 

2. ^'Direction to the contrary'll perishable in their nature. 

§ 4. Property. 


63 
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^ Extent of the section^ 

These sections are incorporated in the Hindu Wills Act and are applicable to the 
Hindus, JainaS; &o. 

§ 1. The sections. — The text of these sections seems to have been 
supplied by the following : — 

“If a person bequeaths personal property specifically to one person for life, 
with remainder over afterwards, it is clear that the property must be enjoyed 
in spec^e by the tenant for life, notwithstanding there is a danger that one 
object of the testator’s bounty will be defeated by the tenancy for life lasting as 
long as the property endures. \Pickerin^ v. Pickerings 4 My. and Cr. 298, 299.] 
But where the bequest is not specifics a rule has been esta )lished, which is called 
“The rule in Howe v. Lord Dartmouth!'' (7 Ves., 137), the effect of which 
is that where a testator limits personal property to one for life with re- 
mainder over, it is prima feuie to be pn'sumed that the testator means that the 
same property which is enjoyed by the tenant for life should go to those entitled 
in remainder ; and if any part of the property so given be of a wasting nature, 
as Ixjng Annuities or leasehold estate, in order to effectuate this general purpose 
of the testator, such wasting property must be sold and converted into per- 
manent property (in other words, it must be inv(^sted in such securities as are 
approved by a Court of Equity, Air the benefit of all persons interested in it).” 
[Sec Pickering w, Pickerings suprtis Morgan v. Morgan (14 lieav. 82); Hives v. 
HiveSs (3 Hare 611)]. This rule must prevail “unless some expression of 
intention can be gathered from the will that the property is to be enjoyed 
in specie. For, the mere absence of any direction to convert the property is 
not sufficient to preclude the application of the rule” (i). 

In England the effect of the later decisions, however, has been to allow 
small indications of intention to prevent its application. “ But it must be done 
by a fair construction of the will, the burden being always c n those who would 
exclude the rule” (2). 

§ 2. “ Direction to the contrary” [ 1 35 (S)].— For instance, “ a direc 

lion to renew or keep in repair or to demise, or discharge incumbrances on lease* 
holds, points to enjoyment in specie. So, where after a bequest of a residue 
for life there is an express trust for conversion at a specified period ; or w^here 
there is a power to sell generally, and a fortiori where there is a direction not 
to sell without consent or for a definite term of years, or a direction is given 
either to sell or not” (3). Again, if the property is specifically given over at 
the death oi iht* tenant for life [Collins v. CoUinSs 2 M. & K. 703], or if there 
be a gift of a sjiecific [lart of the residue at the death of the tenant for life, 
the latter will be eutiilod to specific enjoyment, that is, the rule will not apply 
and no conversion will take place [Holgafe v. fenningSs 24 Beav. 623 ; Meu:- 
donald v. IrvinCs L. R. 8 Ch. I). loi] (4). 

3. Gift of things consumable or perishable in their nature.— 

It may b-; noticed here, that, a gift for life, if specific, of things 
consumunt tr {^\y±. things or articles as will be destroyed by the use to which, 

(1) Wms. gi6. 1125-1 126. loth Fdn ; Theob. 482, 5th Edn. ; i Jarm. 611, 4th Rdn. 

(2) I Jarm. 613. 4th Edn. 



SKCTION 136 (S).] 


THE HINDU WILLS ACT, 


49 1 

iVoni their very nature, they would necessarily be put\ is an absolute gift of 
the property, and there cannot be a limitation over after a life interest in such 
articltfi [I^aTida// v. Rt/sse//, 3 Mer. 195]. Thu?i a gift of “ wine, spirits and 
hay,” to a woman so long as she should remain unmarried, is a gift of the 
absolute interest, and this being so, any gift or limitation over must be a nullity 
[see Andrew v. Andrew^ i Coll. 690-92]. A gift of such articles is absolute 
from the very nature of things. But where, a wine-merchant possessed of a 
large stock of wine, by his will, gave everything he died possessed of to his 
wife for life, and from and after her decease he beciueathed the whole of his 
effects that might “ be then remaining ’ to his daughter, it was held that the 
widow took absolutely all the wine which the testator had for his private use, 
but a life interest on+j^ in that kept for the purpose of trade [Phi/iips v. Beal^ 
32 Beav. 25 ; Cockayne v. Harrison^ L. R. 13 Eq. 432] (i). 

But if consumable articles are included in a residuary bequest for life, then 
they must be sold, and the interest only enjoyed by the tenant for life \RandaU 
V. Russell y supra] (2). 

§ 4 Property.— Here “property” seems to he intended to include all 
property that admits of being sold or converted. Pecuniary legacies, therefore, 
do hot come within the purview of this section. These are defilt with in section 
T2T (P) (or sec. 301, Succession Act) where the executor is authorised to invest 
only and not to sell and invest. See those sections. 


77. [136 there be a deficiency 

of assets to pay legacies, a specific legacy is 
not liable to abate with the general 
legacies. 

NOTES AND COMMENTARIES. 

S 2- Specific legatees^ rights in regard 
to specific legacy improperly 
detained. 


Extent of the section. 

This section is incorporated in the Hindu Wills Act and is applicable to the Hindus, 
Jainas, &c. 

§ 1. The section. — This section treats of the advantages a specific 
legatee enjoys. As to the disadvantages he labours under, see sections 137(8), 
i37(P) and i io(P), post, 

§ 2 . Specific legatee’s rights in regard to specific legacy 
improperly detained. — “ Where executors improperly detain a specific legacy, 


Where deficiency of 
assets to pay legacies, 
specific legacy not to 
abate with general 
legacies. 


§ 1. The section. 


(1) Wms. 1225 F. n., 1402 ; 2 W. & T. L. C. 249-50. 

(2) Wms. 1402 ; 3 W. & T. L. C. 249. 
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the legatee will not be allowed to suffer from its depreciation. Suppose, for ins- 
tance, a horse were bequeathed to A. and the executors were to keep the horse 
until he were worn out, and then offer him to A, he would not be obliged to 
take him, as he would be entitled to the value of the horse from the time when 
the horse was used for any purpose, just in the same way as, if the horse had 
been sold and the price applied in payment of debts, the legatee would have 
been entitled to the value with interest from the moment it was used for any 
other purpose [Ckawortk v. Beeck, 4 Ves. 563] (i). 


(i) 2 W. and T L» C. 278. 




The Hindu Wills Act. 

PART XX (ACT X, IMS). 

■:o:- 

OF DEMONSTRATIVE LEGACIES. 


78. [137 (S)] . — Where a testator bequeaths a certain 
sum of money, or a certain quantity of any 
le^^^lned'^* other commodity, and refers to a particular 
fund or stock so as to constitute the same 
• the primary fund or stock out of which payment is to be 
made, the legacy is said to be demonstrative. 


Explanation .— distinction between a specific legacy and a 
demonstrative legacy consists in this, that, where specified property is 
given to the legatee, the legacy is specific ; where the legacy is directed 
to be paid out of specified property, it is demonstrative. 


Illustrations. 

(«) A bequeaths to B i,ooo rupees, being part of a debt due to him from W. He also 
bequeaths to C i.ooo rupees to be paid out of the debt due to him from W. The legacy to 
B is specific ; the legacy to C is demonstrative (i). 

( 6 ) A bequeaths to B — 

** Ten bushels of the corn which shall grow in his field of Green acre.” 

" 8o chests of the Indigo which shall be made at his factory of Bampore.” 

10,00 rupees out of his five per cent, promissory notes of the Government of 
India” (2). 

An annuity of 500 rupees ” from his funded property” (3). 

“ 1,000 rupees out of the sum of 2,000 rupees due to him bj^C.” 

(c) A bequeaths to B — 

An annuity, and directs it to be paid ** out of the rents arising from hi8 taluk of 
Ramnagore.” 

“ 10,000 rupees out of his estate at Ramnagore”, or charges it on his estate at Ram- 
nagore. 

** 10,000 rupees, being his share of the capital embarked in a certain business” (4). 
of these bequests is demonstrative. 


(1) See Wms. 1165. 

(a) See Wms. 1171 Theob* 126, 5th Edn. 
(3) See Wms. 1171. 
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NOTES AND COMMENTARIES. 

§ 1. Demonstrative legacy described and § 2 . A typical case of demonstrairve 
distinguished from specific legacy, legacy. 

S 3 - Saheh Mirza v. Umda Khanum, 


Extent of the section. 

This section is incorporated in the Hindu Wills Act and is applicable to the wills of 
Hindus, Jainas, &c. 

§ 1. Demonstrative legacy described and distinguished from 
specific legacy. — A demonstrative legacy is described in Roper in these 
words ; “ A gift of so much money, intended, for the legatee at all events, with 
a fund particularly referred to for its payment ; so that if the estate be not the 
testator’s property at his death, .the legacy will not fail but be payable out of his 
general assets,” (i). In Williams* “ Executors and Administrators” a demonstra- 
tive legacy is distinguished from a specific legacy, in the following terms : — 

“ A legacy of quantity is ordinarily a general legacy, but there are legacies 
of quantity in the nature of specific Itjgacies, as of so much money, with reference 
to a particular fund for payment, i'his kind of legacy is called by the Civilians 
a demonstrative legacy : and it is so far general, and differs so much in effect 
from one properly specific, that if the fund be called in or fail, the legatee will 
not be deprived of his legacy, but be permitted to receive it out of the general 
assets \Mann v. Copeland, 2 Madd. 233 ; Foivler v. IVillonghly, 2 Sim. and 
•'5tu. 358 ; Chinnam Rajamannar v. Tadikonda Ram Chandra Rao, 1 . L. R. 
29 M., 155] ; yet the legacy is so far specific, that it will not be liable to abate 
with general legacies upon a difficiency of assets” (2). In other words, a 
demonstrative legacy, as distinguished from general and specific legacy, “is so 
far of the nature of a specific legacy, that it will not abate with the general 
legacies until after the fund out of which it is payable is exhausted ; and so far 
of the nature of a general legacy, that it will not be liable to ademption by the 
Jilienalion or non-existence of the property pointed out as the primary means of 
paying it” [see Mullins v. Smith, 1 Drew, and Sm. 204 ; Chinnam Rajamannar 
v. Tadikonda Ram Chandra Rao, supra"] (3). 

It may b<* noted, however, that the rule that in tl e case of demonstrative 
legacies, the legatee is entitled to resort to the general assets on failure of the, 
source intended, will npt apply where there are directions to the contrary 
[Chinnam Rajamannar v. Tadikonda Ram Chafidra Rao, supra]. 

According to Lord 1 ’hurlow, a legacy is demonstrative, when “it is in its 
nature a general legacy, but there is a particular fund pointed out to satisfy it** 
fsee Ashburner v. McGuire, 2 Bro. C. C, 108] (4). 

The demonstrative legacies are specific in one sense ; and general in 
another ; specific, as being given out of a particular fund, and not out of the 


(1) Roper, 198* 4th Edn. 

(2) Wms. 913. loth Ed ; Shep. T.433. 

(3) 2 W. and T> L. C. 245 ; Wms. 1165 

(4) a W. and T. L. C. 237, 
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estate at large ; general, as consisting only of definite sums of money and not 
amounting to a gift of the fund itself or any aliquot part of it \ Smith v. Fitz 
Gerald^ 3 Ves. and B. s] (i). So the test is to see whether the gift is one of a 
particular fund itself or out of that fund. If the former, the legacy is specific, 
and if latter, it is demonstrative (2). 

Hence, whether a legacy is demonstrative or s[)ecific, depends “ more upon 
the form of the gift than upon the intention of the testator, though the latter 
will also guide the Court when that form presents features of peculiarity’’ [see 
Mullins V. Smith, 1 Dr. and Sm. 204] (3) Thus if a testator gives a sum out 
of a debt to one person and the residue to another, tlie legacies are specific ; 
but if he says, “ I give a legacy of a particular sum to A and I desire it to be 
paid out of a deljtjdue to me”, the legacy is demon‘?trative, as the testator merely 
points to a fund out of which it is to be paid \ Duncan v. Duncan, 27 Beav. 390 ; 
see also Campbell Graham, i Russ, and My., 453] (4). 

A demonstrative legacy is further distinguished by the fact that, unlike 
specific legacy, where the subject-matter produces income, it does not carry that 
income or interest from the testator’s death [Mullins v. Smith, i Dr. and Sm. 
204, 2 to]. See sec. 128 (/*.) post. 

§ 2. A typical case of demonstrative legracy.— A testator bequeath- 
ed to his sister “the sum of 10,000/. as her sole and absolute property to be 
paid out of the estate and effects inherited by me from my mother in terms of 
her last will and testament * * * * ” All the property to which the testator 
was entitled under the will of his mother, who had died in 1900, was comprised 
in his parents’ marriage settlement and was reversionary, being expectant upon 
his father’s life interest therein, 'fhus the testator’s mother’s interest was post- 
poned to the life interest of her surviving husband and this reversionary interest 
was bequeathed to the testator, 'fhe testator died in 1903 and his father died 
in 1910. The question being whether the legacy of 10,000/, was demonstrative 
or specific, it was held that it was demonstrative ; that there was nothing in the 
will expressly directing payment to be made only when the reversion fell in ; 
that the mere fact that the fund out of w'hich the legacy was directed to be 
primarily paid was reversionary made no. difference ; and that intere.St on the 
legacy ran from the expiration of a year from the testator’s death \In re Walford : 
Kenyon Walford 2) i Ch. 219, per Cozens- Hardy, M. R., and Farwell, 
L. j., reversing the decision of Joyce J.], 

Under the English law, interest is payable on demonstrative legacies from 
the expiry of one year from the testator’s death [Mullins v. Smi h, supra ; Lord 
Londesborough w, Somerville 19 Beav., 295]. The rule here is also the same 
\Chinnamar Rajdmannar v. Tadikonda Ram Chandra Rao, supra. See post, 
sections 130 (P) and 131 (P) which entitle legatees to interest on general legacies, 
it being remembered that, so far as i iterest is concerned, as pointed out in 
Mullins V. Smith {supra), demonstrative legacies are to be viewed as of the 
nature of general legacies]. 

§ 3. Sahib Mirza v. Umda Khanum*— A testatrix declared : 
“ Rupees 981 of the Queen’s coin, out of my allowance from wasika and notes, 


<l) Wms 1165,1175; Hend. 283. 

(2) Flood 485. 

(3) Ihid. 

(4) 2 W. and T. L. C. 347. 
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&c., shall be paid monthly from Government treasury to my relations, d^>en- 
dants, and servants, as detailed below * * * ’ and the remainder of my 
allowance from wasika and notes, &c., and the whole qf ipy landed pFquerty 
* * shall be dinded among my grand>Mns and |^:'^^iiugbters;’* ^y- 
ment of the levies or gifts of stipends to the savants having been refused by 
the representatives of the testatrix, on the ground that she had no power to 
dispose of the fund out of which the will must be construed to direct their pay- 
ment, it was held, on a consideration of the whole will, that the wonte of, 
the gifts were wide enough to charge them upon the whole of her moveable 
estate ; and also, that if the words of the will were to be taken in more restricted 
sense, the gift of the stipends must be regarded as a demonstrative legacy, and 
in that view they wolud be payable out of the general estate, on failure of the 
particular fund tinted out [Sahib Mirza v. Umda Khanum, I. L. R. 19 C. 
444 ; L. R. 19 I. A. 83 ; See Chinnam Rajamannar v. Todifumda Rama 
Chandra Rao, 29 M. 155; Bhagwan v. Ram (1908), 3 P. W. R. 609]. 

79. [138(S)] . — Where a portion of a fund is specifically 
^ ^ ^ ^ bequeathed and a legacy is directed to be 

wherTieKacr^Tf'^. paid out of the same fund, the portion 

Aesubjc^ Specifically bequeathed shall first be p^id to 
of a specific legacy. demonstratilge' legacy 

shall be paid out of the residue of the fund, and, so |ar as the 
residue shall be deficient, out of the general assets of the 
testator. 


Illustration. 

A bequeaths to B ijOOO rupees, being part of a debt due to him from W. He also 
bequeaths to C i,ooo rupees to be paid out of the debt due to him from W. The debt due 
to A from W is only 1500 rupees; of these 1500 rupees, 1000 rupees belong to B, and 
500 rupees are to be paid to C. C is also to receive 500 rupees out of the general assests 
of the testator. 


Extent of the Section. 




This section is Incorporated in the Hindu Wills Act and is applicable to the Hindus, 
Jamas, &c. t 


In the above illustration, the legacy to B is specific, and that to C, 
demonstrative. By virtue of the provisions of this section the specific legacy 
of Rs. 1,000 is to be paid first, and the demonstrative legacy wnich is also of 
Rs. 1,000, is to be paid out of the residue ; and as this residue, being only 
Rs. 500 is insufficient for the purpose, the balance paid out of the 

general assets. 


As to what position a demonstrative legacy holds the fund teing 

see sec. 109 (P)^/ost, 




The Hindu Wills Act. 

(PART XXI, ACT X, 1865). 

OF ADEMPTION OF LEGACIES. 


80. [1391^)1. —If anything which has been specifically 
Ademption explain- bequeathed does not belong to the testator at 
the time of his death, or has been converted 
into property of a different kind, the legacy is adeemed ; 
that is, it cannot take effect, by reason of the subject-matter 
having been withdrawn from the operation of the will. 


Illustrations, 

(a) A bequeaths to B — 

“ The diamond ring presented to him by C.” 

“ His gold chain,” 

” A certain bale of wool.’* 

” A certain piece of cloth.” 

“ All his household goods which shall be in or about his dweIling-hou.se in M .'itreetj 
in Calcutta, at the time of his dciath.” 

A, ill his lifetime — 

Sells or gives away the ring. 

Converts the chain into a cup. 

Converts the wool into cloth. 

Makes the cloth into a garment. 

Takes another house into which he removes all his goods. 

Each of these legacies is adeemed . 

(b) A bequeaths to B — 

The sum of i,ooo rupees in a certain chest.” 

All the horses in his stable.” 

At the death of A no money is found in the chest, and no horses in the stable. 

The legacies ane adeemed, 

(c) A bequeaths to B certain bales of goods A takes the goods with him on a voyage. 

The ship and goods are lost at sea, and A is drowned. 

The legacy is a deemed. 


NOTES AND COMMENTARIES. 


§ 1. ^ ^ rule of ademption. § 6. 

§ principle, 

§ 3. The meaning of aden^Hon, § 7. 

I 4. How ademption is effected, § 8. 

I 5. Application of the doctrine to will § 9. 
under Power, 


Where specific legacy is not subject 
to ademption. 

Ademption by inconsistent gifts. 
Ademption and Revocation, 
Ademption and Satisfaction, 
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Extent of the section. 

This section is incorporated in the Hindu Wills Act and is applicable to the Hindusi 
jainas, &c. 

§ 1 . The rule of ademption, (a) — The rule of ademption applies to 
specific legacies only. It does not apply to demoftsfrative legacies^ for, although the 
particular fund out of which such legacies are payable be not in existence at 
the testator’s death, the legatees will be entitled to satisfaction out of the 
general estate (i). See § 140 (S), infra. 

8 2* The principle. — The principle is, that “ in order to complete the 
title of a specific legatee to his legacy, the thing bequeathed must, at the 
testator’s death, remain in specie as described in the will ; otherwise the legacy 
is considered as revoked by ademption. For instance, if the legacy be of a 
specified chattel in possession, as of a gold chain, or a bale of wool, or a piece 
of cloth, the legacy is adeemed, not only by the testator’s selling or otherwise 
disposing of the subject in his lifetime, but also if he should change its form 
so as to alter the specification of it ; as he should convert the gold chain into 
a cup, or the wool into cloth, or make the piece of cloth into a garment, the 
legacy shall be adeemed” [Ashbur?ier v. /\facGtnrt\ 2 Bro. C. C. 108] (2). 

Where A. bequeathed to B. the interest arising from money invested in 
certain Water Works company, and between the dates of the will and the death 
of the testator the undertaking of the company was acquired by the Metropolitan 
Water Board, under the Metropolis Water Act of 1902, which provided certain 
special stock with special advantages as compensation for the ordinary stock 
held in the company, it was held that the new stocks proving to be much more 
advantageous than the old ones, were altogether of a different character, so that 
the lagatee cannot say that there had been only a change in form and not in 
substance and that he is entitled to follow the original stock. In fact, the legacy 
was adeemed [/n re Slater ; Slater v. Slater (1907) 1 Ch. 665 (C. A.)] 

§ 8. Meaning of ademption. — Thus ademption may be defined to be 
the failure of a specific bequest or devise, through its subject not being in 
existence in spicie^ at the time of the testator’s death, as part of his estate [see 
Barker v. Rayner^ 3 Madd. 208] (3). “ The law uses the word ademption.^ 

because the bequest or devise contained in the will is thereby adeemed, that 
is, taken out of the will” (4). 


(a) Ademption is used in two senses : (t) to signify the loss of a devise or specific legacy 
by the property being destroyed, losing its identity, or being sold by the testator before his 
death, so that he has no such specific thing at his death to be delivered to the donee ; («) 
it is used as a synonym of satisfaction, to signify that the testator has been his own executor 
and himself conveyed the land or paid the legacy to the donee. See def. of ademption In 
Kenaday v. Sinnott [(1900) 179 U. S. 606]. 

The doctrine of ademption results from the very nature of specific legacy. By its 
very nature as the gift of a specific, identified thing, operating as the mere gratuitous transfer 
of the thing without any executory obligation resting on the testator or his personal 
representatives, it follows that unless the very thing bequeathed is in existence at the death 
of the testator, and then forms a part of his estate^ the legacy is wholly inoperative (5). 


(1) Wms. 1326*27. 

(2) 2 Wr and T. L. C. 236 ; Wms. 1326 ; 2 Camp. Rnl. Cas. 18. 

(3) Edwards L of Pro. 405 ; 15 Mew’s Dig, 1577. 

(4) 2 W.&:T,L.C.372* 

(5) 3 Pomeroy ; f 1131, p. 2210. 




SECTION 139 (s).] 


THE HINDU WILLS ACt. 


499 


S 4. How ademption is eflFected.— In order, to effect ademption it is 
necessary that the conversion referred to above must be complete in the life- 
time of the testator. Thus a direction to sell but not carried out till after 
the testator’s death, will not amount to an ademption [Harrison v. Asher^ 
2 DeG. and Sm. 436]. It is not, however, necessary that the conversion 
should be effected by the testator personally. It is sufficient if the property 
is converted by some duly authorized agent of the testator [Jones v, Green^ L. 

R. 5 Eq. 555 ; Freer v. Freer^ L. R. 22 Ch. 1 ). 622] (i). But there will be an 
ademption if the specific thing is converted without authority [Basan v. 
Brandon^ 8 Sim. 171 ; Jenkins \\ Jones, L. R. 2 Eq. 323]; or under the authority 
of the law [Fartridge v. Partridge, Gas. temp. "Jalbot 226J (2). See § 150(8) post, 

'Phere is mp.^ademption where the purpose of the gift only fails. Thus 
where a testator gave to his brother certain collieries and for the better en- 
abling him to carry on them, beriueathed to him 10,000/., and then, shortly 
before his death sold all his [iroperty in the collieries to his said brother, it w’as 
held, there was no ademption of the legacy of 10,000/. [Parsons v. Coke, 27 L. 
J., Ch. 828] (3). 

An alteration of a thing which leaves the thing substantially the same, will 
not effect an ademption V. 9 Hare. 666, 6723(4). See sec. 150 

(S), infra. 

So the disposition of the subject must be absolute before the legacy is 
adeemed. Where, therefore, a testator pawns an article specifically bequeathed, 
a right of redemption is left in him which passes to the legatee at his death, and 
there is no ademption [Ashburncr v. MacGitire, 2 Bro. C. C. to8, 113] (5)]. 
See sec. 154 (S), illustration [a). 

But ademption may be effected b>' the destruction of the property by yts 
Major, or by accident, as where a ship is lost and the testator with the thing 
bequeathed, is drowned [Durrunt v. Friend, 5 J )e G. and Sm. 343] (6). See 
illustration (r) supra). 

§ 5. Application of the doctrine to will under power of 
appointment. — The doctrine of aden;ption ajiplies to gifts under power of 
appointment, whether general or special, and an appt>intment fails in case of the 
non-existance at the death of the testator of either the object or subject of such 
appointment [Re Doivsett (1901) i Ch. 398 : Rc Moses (1902) 1 Ch. 100; 

S. C. (1903) A. C. 13]. It follows, that an appointment under a testamentary 
power may be adeemed by subse<pient dealings with the settled property. Thus 
if a testator in the exercise of a power appoints Blackacrc to A., and Blackacre 
is subsequently sold and the proceeds invested in the purchase of Whiteacre, the 
appointment is adeemed and A. takes nothing [GWe? v. Gale, 21 Beav. 349; 
Re Dowsett, suprd\, (7). 

§ 6. Where specific legacy is not subject to ademption.— it 

\vould appear that, because a specific legacy must be liable to ademption, there 

U) Theob. 113, 3rd Edn. ; 15 Mew*s Dig. 1577. 

(2) Wms. 1331 ; 15 Mew’s Dig. 1583, 1584. 

(3) 15 Mew’s Dig. 1580. 

(4) Theob. 141, 5th Edn. 

(5) Wnms. 1332. 

(6) Wms. 1326, F.n.; Theob. 139, 5th Edn. 

(7) Jarm. 639, 6th Edn. ; Farwell. 217. 
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could not be a specific leg^icy of a thing which the testator had not in his 
possession at the date of the will. But that does not seem to be the case ; for, 
it is now settled that a testator may make a specific bequest of a thing which is 
not in his possession at the date of the will, but of which he only contemplates 
the acquisition [Fountaine v. Tyiet\ 9 Price 94 ; Stephenson v. Dawson^ 3 Beav. 

342] (1). Thus it has been held that, the fact of its 

Liability to ademp- liability to ademption, is not the ordinary criterion of 

criterion of^Vecific specific legacy, as it was once supposed to be In 

legacy. England the Courts have gone further and held that a 

legacy may be specific, notwithstanding the testator ex- 
pressly provides that it shall not be deemed specific so as to be capable of 
ademption.'” [Jaa/ues v. Chambers^ 2 Co\L 435] (2). 


§ 7. Ademption by inconsistent gifts.— where a gift to one legatee 
in the earlier part of a will is inconsistent with a subsequent gift to another 
legatee in the same will, or in a codicil, this inconsistency operates as an 
ademption or revocation of the earlier gift {Kermode v. MacDonald, L. R. 1 

457 ] ( 3 )- 

§ 8. Ademption and revocation.— Ademption is a mode of implied 
revocation (4). The distinction between ademption and revocation chiefly 
consists in the fact that, “ although a will can be neither wholly nor partly 
revoked or abandoned by words, parol evidence is admissible to establish 
either a total or a partial ademption of a legacy” (5). To revoke is to destroy 
the operative power of the instrument by some act done with the intention of 
destroying ; whereas to adeem is not to destroy such power, but to withdraw 
the subject of gift from the operation of it, thereby rendering the power 
inoperative with respect to any particular gift. In ademption a^min, it is immfiterial 
whether or not the testator intended to adeem the gift [See Ashburner v. 
MacGuire 2 Bro. C. C. no] (6). Thus the question is, not one of construction 
of the will, as it is in revocation, “ but of construction of an act in no respect 
testamentary” (7). 


§ 9. Ademption and satisfaction. — See infra, § 2, Sec. 166 (S). 

81 . [140 (S)], -A domonstrative legacy is not adeemed 

Non-ademption of by reason that the property on which it is 
demonstrative i 

legacy. charged by tiie Will does not exist at the 

time of the death of the testator, or has been converted into 
property of a different kind ; but it shall in such case be 
paid out of the general as sets of the testator. 


Extent of the section. 

This section is applicable to the Hindus, &c. 

(1) Wms. 1172; Theob. 127, 5th Edn. 

(2) Wms. 1164, H72. 

(3) Wms. 1326 ; 2 W. andT. L C. 274 ; Theob. 660, Sth Edft. 

(4) Wms, 207. 

(5) Tayh Ed. jf 1048. 

(6) . 2 W. and T. L. C. 246 ; Edward L of Pro. 405. 

(7) Bigelow, 309. 
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It has already appeared that demonstrative legacies rare not liable to ademp- 
tion (i) [see sec. 139 (S), suprd\, — A demonstrative legacy, although when 
the particular fund out of which it is payable fail is liable to abatement, it is 
not liable to ademption and will not fail, that fund failing, but the legatee will 
be paid out of the general assets (see Sahib Mirza v. Umda Khanum^ L L. R. 
19 C., 444 ; L. R. 19 I. A. 83). — See illus. sec. 144 


82 . [141 (S)J.— Where the thing specifically bequeath- 
Ademption of sped* the right to receive something of 

tore«ive ^alue from a third party, and the testator 

from a third party, himself receives it, the bequest is adeemed. 


Illustrations, 

{a) A bequeaths to B — 

*■ The debt which C owes him.” 

2,000 rupees which he has in the hands of D.” 

*• The money due to him on the bond of E.’* 

” His mortgage on the Rampur Factory.” 

All these debts are extinguished in A’s life time, some with and some without his 
consent. 

A/I the legacies arc adeemed. See Badrick v SievenSi 3 Bro, C, C. 43 1 (2). 

A bequeaths to B. — 

* His interest in certain policies of life assurance.” 

A in his lifetime receives the amount of the policies. 

The legacy is adeemed (3), 


NOTES AND COMMENTARIES. 


Extent of the section. 

This section is applicable to the Wilis of Hindus, Jainas, &c. 

‘‘Testator himself receives it.”- -There is no distinction between a 
case “ where the testator himself calls in a debt which he has bequeathed, and a 
case where the debtor unprovoked and without solicitation, thinks fit to pay 
it ; that is, between a compulsory and a voluntary payment of the debt to the 
testator (see Ashbttrner v. MacGuire, 2 Bro. C. C. 110; Badrick Stevens, 
3 Bro. C. C. 431). Thus, generally speaking, if a debt specifically bequeathed 
be received by the testator, the legacy is adeemed (see Bider v. Wager, 2 P. 
Wms. 329, 330) (4). 

(1) Wms. 1326-27. 

(2) Wms. 1327, 1329. 

(3) Wms. 1327, 1329. 

(4) Wms. 1327, 1329, 
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It is now established that in such cases, “ the only rule to be adhered to is 
to see whether the subject of the specific bequest remained in specie a.t the time 
of the testator’s death ; for if it did not, then there must be an end of the be- 
(]uest ; and the idea of discussing what were the particular motive and inten- 
tion of the testator in each case in destroying the subject of the bequest, would 
be productive of endless uncertainty and confusion ” [Lord Thurlow in Hum- 
phries V. Humphries^ 2 Cox. 185] (1). 


83 . [142 (S)].- -The receipt by the testator of a part of 


an entire thing specifically bequeathed shall 

thing specifically be op^ratc as an ademption of the legacy to 

queathed, lh(' extent of the sum so received. 


Ademption pro tanto 
by testator’s receipt 
01 part of entire 


Illustration. 

A betfueaths to B ‘Mht‘ debt due to him by C.” The debt amounts to 10,000 rupees. 
C pays to A 5,000 rupees, the one-half of the debt. The legacy is revoked by ademption, 
so far as regard,s the 5,000 rupee.s receivc*d by A. 


NOTES AND COMMENTARIES. 


Extent of the section. 

This section is applicable to the Wills of Hindus, jainas, 

'The last preceding section i)rovides that if a debt (/. e., a right to receive 
something of value from a third party) specifically beciueathed be received by 
the testator, the legacy is adeemed. This is so, because the subject of the 
specific betjuest is wholly extinguished and nothing remains to which the 
words of the will can apply. 'Phis section, which follows almost as a corollary 
from the above, lays down in sub.stance, that even a part of a thing, whether 
of a debt or any other proj^erty, specifically bequeathed, may be adeemed. So 
a partial rece ipt by the testator (»f any debt whether paid voluntarily or other- 
wise, will operate as an ademption pro tanto. The only material difference 
between these two sections is, that one treats of the right to receive something 
from a third party, and the other of the thing itself, and not the mere right 
to receive it {slv Aslitfurncr AfacGuire, 2 Bro. C. C. 110; Fryers. Morris^ 
9 Ves. 36P ; Aston v. Wood, 43 L. J. Ch. 715) (2). 

The illustration is in accordance >vith Fryer v. Morris {^suprd), w^here the 
specific legacy was of money due on a note for 400/., and the testatrix received 
385/. iSs, of the debt, and it w^as held that such receipt operated as an ademp- 
tion on the ground that the thing given and described no longer existed (3). 


(1) Wins. 1329. 

(2) Wms. 132742328; Theob.; 141, sth Edn. 

(3) Wms. 1328. 
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W. [143 (S)].-- -If a portion of an entire fund or stock be 

Ademption tanto Specifically bequeathed, the receipt by the 

by testator’s receipt testator of H portion of the fund or stock 
of portion of an en- 
tire fund of which a shall Operate as an ademption only to the 
a portion has been 

specifically bequea- extent of the amount so received ; and the 
thed 

residue of the fund or stock shall be appli- 
cable to the discharge of the specific legacy. 


Illustration. 

A bequeaths to B one-half of the sum of 10,000 rupees, due to him from W. A in his 
lifetime receives 6,000 rupees, part of the 10,000 rupees, The 4,000 rupees which are du€» 
fiom W to A at the time of his death belong^ to B under the specific bequest. 


NOTES AND COMMENTARIES. 


Extent of the section. 

This section is incorporated in the Hindu Wills Act and is applicable to the Hindus, 
Jainas, Sikhs, &c. 

Where a testator devised all the shares he held in a r'ertain company to 
trustees upon trust to transfer the .same to his infant son on his attaining 
majority (21 years), and the executors tran.sferred some of the shares to a 
creditor in payment of his debt ; it was held, that the legat(;e was entitled to 
compensation out of the residuary estate for the shares so transferred, but the 
value of those shares was to be determined as on the date when he could have 
claimed the transfer of the shares, when lie attained the age of 21. It 

makes no difference in principle whealher ihej gift is to the son directly or 
through the intervention of trustees [AV Broad%vood ; Lyall v. Broadiemd, 
(1911) I Ch. 277]. 


85. [144 (S)]. Where a portion of a fund is specifically 


Order of payment 
where a portion of a 
fund is specifically 
bequeathed to one 
legatee, and a legacy 
charged on the same 
fund to another, and 
the testator having 
received a portion of 
that fund, the re- 
mainder is insuffi- 
cient to pay both le- 
gacies. 


bequeathed to one legatee, and a legacy 
charged on the same fund is bequeathed to 
another legatee ; if the testator receives a 
portion of that fund, and the remainder of 
the fund is insufficient to pay both the 
specific and the demonstrative legacy, the 
specific legacy shall be paid first, and the 
residue (if any) of the fund shall be applied 
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SO far as it will ektend in payment of the demonstrative 
legacy, and the rest of the demonstrative legacy shall be 
paid out of the general assets of the testator. 


Illustration, 

A bequeaths to B i.ooo rupees, part of the debt of 2,000 rupees due to him from W. 
He also bequeaths to C 1,000 rupees to be paid out of the debt due to him from W. A 
afterwards receives 500 rupees, part of that debt, and dies leaving only 1,500 rupees due to 
him from W. Of the.se 1,500 rupees, 1,000 rupees belong to B, and 500 rupees are to be 
paid to C. C is also to receive 500 rupees out of the general assets of the testator. 


NOTES AND COMMENTARIES. 

Extent of the section. 

This section is incorporated in the Hindu Wills Act and is applicable to the Hindus, 
Jainas, &c. 

Illustration. — Here r,ooo rupees are specifically bequeathed to B, and 
a legacy of 1,000 rupees is charged on the debt due from W, which is therefore 
a demonstrative legacy. After the receipt of 500 rupees by the testator from 
the debtor, out of the balance, Rs. 1,500, the specific legacy to B is to be paid 
first ; and then the demonstrative legacy is to be paid out of what remains of 
the particular fund charged upon, i.e, 500 rupees. But that being insufficient, 
the remainder will be paid out of the general assets. 

If instead of 500 rupees the testator receive 1,000 rupees, leaving nothing 
for the satisfaction of the demonstrative legacy out of the particular fund, it 
will partake of the nature of a general legacy and will have to be paid entirely 
out of the general assets, subject to the abatement as the circumstances of 
the case may require. 'Phis explains why demonstrative legacy is not liable 
to ademption. 

'Phis section may Pie compared with section 138(8), ante. 


Ademption where 
stock, specifically 
hequeathed, does not 
exist at testator's 
death* 


86 . [145 (S)]. — Where stock which has 
been specifically bequeathed does not exist 
at the testator’s death, the legacy is adeem- 
ed. 


Illustration, 


A bequeaths to B — 

**Hi8 Capital stock of 1,000/. in East India Stock.” 

^*His promissory notes of the Government of India for 10,000 rupees in their 4 per cent, 
loin.” 

; V’A sells the stork and the notes., 

; ' adeemed. 
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NOTES AND COMIHENTARIES. 

§ 1 . Tht section. § 2 . lUus^ative case. 


Exteat of the section. 

This section is applicable to the Wills of Hindus, Jaina's, &c, 

§ !• Th6 S6Ction« — This section prescribes the general rule which governs 
cases of ademption. See ante, sec. 139(8). See also sections 150(8), 152(8), 
post 

§ 2. Illustpatiye case.— Thus where A. bequeathed to B. the interest 
arising from money invested in certain Water Works Company, and between the 
dates of the will and the death of the testator the undertaking of the company 
was acquired by the Metropolitan Water Board, under the Metropolis Water 
Act of 1902, which provided certain special stock with special advantages as 
compensation for the ordinary stock held in the company ; it was held, that the 
legacy was adeemed, the original stock having ceased to exist at the testator’s 
death [/« re Slater : Slater v. Slater (1907) i Ch. 665 (C. A.)]. 


87. [146 (S)] . — Where stock which has been specifically 
KAeac^c^protanto bequeathed, does only in part exist at the 
whm s^, speei- testator’s death, the legacy is adeemed so 

fically bequeathed, 11 r 

exists in part only at far as regards that part of the stock which 

testator’s death. , . 

has ceased to exist. 


Extent of the section. 

This section is applicable to the Wills of Hindu, &c. 


Illustration. 

A bequeaths to B — 

** His 10,000 rupees in the 5 i per cent, loan of the Government of India.*' 
A sells one«half of his 10,000 rupees in the loan in question. 

One^half of the legacy is adeemed . 


The meaning of the section is, — ^when a thing is specifically bequeathed, 
and it does not wholly, or does only in part exist at the time of the testator’s 
death, the legacy is either totally or partially adeemed, as the case may be 
\Ashburner y. MacGuire^ 2 Bro. C. C. no; Humphreys v, Humphreys 2 Cox, 
i 85 <i)]. 


(1) Wms. 1330 ; Th«ob. 115, 3rd. Bdn.; Hend. 284. 

•4 


$96 


THE HINDU WIIXS ACT. 


[sEcno?! 1^8 (s); 

88i [147 (S)].— A specific bequest of goods under a 

Non-ademption of description connecting them with a certain 
specific bequert of place, is not adeemed by reason that they 

goods described as ^ , r i f 

connected with a cer- have been removed from such place irom 

V tain place by reason i r j uu 

of removal* any temporary cause, or by iraua, or wiin- 

out the knowledge or sanction of the testator. 

Illustraiiofis, 

A bequeaths to B '' all his household ^oods which shall be in or about his dwelling 
house in Calcutta at the time of his death " The goods are removed from the house to- 
save them from fire. A dies before they are brought back. 

A bequeaths to B ''all his household goods which shall be in or about his dwelling- 
house in Calcutta at the time of his death.” During A’s absence upon a journey, the 
whole of the goods are removed from the house. A dies without having sanctioned their 
removal. 

Neither of these le fancies is adeemed. See next section. 


89 . [148 (S)]. — The removal of the thing bequeathed 
When removal of from the place in which it is stated in the 
d!w”*^not**eoMJtute will to be situated, does not constitute an 
ademption, ademption, where the place is only referred 

to in order to complete the description of what the testator 
meant to bequeath. 


Illustvations, 

A bequeaths to B all the bills, bonds, and other securities for money belonging to him 
then lying in his lodgings in Calcutta. At the time of his death, these effects had been 
removed from his lodgings in Calcutta. 

A bequeaths to B all his furniture then in his house in Calcutta. The testator has a 
house at Calcutta and another at Chinsurah, in which he lives alternately, being possessed of 
one set of furniture only, which he removes with him.self to each house. At the time of his 
death, the furmiiin- is in the house at Cbinsir. ah, 

A bequeaths to B all his goods on board a certain .ship then lying in the river Hughli. 
The goods are removed by A*s directions to a warehouse in which they remain at the time 
of A’s death. 

No one of these legacies is revoked by ademption. 


NOTES AND COMMENTARIES. 

[Sections 147 (S) ft 148 (S)] 

§ 1 . Ademption fy retnaifaL § 8 , Ademption hy removal^ a question 

§ 2. Where removal is immaterial, of construction. 
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Extent of the sections' 

These sections are applicable to the Wills of Hindus, Jainas, &c. 

§ 1 . Ademption by removal. — Ademption is sometimes etfected by 
the mere removal of goods. Thus where the bequest was of all the testator^ 
household goods, plate, linen, &c., which should be in or about his dwelling 
house at B at the time of his death, and he afterwards took another house, into 
which he removed the greater part of the furniture from the house at B ; this 
removal was held an ademption \Htseltine v. I/eseltinCy 3 Madd. 276; see 
Spencer V, Spencer^ 21 Beav. 548] (i). The removal may be by agent with the 
approbation of the testator [Shaftsbury v. Shaftsbury^ 2 Vcrn. 747] (2). But no 
such ademptiorr'will take place where the goods are removed for their preser- 
vation, as to save them from fire [Chapman v. Hart^ 1 Ves. Sen. 273] (3) ; or 
where they are removed by fraud, or without the testator^s knowledge or authority 
[Shaftsbury v. Shaftsbury^ 2 Vern. 747] (4); or where by the nature of the place 
described, it is clear that their locality was not referred to, as essential to the 
bequest, as in the case of a specific legacy of goods in a ship [Chapman v. Ilart^ 
supra] ; or where the testator has two houses, in which he lives alternately, and 
being possessed of one set of furniture only, which he removes with himself to 
each house, bequeaths, while residing in one of them, all his furniture in that 
house [Lafid v. Devaynes, 4 Bro. C. C. 537] (5). 

§ 2. Where removal is immaterial.— But where the betjuest is of 
goods under a description not connecting them with any particular place, the 
removal of the articles bequeathed to a different place is immaterial. Thus in 
V. (2 Coll. 719), where a testator bequeathed to his wife “All 

my interest in my house at Lavender Hill, the furniture, books, pictures, wines,” 
&c., and after the date of the will, be removed from I.a vender Hill to Spencer 
Lodge, taking with him the said furniture, &c., and then purchased more of 
these articles, and died at the latter place, it was held that his wife was entitled 
to the furniture, books, &c., which he had at the time of his death. Sir J. L. 
Knight Bruce, V -C., said : “The language must, I conceive, be taken to have 
been used generally, not with regard to any [)articular place, nor with regard 
only to such furniture, books, pictures, wines, &c., as he had when he made 
his will” (6). 

§ 8. Ademption by removal, a question of construction.— Thus 

it is a question of construction whether the locality referred to is a substantive 
part of the bequest or is merely descriptive of the things bequeathed. 'J'he 
nature of the place is sometimes a criterion. In illustration (c) sec. 148 (S), 
for instance, the reference to the locality is purely descriptive ; because the 
goods could not be intended to remain indefinitely on board the ship, and 
therefore their removal to a warehouse where they are to remain till his death, 
would not operate as ademption [see Cunningham v. I^oss, 2 Cas. temp. Lee. 
272 ; Norris v. Norris^ supra] (7). 


H) 

(2) 

(3) 

(4) 

(5) 

( 6 ) 
(7) 


Wms. 1333; Theob- 143, Sth Edn. 

2 W. and T. L. C. 265. . 

Wms. 1333 ; Theob. 143, Sth Edn. 

Ibid. 

Wms. 1333 ; see Theob. 116, 3rd Edn. 

2 W. and T. L. C. 266. 267 ; Theob. 115, 3rd Edn. ; Wms. 1334. 
Hand. 287, Wms. 1333, 1334; Theob. ; I43» Sth Edn. 
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90. [149^(S)].^ Where the thing bequeathed is not the 
right to receive something of value from a 
third person, but the money or other com- 
modity which shall be received from the 
third person by the testator himself or by 
his representatives, the receipt of such sum 
of money or'other commodity by the testator shall not cons- 
titute an ademption ; but if he mixes it up with the general 
mass of his property, the legacy is adeemed. 


When the thing 
beqtte4.tlied is a valo* 
able to be received 
|v7 the testator from 
a third person ; and 
the testator himself 
or his representative 
receives it. 


Illustration, 

A bequeaths to B whatever sum may be received from his claim on C. A receives 
the whole of his claim on C. and sets it apart from the general mass of his property. 

The legacy is not adeemed. 

See sec. 141 (S) ante. 


NOTES AND COMMENTARIES. 

Extent of the section. 

This section is incorporated in the Hindu Wills Act. 

There is a distinction between the gift of a debt ^ua debt and the gift of 
the sum of money produced when the debt shall have been recovered and 
ceased to exist as a debt ; as for example, where there is a gift of “ whatever 
sum may be received from my claim on A. B.” In such a case it may be 
inferred that the testator contemplated the recovery of the debt in his own 
lifetime, and that the subject of the gift is not the debt itself, but the amount 
recovered in respect of it ; and the receipt of such amount by the testator 
will be no ademption : at all events, if he sets it apart and does not mix it 
with the general mass of his property” [ Clark v. Browne^ 2 Sm. and G. 

524] ( 0 - 

These are more properly cases of construction. [See Harrison v. Jackson, 
7 C. D. 339 (2), where Clark v. Browne {supra) was disapproved]. 


91. [150 (S)J — Where a thing specifically bequeathed un- 
dergoes a change between the date of the 
W ill and the testator’s death, and the change 
takes place by operation of law, or in the 
course of execution of the provisions of any 

(17 Wii^ »329f;' <2) Wms. 1330 j Theob. 114 , 3 rd Edn. 


Cbange by operation 
of law of stfbject of 
.metfie beqoeat bet- 
Wjteii date WUl and 
^leetator^i dea&. 
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legal instrument under which the thing be’qu^thed was held, 
the legacy is not adeemed by reason of such change. 


Illustrations. 

A bequeaths to B all the money which he has in the 5i per cent loan of the Govern- 
ment of India.” The securities for the 5I per cent, loan are converted during A's lifetime 
into 5 per cent, stock. 

A bequeaths to B the sum of 2000/, invested in consols in the names of trustees for A. 
The sum of 2000/, is transferred by the trustees into A’s own name. 

A bequeaths to'B’ihe sum of 10,000 rupees in promissory notes of the Government 
of India which he has power, under his marriage settlement, to dispose of by Will. After- 
wards, in A’s lifetime, the fund is converted into consols by virtue of an authority contained 
in the settlement. 

No one of these legacies has been adeemed. 

Note. — In these cases the conversion or transfer of the stock does not 
afford evidence of such alteration of the testator’s intention as generally consti- 
tute the reason for ademption [see Partridge v. Partridge Cas. temp. Talbot, 
' 227] ( 0 - All cases of ademption arise from a supposed alteration of the 
testator’s intention. 


NOTES AND COMMENTARIES. 


Exteat of the section. 

This section is extended to the Hindus Jainas, &c., and to the Parsees. 

No ademption will take place when the stock .specifically bequeathed is 
exchanged by act of law ; as when a fund is converted into one of a different 
description by Act of Parliament. For such a change leaves the thing to all 
intents and purposes, the same as it was before [Partridge v. Partridge^ supra ; 
Oakes V. Oakes, 9 Ha. 666] (2). Similarly, where the stock has been trans- 
ferred to another fund by a trustee without the knowledge or authority of the 
testator, there will be no ademption [Shaftsbury v. Shaftsbury, 2 Vern. 747] 
(3) ; nor where the stock is merely transferred with the testator’s consent, from 
the name of his trustee to his own [Dingwell v. Askew, i Cox, 427] (4), or 
from the names of old to those of new trustees, or from the specified fund to a 
fresh security, under a power so to do ; nor will the legacy be adeemed when 
the testator lends the stock specifically bequeathed on condition of its being 
replaced (s). 

But where a testator bequeathed his ten 4/. fully paid ordinary shares in a 
company to N., and between the date of the will and of the death of the testator 
there was a dissolution of the company and a new company formed under the 
same name, and in accordance with the scheme of such new company the 

(1) Stokes. 119. 

(2) Wms. 1331 ; Theob. 114, 3rd Edn. 

(3) Wms. 1331. 

(4) Wm. 1331 ; Theob. 114. 3rd Edn. 

(5) 1 Rop. Leg. 292, 3rd Edn. (Wms. 1331}. 
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testator became entitled* to two 5/. fuUy-p$.id t)reference shares and two J/. fully 
paid ordinary shares for every 4/. ordinary shares he held in the old company, it 
was held, there had been no ademption, and N. was entitled to the substituted 
shares in the new company. Here the new company is substantially the old 
company, and the testator’s interest in the latter “ remains and is represented by 
the shares in the new company, and is practically the same, and is changed in 
name and form only” [In re Leemin^\ Turner v. Zeemtng (igi 2) i Ch. 828]. 

Where at the date of his will the testator possessed I^mbeth Water-Works 
Stock which subsequently to his will, was exchanged under the provisions of an 
Act passed before the date of his will for Metropolitan Water- Board Stock, it 
was held, that a specific legacy of the Lambeth Water- Works Stock was adeemed 
[j/^e Slater \ Slater v. Slater (igo'j) i Ch. 665)]. See w/ra, sec. 145 (S). 


92 . [151 (S)]. — Where a thing specifically bequeathed 
undergoes a change between the date of the 

Change of subject ^ ^ 1 i i 

without testator’s Will and the testators death, and the 

knowledge. change takes place without the knowledge 

or sanction of the testator, the legacy is not adeemed. 

Illustration. 

A bequeaths to B “ all his 3 per cent, consols.” The consols are, without A’s knowledge 
sold by his agent, and the proceeds converted into East India Stock. Thi.s legacy is not 
adeemed. 

See sec. 139, ante, § 3. 


NOTES AND COMMENTARIES* 

Extent of the section. 

This section is incorporated in the Hindu Wills Act and is applicable to Hindus, &c. 

If Stock standing in the name of a trustee and specifically bequeathed 
were sold or transferred to another fund without the testator’s knowledge or 
authority, the legacy is not adeemed, for the act of the trustee will not be allowed 
to prejudice the cestui que trust or the persons claiming under him. The legatee 
would be entitled to follow the subject into other funds or to full recompense 
out of the trustee’s own property, as the nature of the case may require (i). So, 
where the subject of a specific legacy is sold during the testator’s lunacy, by his 
son(//( re Jones, 12 Jur. N. S. 368) (2), or is wrongfully converted or removed 
without the knowledge or sanction of the testator by a third person \Damvile v. 
Taylor, 32 Beav. 604 ; Shaftsbury v. Shaftsbury, 2 Vern. 747 ; see also BasoH 
V. Brandon, 8 Sim. 171] (3). In Bason v. Brandon (supra). Sir L. Shadwell, 
V.-C., expressed his opinion to the effect that “ a mere unexecuted intention to 
change the state of a fund, which the testator might have revoked, and which, 
in fact, was never carried into execution, cannot in any sense, be considered 
as an ademption” (4). 

(1) I Rop. Leg. 290, 3rd Edn. ; Stokes, tip. 

(2) Wms. 1331, and F. n. ; Theob. 113, 3rd Edn. 

(3) /M. (4) Wms. 133a. 
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93. [152 (S)]. — Where stock which has been specifically 

Stock s ecificaii ^^Queathed is lent to a third party on con- 
beqaeathel, lent to a dition that it! shall be replaced, and it is 

tliii^d party on con- 
dition that it shall re-placed accordingly, the legacy is not 

be replaced. 1 

adeemed. 


“Here the testator continues owner of the stock, notwithstanding the 
loan of it ; and although it be not literally existing in his possession at his 
decease, yet he is substantially and beneficially possessed of it at that period” (i) 

See the concluding lines of the notes to section 150 (S), ante. 


94. [153 (S)]. — Where stock specifically bequeathed is sold 
and, an equal quantity of the same stock 
is afterwards purchased and belongs to the 
testator at his death, the legacy is not 
adeemed. 


NOTES AND COMMENTARIES. 


Exteat of the section. 

This section is extended to the Hindus, Jainas, &c. 

§ 1. The section. — It seems this section is in accordance with the 
dictum of Lord Talbot in Partridge v. Partridge (Cas temp. Talbot, 226) to 
the effect that, “ All cases of ademption of legacies arise from a supposed altera- 
tion of the intention of the testator ; and if the selling out of the stock is an 
evidence to presume an alteration of such intention, surely his buying in again 
is as strong an evidence of his intention that the legatee should have it 
again” (2). 

§ 2. Revival of adeemed legacy. —A mere republication of the will 
or its confirmation by a codicil, does not revive a legacy which has been adeemed 
[Drinkwater v. Falconer^ 2 Ves. Sep. 626]. “ So, though a codicil, republishing 

a will, makes the will speak as from the date of the codicil for the purpose of 
passing after-purchased lands, yet it does not for the purpose of reviving a 
legacy revoked, adeemed or satisfied V. Allen, 2 Russ, and M. 270: 

Montague v. Montague^ 15 Beav. 565 ; Hopwood v, Hopwood, 7 H. of L. 728]. 
But if, between the ademption and the republication, the testator has acquired 
property, which will answer the description of the adeemed legacy, the legatee 
will, it should seem, be entitled to the new subject ; because, by the republish- 
ing the will is made to speak from the date of the republication” [Alford v. 
Earle^ 2 Vem, 209. But see Abnqt v. Miller^ 2 Atk. 599] (3). 

(1) I Rop. Leg. 292 (Wms. 1331 ; Stokes. 119). 

(2) 2 W. and T. L. C. 270. 

(3) Wms. 1337, 1338. 


Stock specifically 
bequeathed, sold but 
replaced and belong- 
ing to the testator at 
his death. 
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PART xxn, (ACT X, 1865). 

-:o:- 

OF THE PAYMENT OF LIABILITIES IN RESPECT OF THE 
SUBJECT OF A BEQUEST. 

95. [154 (S)1. — Where property specifically bequeathed 
. is subject at the death of the testator to any 

Non-lUbility , t ^ u 

executor to exonerate pledge, lien, or incumbrance, created by 

specific legatees. testator himself or by any person under 

whom he claims, then, unless a contrary intention appears 
by the will, the legatee, if he accepts the bequest, shall ac- 
cept it subject to such pledge or incumbrance, and shall (as 
between himself and the testator’s estate) be liable to make 
good the amount of such pledge or incumbrance. A contrary 
intention shall not be inferred from any direction which the 
will may contain for the payment of the testator’s debts 
generally. 

Explanation. — A periodical payment in the nature of land^revenue 
or in the nature of rent is not such an incumbrance as is contemplated 
by this section. 


Illustrations, 

(a) A beque?iths to B the diamond ring given him by C. At A*s death the ring is 
held in pawn by D, to whom it has been pledged by A. It is the duty of A’s executors, if the 
estate of the testator’s assets will allow them, to allow B to redeem the ring. 

(b) A bequeaths to B a zemindary, which at A’s death is subject to a mortgage 
for 10,000 rupees; and the whole of the principal sum, together with interest to the 
amount of 1,000 rupees, is due at A’s death. B, if he accepts the bequest, accepts it subject 
to this charge, and is liable, as between himself and A’s estate, to pay the sum of 1 1,000 
rupees thus due. 


NOTES AND COMMENTARIES. 

§ !• The section, § 3. “ Unless a contrary intention^ 

§ 2i Gef^sis of the section, 

§ 4. Devise by mortgagee. 
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Extent of the section. * 

This section is embodied in the Hindu Wills Act and applies to the Hindus, Jainas, Ac. 


§ 1 • The section* — This section is modelled on the principle laid down 
in the Real Estate Charges Act, 1854 [Stat. 17 and 18 Viet c. 113], commonly 
known as Locke King’s Act 

§ 2* Genesis of the section. — In England, it being an established 
rule that the general personal estate of a deceased person is the primary and 
natural fund which must be resorted to in the first instance for the payment 
of all his debtSy^ formerly, even debts secured by mortgage, were primarily 
payable out of the same, in the same manner as debts not so secured ; so that, 
the person to whom the equity of redemption of a deceased mortgagor passed, 
was entitled to have the mortgage debt satisfied out of the deceased’s general 
personal estate, and thus to free the mortgaged property from that debt, unless 
the deceased, by will or deed expressed a contrary intention [see Duke of 
Ancaster v. Meyer ^ i Bro. C. C. 454] (i). But this rule was altered by the said 
Statute of 1854 (Locke King’s Act), which provided, in effect, that the heir or 
^devisee upon whom a mortgaged estate devolved or descended, should not be 
entitled to have the mortgage debt discharged or satisfied out of the deceased’s 
personal estate, or any other of his real estate, but that the lands or heredita- 
ments so mortgaged or charged, should be primarily liable for the payment of 
such debt, unless the deceased shall “ by his will or deed or other document, 
have signified any contrary or other intention” (2). 

As, however, this Statute extends only to “ any estate or interest in lands or 
other hereditaments,” that is, to real property, the old rule, that the personal 
estate is to be deemed the natural and primary fund for the payment of all 
debts, still prevails as regards properties which are personal (3). The result is, 
that in England, if a specific legacy is pledged or otherwise encumbered by 
the testator, the legatee is entitled to have his specific legacy redeemed or 
exonerated by the executor, out of the general personal estate, and if the 
executor fail to perform that duty, the specific legatee is entitled to compen- 
sation, to the amount of the legacy at the expense of the same estate \Knight 
V. Davis 3 My. and K. 358]. If, for instance, there be a legacy of a silver 
cup and it be in pledge at the testator’s death, the legatee will be entitled to call 
upon the executor to redeem it, and to deliver it to him (4). Thus in England, 
the bequest of a specific article which is pledged or pawned by the testator, is 
considered to be a full gift, as the executor is bound to redeem it, if the assets 
are sufficient [see Ashburner v. MC.Guire^ 2 Bro. C. C. iii] (5). 

But in India, there being no distinction between realty and personalty so 
far as their devolution is concerned, the principle of I.^cke King’s Act has been 
deemed best fitted for it. Accordingly, this section, following that principle, 
lays down a different rule so far as English personalties and such cases as do 


(1) Wms. 1699; Coote’s Mortgage. 937 ; 2 J arm, 634, 4th Edn. ; Walker. & Elg. 182; 
Edw. L. of Pro. 226; Hawk. 278; 2 W, & T. L. C. 681 ; Theob. 150 5th Edn. 

(2) Wms. 1708 ; 2 Jarm. 646, 4th Edn. ; Theob. 150, Sth Edn. ; Coote's Mortgage, 
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(3) 2 Jarm. 651, 4th Edn. 

(4> Wms. 1770; 2 Jarm. 632, 4th Edn. ; Theob. 147-4^1 Sth Edn, ; Story Eq. Jur. { 566a ; 
Hend. 289. 
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not coma within the operation of that Act, are concerned. Hence, whether 
personalty or realty, if the subject of gift specifically given, is burdened with a 
pledge or incumbrance, created by the testator, the legatee or devisee will be 
liable to make good the amount of such pledge or incumbrance, unless a contrary 
intention shall appear from the will. 

§ 3. Unless a contrary intention, &c.”— Sir Whitley Stokes 
says : — “ The great difficulty on this section, as it has been on Locke King’s 
Act, will be to determine what amounts to ‘a contrary intention’ within the 
meaning of the Act, so as to relieve the legatee from liability to make good the 
amount of the incumbrance” (1). 

'riie section itself lays down that a mere direction “ for the payment of the 
testator’s debts generally,” is not sufficient for the inference of a contrary, 
intention. This is in accordance with J*emt>rokc v, Frie?id {1 ] dim ^ H. 132), 
in which the testator din'cted that ‘‘all his just debts shall be paid” [see Brownson 
V. Lawrence^ L. R. 6 Va\, »]. So where the testator directed that all his debts 
should be paid by his executors “out of his estate” f J Foots tencro ft v. Woohtencroft^ 
2 DeG. F. & J. 347], or where the direction was to pay all the debts “ out of the 
personal estate” [Boivson v. Harrison^ 31 Beav. 207], it was held that this was 
not a sufficient indication of a contrary intention (2). 

It appears to be settled that in order to (‘xoneratc the mortgaged property, 
it is not necessary “ that the mortgage debt should be thrown by name upon 
any other fund but that if there is a specific devise of the mortgaged estate 
without any mention of the mortgage, and there is also a bequest of the personal 
estate “ subject to the payment of all the testor’s debts,” or the debts are 
directed to be paid out of it, this is a sufficient indication of a contrary intention 
[Stones, Parker^ i Dr. and Sm. 212; S7nith v. Smith, 3 Giff. 263; MelHsh 
V. Vallins, 2 John and H. 194]. 'llius if the mortgaged land be devised 
specifically, and the testator’s debts are directed to be paid out of his residuary 
real and personal estate, or the residuary real and personal estate be devised 
subject to the payment of such debts, this will amount to a contrary intention 
and the mortgaged estate will be exonerated [Stone v. Parker, supra \ Allen v. 
Allen, 30 Beav. 395] (3). 'rhe result seems to be, that, wherever there is a 
direction that the debts should be paid out of some particular fund other than 
the mortgaged estate, the pledged or mortgaged property is exempted from 
liability V. Tatham, 4 Giff, i8t] (4). But even in such cases, it seems, 
the devisee will be exoneratcjd only so far as that fund goes [Rodhouse v. Mold, 
3 SL. J.Ch. 67 ]( 5 ). 

Where part of Luids subject to a mortgage being specifically devised, the 
rest is given to the residuary devisee, or where a life interest in such lands 
being given, the remainder is given to the residuary devisee, this will afford 
no indication of an intention that the mortgage debt is to be borne by the 
residuary devisee [Gibbins v. Eyden L. R. 7 Eq. 371 ; Sackville v. Smith, L. R. 
17 Eq. 153 ; In re Smith ; Hannin^ton v. True, L. R. 33 Ch. D. 195, overruling 
Brownson v. Lawrence, L. R. 6 E(j. 1] (6). 

(1) Stokes 121. 

(2) Wms. 1709; 2 Jarm. 611, 3rd Edn.; 647, 4th Edn. ; Hawk. 261, 282; Theob. 134, 
5th Edn. 

(3) Wms. 1709; F. n. ; Hawk. 280-81 ; Theob. 154, 5th Edn. 

(4) Wms. 1709, F. n. ; Hawk. 281. 

(5) Wms. 1709; Theob. 156, 5th Edn. 

(6) Wms. ijog ; Theob. 130, 5th Edn. 
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Where different portions of an estate subject to a mortgage are devised to 
different persons, the devisees must contribute rateably to pay the mortgage 
debt according to the value of the portions devised to them [/« re NeJtmarck ; 
Newmarch v. Storr, L. R. 9 Ch. 1). 12] (i). 


As to the rule with respect to exempting the personal estate, it seems to 
be settled that such estate will he exempted, “ if the intention of the testator 
in its favour can be collected from a sound inlerjiretation put upon the whole 
will ; in other words, if there appears from the whole testamentary disposition 
taken together, an intention on the jiart of the testator so ex|iressed, as to 
convince a judicial mind, that it was meant, not merely to charge the real 
estate, but so to charge it as to exempt the personal” (T.ord lildon in Bootle v. 
Blundell, \ Mcrm 230) (2). 'I'hat is to say, the contrary intention is to be 
ascertained by referring to the will and also to the mortgage and other deeds 
connected with it [/» re Campbell-, Campbell Campbell, (1893) a Ch. 206]. 


The words “ contrary or other intention,” in Locke King s Act, have been 
“Contrary or other d«fin«l by section i, .Stat. 30 and 31 Vi^^^ 69, which 

intention" in Locke (as to wills made after 31st December 1867) that 

King’s Act. « “a general direction that the debts or all the debts of a 


testator shall be paid out of his jiersonal estate, shall not 
be deemed to be a declaration of an intention contrary to, or other than the rule 
established by, the said Act Locke King’s Act), unless such contrary or 
other intention shall be further declared by words expressly or by necessary 
implication referring to all or some of the testator’s debts or debt charged by 
way of mortgage on any part of his real estate” (3). This enactment has been 
explained by (Jiffard, V. C, in Nelson \\ Patre, (L. R. 7 Eq. 25, at 28), in the 
following words If a testator wishes to give a (lirc(‘tion which s-hal) be deemed 
a declaration of an intention contrary to the rule laid down by Locke King’s Act, 
it must be a direction applying to his mortgage debts in such terms as distinctly 
and unmistakeably to refer to them” (4). 


'rhe expression ‘‘ all my just debts” includes all the testator’s debts when- 
ever and wherever contracted, and therefore inc ludes a debt contracted by him 
after the making of the will, and contracted in a country other than that of his 
domicile, and secured u|)on proj^erty in that country \Max7vell v. MaxwelL L. R. 
4 H. L. 506] (5). 


§ 4. Devise by mortgagee. — where a mortgagee in possession of free- 
hold estates, specifically devises such property, the si)ecific devisee becomes 
entitled to the mortgage debt, which ac cordingly, passes to such devisee and 
not to the residuary legatee \In re Curler ; Dodds v. Pearson^ (1900) i Ch. 801]. 
In In re Lawman \ Deijenish v. Pester [(^^95) 2 Ch. 341], Lindley. L, 
J., says : — “ What, after all, is a devise of land ? It is only a devise of such 
estate or interest as the devisor has in the land, and prima facie whatever 
' j « r <^state or interest the testator has in land, will pass under 
land a devise of it by that name, if it is specifically referred to, 

so as to shew that the testator had that particular land in 
his mind, and if there is nothing else to answer the description.” If, therefore, 


(i) Theob. 156-57, 5th Edn. 

(3) Wms. 1712. 

(3) Hend. T, S. 145, 2nd Edn. ; Theob. 151, 5th Edn. 

(4) Hend. T. S. 145, 2nd Edn. ; Theob. 124, 3rd Edn. 

(5) Wms. 1719 ; Theob. 718, 5th Edn. 
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the testator devises an « estate by name when in fact he has an interest only in 
the proceeds of sale of the estate, that interest passes [Cooler v. Mortin^ 3 Ch. 
47 ; In re Lawman^ 5upra\ (i). 

96. [155 (S)]. — Where anything is to be done to 
Cff w irif tf 't n of tes- Complete the testator’s title to the thing 
M bequeathed, it is to be done at the cost 
cost of his estate. Qf testator’s estate. 


Illustrations. 

(fi) A, having contracted in general terms for the purchase of a piece of land at a 
certain price, bequeaths it to B, and dies before he has paid the piirchase>money. The 
purchase-money must be made good out of A’s assets. 

(A) A, having contracted for the purchase of a piece of land for a certain sum of money, 
one*half of which is to be paid down, and the other half secured by mortgage of the land, 
bequeaths it to B, and dies before he has paid or secured any part of the purchase-money. 
One-half of the purchase-money must be paid out of A’s assets. 


NOTES AND COMMENTARIES. 


Extent of the section. 

This section is incorporated in the Hindu Wills Act and is applicable to the wills of 
Hindus, Jainas, &c. 

There is a distinction between charges created by the testator himself (as 
in section 154) and liabilities incident to the thing bequeathed. This section 
and sec. 157 (S) {infra) deal with the latter (2), 

If the purchaser of a real estate dies, without having paid the purchase- 
money, his heir-at-law, or the devisee of the land purchased, will be entitled 
to have the estate paid for by the executor or administrator. And if before 
the assets are got in, the devisee or heir pay for the thing bequeathed out 
of his own pocket he may afterwards call on the testator's representative to 
reimburse him So, if the assets are insiifficient to pay the purchase-money and 
the agreement is on that account re-scinded, the heir or devisee will be entitled 
to the assets so far as they go. And if by reason of the complication of the 
testator's afiairs, the purchase-money cannot be immediately paid, and the 
vendor for that reason rescinds the contract, yet on the coming in of the assets, 
the devisee of the estate contracted for, may compel the executor to lay out the 
purchase-money in the purchase of other estates for his benefit. But if a title 
cannot be made or there was not a perfect contract or the Court should think 
the contract ought not to be executed, the devisee will not be entited to any 
thing £see Broome v, Moncky 10 Ves. 597 ; Whittaker v. Whittaker, 4 Bro. C. C. 
30] <3). 


(1) See, Thei^ laSt eoii 5 ^ 1 * 

(2) See Henid. !?!. S. and Edn. 

(,) Wme, Sngd. V. and P. 21a, nth Ed , ; Theeb. 237, 5th Edn, 



SfeCTION 157 (s).] 


THE HIMDU wills ACt. 


S17 

So, in the case of stock or shares, where the festator has contracted to 
pay certain sums in respect of shares which he has agreed to take in a parti- 
cular company, payments due at his death must be paid by his general estate 
[see Day v. Day^ i Dr. and Sm. 261] (i). See sec. 157 {^posL 


97. [156 (S)] — Where there is a bequest of any interest 


Exoneration of le- 
gatee's immovable 
property for which 
lana-revenue or rent 
is payable p e r^-^ 
odically. 


in immovable property, in respect of which 
payment in the nature of land -revenue or 
in the nature of rent has to be made 
periodically, the estate of the testator shall 


(as between such estate and the legatee) make good such 


payments or a proportion of them up to the day of his death. 


Illustration, 

A bequeaths to B a house, in respect of which 365 rupees are payable annually by way 
of rent. A pays his rent at the usual time and dies 25 days after. A’s estate shall make 
good 25 rupees in respect of the rent. 


98. [157 (vS)J. — In the absence ol any direction in the 
Exonerationofsoeei- '^^’^re there is a specific bequest of 

a stock in a Joint Stock Company, if any call 
or other pa)Mnent is due from the tsstator at 
the time of his death in respect of such stock, such call or 
payment shall, as between the testator’s estate and the legatee, 
be borne by such estate. But, if any call or other payment 
shall, after the testator’s death, become due in respect of such 
stock, the same shall, as between the testator’s estate and 
the legatee, be borne by the legatee if he accept the bequest. 


Illustrations, 

(a) A bequeathed to B his shares in a certain railway. At A’s death there was 
due from him the sum of 5/. in respect of each share, being the amount of a call which had 
been duly made, and the sum of 5s. in respect of each share, being the amount of interest 
which had accrued due in respect of the call. These payments must be borne by A’s estate. 

(b) A has agreed to take 50 shares in an intended Joint Stock Company and has 
contracted to pay up 5/ in respect of each share which sum must be paid before his title to 
the shares can be completed. A bequeaths these shares to B. The estate of A must make 
good the payments which were necessary to complete A’s title. 


<i) Hend, 294; Theob. 149, 5th Edn, 
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(c) A bequeaths to B hfs shares in a certain railway. B accepts the legacy. After A’s 
death, a call is made in respect of the shares. B must pay the call. 

(d) A bequeaths to B his shares in a Joint Stock Company. B accepts the bequest. 
Afterwards the affairs of the Company are wound up, and each .shareholder is called upon 
for contribution. The amount of the contribution must be borne by the legatee. 

(e) A is the owner of ten shares in a Railway Company. At a meeting held during his 
lifetime, a call is made of 3/. per share, payable by three instalmehts. A bequeaths his shares 
to B, and dies between the day fixed for the payment of the first and the day fixed for the 
payment of the second instalment, and without having paid the first instalment. A’s estate 
must pay the first instalment, and B, if he accepts the legacy, must pay the remaining instal- 
ments. 


NOTES AND COMMENTARIES. 

§ 1. The section, § 3- If he accepts the bequest' 

§2. As to calls upon shares, § 4. Stock and shares. 


Extent ot the section. 

This section is incorporated in the Hindu Wills Act and is applicable lo the Hindus, 
Jainas, &c 

§ 1. The section — This section seems to embody the rule laid down in 
Dayv, Day{i Dr. & Sm. 261), Armstrong v. Bimiet (20 Beav, 424), and 
Addams v. Perick (26 Beav. 384) (i). 

Ulus, ip) is Armstrong v. Burnet, and illustration {e) was suggested by 
Addams v. Ferick (2). 

§ 2 . As to calls upon shares (3) — “ With respect to specific legacies 
of shares in banking or other public companies, the legatees are, generally speak- 
ing, liable to pay the calls, made subsequent to the testator’s death. The cases 
on this subject were fully reviewed by Romilly, M. R., in the case of Armstrong v. 

and a distinction drawn by the learned Judge, that where the 
interest of the testator in the subject matter which he professes to beqeath 
is complete, or where it is so treated and considered by him and by all persons 
connected with it, the future calls fall on the legatee, and not on the general 
personal estate. But where further payments are required to make perfect the 
interest which the testator professes specifically to bequeath, then the general per- 
sonal estate is applicable for that purpose” [see Day v. Day, supra 3 Moffett v. 
Bates, 3 Sm. and G. 468 3 Addams v. Ferick, supra\ (4). 

“ The right principle appears to be that if any payments were necessary at 
the testator’s death to constitute him a complete shareholder, they must be borne 
by his estate. But if he was a complete shareholder, all calls made after his 
death ought to be tome by the specific legatee. But this does not apply to 
calls made in the litetime of a person who is tenant for life of the whole residuary 
estate (including the shares) as an entire fund” (5). 

(1) Stokes 122. 

(2) Ihid ; see Theob. 149, 5th Hldn. 

(3) See Act VII of 1913 (Indian Companies Act) ist Schedule, paras, 12 to 17 both In* 

(4) Wms. 1771-72 ; 2 jarm. S 97 i 3rd Edn. ; 149. 5th Edn. [elusive. 

(5) Wm,s. 177a F.n. 
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As to calls, the English cases are somewhat conflicting. The rule laid down 
in Day v. Day (i Dr. and Sm. 261), to the effect that, where shares in Joint Stock 
Companies are specifically bequeathed, the legatee is liable to pay all calls made 
after the testator’s death, but is entitled to have all unpaid calls, which, at the 
testator’s death, were necessary to make him a complete shareholder borne by 
the estate, seems to be now generally followed in England (i). 

55 3 . “ If he accept the bequest” — Where the person named as legatee 

repudiates the legacy he cannot, of course, be subjected to any of the liabilities 
attaching to the testator’s interest v. Bates^ 3 Sm. and G. 468] (2). 

§ 4. Stock and shares — “ Stock” and “ shares” are now considered as 
convertible terms when occurring in a beejuest, and therefore a gift of “ shares” 
will carry ‘‘ stock, ’•'filid vice versa , — “ Of course, it does not follow that a man 
possessing shares necessarily has stock, but if he own shares in their aggregate 
form, in other words, stock, he must necessarily own them in their individual 
character, and it may be further stated that every stockholder in a company is 
a share holder, though every shareholder is not, in consequence, a stockholder” (3). 

'I'here is no difference between railway “ stock” and railway “ shares” as 
pointed out by- Lord Chancellor Cairns in Morrice v. Aylmer (L. R. 10 Ch. 

-m 8 ) ( 4 )- 


(1) Theob. 149, 3th Edn. ; Stokes 122 ; Hcnd. 293. 

(2) Stokes 122 ; 2 Jarm 597, 3rd Edn. 

(3) Flood, 170. 

(4) Flood. 169; I Jarm. 393 F n. (i), 4th Edn.; Wms. 1198. 
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PART xxm, (ACT X, 1865 ). 

OF BEQUESTS OF THINGS DESCRIBED IN GENERAL TERMS. 


99 . [158 (S)]. —If there be a bequest of something des- 
„ , . , cribed in general terms, the executor must 

described in general puichase tor the legatee what may reason- 
ably be considered to answer the descrip- 
tion. 


IllusiraHons. 

(a) A bequeath.^ to B a pair of carriajjre horses, or a diamond ring. The executor must 
provide the lagatee with such articles, if the state of the assets will allow it. 

(A) A bequeaths to B ^*his pair of carriage horses.’* A had no carriage horses at the time 
of his death. The lagacy fails. 


NOTES AND COMMENTARIES. 


Extent of the section. 

This .section is extended to the Hindus, Jainas, &c., and to the Parsees. 

§ 1. An example. — So, if the bequest is of “a horse,” and no horse be 
found in the testator’s possession at the time of his death, the executor is bound, 
provided the state of the assets will allow him, to procure a horse for the legatee 
(i). See sec. 129 (S), ante, 

§ 2. “In gfeneral terms/’ — “A thing is always designated by (a) what 
is called a general name (that is, a name which is equally applicable to every 
member of a clas.s) together with {^) some superadded description to show 
which member of the class is intended.” For instance, ‘A house,* ‘an estate,* 
‘a farm,* *a wood,’ are all general names ; each of them equally fits every member 
of a class (2). 

§ 3. JillUStPations. — in illustration (a) “a pair of carriage horses,** or “a 
diamond ring” is in general terms. But in illustration (d) the bequest is not 
ip general terms as the word “his” denotes, and therefore it does not come within 
tltfe operation of this section. 

(1) Wms. 1164. 

(a) See Jnterp. of deeds, 153 ; sec. 129 (S), i 2 (a), ante. 
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OF BEQUESTS OF THE INTEREST OR PRODUCE OF A FUND. 

100. [159TS)] . — Where the interest or produce of a fund 

Bequest of the in- is bequeathed to any person, and the Will 
terestorproduceof A affords no indication of an intention that 
the enjoyment of the bequest should be of 
limited duration, the principal as well as the interest shall 
“belong to the lagatee. 


Illustrations. 

{a) A bequeaths to B the interest of his 5 per cent, promissory notes of the Government 
of India. There is no other clause in the will affecting ^ose securities. B is entitled to A’s 
5 per cent, promissory notes of the Government of India. 

(A) A bequeaths the interest of his5J per cent, promissory notes of the Government of 
India to B for his life, and after his death to C. B is entitled to the interest of the notes 
during his life, and C is entitled to the notes upon B's death. 

(r) A bequeaths to B the rents of his lands at X. B is entitled to the lands. 


NOTES AND COMMENTARIES, 

g 1. The section. g 4. Intention to ^ve the corpus. 

g 2. The rule embodied in the section. g 5. Interest or produce! 

g 3 . Indication of limited duration. g 6 Miscellaneous. 


Extent of the section. 

This section is extended to the Hindus, &c. 

g 1. Th6 section. — This section furnishes an example of the difference 
between a will and a deed, and shows how “estates of inheritance may be 
limited by will, without the use of any of the terms required for that purpose in 
limitations by deed.” Thus “ if a man devise the profits, u.se, or occupation of 
land, by this devise the land itself is devised ” (i). This is a relic of the old 
Feudal law, “according to which the whole beneficial interest in land consisted in 
the right to take the rents and profits.” (2) 

(1) Shep. T. 437. 

(2) I Jarm . 797, 4th Edn, 
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In England, therefore, a devise. of the rents and profits being equivalent to a 
devise of the land itself, a devise of the rents and profits or of income, which, 
before the Wills Act (Stat. i Viet. C. 26) carried only a life estate, now 
carries the fee simple by virtue of section 28 of that Act, .{corresponding to 
section 82 (s), supra\ withcnit any words of inheritance or limitation \Mannox 
V, Greener, R. 14. Eq 456] ( 0 - Thus it appears that this section is also 
based on the principle of section 28 of the ICnglish VA'ills Act like section 
82 (S) ante, with which it may be compared. 

This section does not ap[)ly where the will affords a clear indication of the 
testator’s intention [Mandakini Debt v. Arunhala Debi, 3 Cal. L. J. 515]. 

§ 2. The rule embodied in the section. — This section recognizes the 
established rule that a gift of the dividends of a fund to a legatee is a gift to him 
of the fund itself [see De Souza v. Vaz ; I. L. R. 12 R., 137 at 147]. It corres- 
ponds to the following passage in Williams’ Executors “ VV’hcrc the 
‘interest’ or ‘produce’ of a fund is bequeathed to a legatee, or in trust for him, 
witfwut any limitation as to co 7 itinuanct\ the princ‘ipal will be regarded as 
bequeathed also” [Elton \. Slnp/iard, 1 Rro. ('. C. 532]. "J'hiis an idefinite gift of 
the dividends confers the absolute projjerty of the sloc'k Leapipi^ivcll, 18 

Ves. 463] (2). In Blann v. Bell, (5 DeC. and Sm. 658, 663), however, I'arker, 
V.-C, said, that the rule which gives an absolute interest in the funds, when 
there is ti general gift of the incorm , is not a very strong one ; and that in all 
such cases the Court is obliged to find out the; nu;aning from the context (3). 
That is to say, it is always a (luestion of ('onstruction wh(*tlu;r “ the wnll affords 
no indication of an intention that the enjoyment of the be(|iu;st should be of 
limited duration,” — or whether .the testator’s intention is to give more than a 
life interest. It may be observed that illustration (r) shows that although the 
context speaks only of the interest or produce of fund, the intention of th(i 
Legislature is, that it should have reference not only to what may be described 
as a fund, but also to lands producing rents and piofits [see J/emanx’ini Dasi v. 
Nobin Chand/'a Ghosc, I. L. R. 8 C., 788]. Thus, hcae also, as in England, 
gift of rents and profits or of income of land is (*(jiii valent to gift of the land 
itself [Doe d. Goldin v. Lakeman, 2 R. and A. 30 ; Mannox v. Greener L. R. 
14 Eq. 456] (4). 

§ 8. Indication of limited duration. — A direction by,a testator, that 
immovable ])roperty should he retained in the hands of trustees appointed by 
the will, and that the balance of the rents and i)r()rits, afti:r tlie payment of 
expenses should be used and enjoyed bv the testator’s son G, in such manner 
as he might ihiuk profier, with a provision empowering the sons of such son to 
call him to account lor the management of the projicrly on attaining the age of 
twenty-one years, and with a direct, though void, gift over to the grand sons of 
such son, confers only a life estate on ('1, and affords, indication of an intention 
on the testator’s part, that ihe enjoyment of the bec^uest should be of a limited 
duration, within the meaning of this section [Anand Rbo Vinayak v. Administrator 
General gf Bombay, I. L. R. 20 R., 450 ; sec Vulluhdas Damodhar v. lltucker 
Gordhaftdas Damodhar, I. L. R. 14 R., 360. Rut see Admimstralor General of 
Madras v. Money, I. L. R. 15 M., 448, at 467 where the indication was held 
to be of an unlimited duration]. So the gift being one intended to take effect 

(1) Hawk. 120, 139 ; 1 Jarm. 797, 4th Edn. ; Theob. 368, 5th Edn.; Wms 827, F; n. 

(2) Wms, 827 F. n ; 1199; Hawk. 123, 124. 

(3) Wins. 1200, F.n. 

(4) Hawk. 120 ; Theob. 368, 5th Edn. : 1 Jarm. 797, 4th Edn. ; Wms. 827, F. n. 
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after the death of the devisee, although such gift was void, it was held, this was 
an indication that the enjoyment should be for life only [Damodardas Tapidas v. 
Dayabhai Tapidas^ T. L. R. 21 B., 1 ; Karsandas No thay, Ladkavohu^ 1 . L. R. 
12 B., 185, 198]. Tn Swa Rau v. Vitla Bha/fa[L L. R. 21 M., 425], the 
absence of a power of alienation was treated as an indication of an intention that 
an absolute estate was not to be given. But this circumstance by itself is ordi- 
narily insufficient [See Sarada Sundari Dassi v. Kisto Jiban Pal^ 5 C. W. N. 
300]. See sec. 82 (S). 

§ 4. Intention to g’ive the corpus.— I'he rule of construction is, to 
see whether the intention to give the corpus by giving the rents and profits, 
is, or is not, in conflict witli tin* general intention to be gathered from the whole 
will [see Dasi v. Nobin Chandni Gbosc, I. L. R, 8 C., 788]. In 

Shookmoy Bass yr'Momhari Dassce [ 1 . L. R. 7 C., 269], such intention was not 
in conformity with the general intention of the testator, and it was accordingly 
held that no valid estate in the corpus was created. In that case, the testator 
directed that his estate should remain in tact, providing for religious services to 
be kei>t up by his family from the profits of the estate, his will being that “ his 
heirs, sons, sons’ sons, great gandsons, and so on in succession should be 
entitled to enjoy such profits.” In delivering the judgement of the Court, Mr. 
Justice Field observed : “ 'The general intention which is obtainable from the 
'^vhole instrument, is clearly not an intention to create a valid estate in the corpus^ 
in favour of any individual, but to tie up such corpus^ and to give the profits 
only to the male descendants of the testator : or, in other words, to create in the 
profits merely a sort of estate in tail male”. He accordingly held, the beciuest 
was invalid. 'J'his decision was confirmed by the J’rivy Council [I. L. R. 
IT C., 684; L. R. 12 I. A. T03]. 

In Hema 7 t^Uii Dasi v. Nobiu Chofidra Ghose^ (supra)^ the testator after 
reciting the annual net profits of a certain estate to be Rs. 3, 150, directed his 
trustees to [lay the same to c(jrtain persons and their heirs for ever, in certain 
specific portions, 'i'his was held to amount to a gift of the corpus of the estate ; 
that is, the gift of the sliare of the rents and jirofiis amounted to a gift of a 
share in the corpus (jf the estate [Afunnox Greener^ L. R. Fc[. 456, followed]. 
In distinguishing this case from Shookmoy Das v. Afouohari Dassce {suprci)^ Mr. 
Justice Field said : “We there lu;ld (referring to Shookmoy’s case), that it was 
impossible to say that a!i intention by giving the rents and profits of the pro- 
perty, to give th()rhy the corpus itself was in conformity with the general intention 
to be gathered from the whole of the will taken together. Tn the case now before 
us it appears to us, that the intention to give the corpus by giving a share of the 
rents and profits is not in c<mflict with the general intention to be gathered 
from the whole will” (at P. 802). See Goswami Shri Girdharji v. Madhoivdas 
Fremji (I. L. R. 1 7 B., 600), 

In Akil Chandra Sen v. Rcbati Raman Majiwidar [(19 ii) 14 Cal. L. J. 618], 
the testator dedicated by will all his properties to a deity, and directed that after 
deducting charges for management and ( Government revenue, one-fourth of the 
profits should be dcvotiai to the worship of the deity, one-fourth, to the repair of 
the houses including those of the deity, and the remaining moiety should go to 
his heirs. The testator further directed that any of his heirs would be able to 
obtain from the manager his share of the profits, although he may “leave this 
house of mine and go abroad.” It was held, that the testator did not create a 
a complete debutter of all his properties. 

And as regards the moiety of the profits, it was held that the gift of a moiety 
of the profits or income, was equivalent to a gift of a moiety of the corpus, the 
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intention of the testator fo give the corpus being manifested by the last or sixth 
clause of the will to the effect that, “an heir who goes away is not thereby to lose 
his share in the profits.” 

As to whether a beque.st of income “for support,” or “maintenance,” amount 
to a gift of the corpus^ see Ashutosh Duit v, Doorga CJiurn Chatter ji [L. R. 6 
I. A. 182 ; 5 C. L. R. 296; I. I.*. R. 5 C., 438], Bhoobun Mohini Dehya v. 
Hurrish Chunder Chowdhry [I. L. R. 4 C., 23 ; L. R. 5 I. A. 138 ; 2 C, Fa R. 
339], and Jogeswar Narain Deo v. Ram Chand Duif[L. R. 23 I. A. 37 ; 6 M. 
L. J. 75 ; I. L. R. 23 C, 670]. See sec. 82 (S), ante. 

§ 6. “Interest or produce.” — it has already appeared that, “interest 
and produce” include rents and profits (Dead. Goldin v. Lakeman^ 2 B. & Ad. 
30), as well as income [Mannox v. Greenery L. R. 14 Eg. 45 ^ ] of land (1). 

In Mannox v. Greener (ynprd)y Sir R. Malins, V.-C., said, “that there was 
no distinction between giving the ini‘X)me of the land and the rents and profits 
of the land, and that a gift of the income of the land unrestricted is simply a 
gift of the fee-simple of the land” [see Shookmoy Dass v. Monohari DasseCy 
I. L. R. 7 C, 269, at 279]. 

In hmgland, a (piestion was raised, whether in a devise of rents and profits, 
the words “ rents and profits” meant the annual income only, according to their 
ordinary [>opular signification, or something more comprehensive, as including 
“the proceeds or ‘profits^ of the inheritance, and, therefore, as impliedly 
conferring a power to dispose of such inheritance and it was decided that 
such a devise did confer a power of sale, so that the said words, in the absence 
of other words to restrain the meaning, were to be understood as not to be 
confined to the receipt of the rents and profits as they accrued, />., to rents and 
profits as mere annual rents, but that they were intended to signify a jiower even 
to raise money out of the estate, by sale or mortgage [see Trafiord v. Ashton, 
I P. W. 415; Bootle V. Blundell, i Men 232; Green v. Belcher, i Atk. 506; 
Allan V. Backhouse, 2 V. & B 65] (2). Thus it seems to follow that this section, 
by the use of the words “ interest or produce,” is intended to comprise the 
following rule in addition to w^hat has already appeared : — “ A trust to raise and 
pay money out of the ‘ rents and profits^ of land is sufficient to create a charge on 
the corpus of the land, where the purpose of the trust requires it, unless the 
context shows that ‘ rents and profits^ mean only ‘ annual rents and profits 
\Traford v. Ashton, supra] ( 3). 

In this connection Mr. Jarman says : — “ But perhaps it more accords wito 
the principle of the authorities to say, that the signification of the phrase 
‘ rents and profits’ is governed wholly by the nature of the purpose for which 
the money is to be raised, and the general tenor of the will” (4). 

It has b^en held in England, that a devise of the ‘ free*use,’ or of the * use 
and occupation’ of land, passes an estate in the land, unless the context clearly 
calls for a more limited construction [see Cook v. Gerrard, 1 Saund. 
181 ; iMannox v. Greener, L. R. 14 Eq. 456 ; Rabbeth v. Squire, 19 Beav. 

70] (s)< 


(1) Hawk. 120; 1 Jarm. 797, 4th Edn,; Theob. 368. 5th Edn, ; Wms. 827, Fn, 

(2) Hawk. 120, I2I ; 2 Jarm. 610, 61 1, 4th Edn. 

(3) Hawk. 120. 

(4) 2 Jarm. 612, 4tfa Edn. 

(5) t Jffm. 796; 4th Edn. Theob. 150, 3rd Edn. 
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But a devise of a specific annual sum out of land, , though it happens to be 
the whole amount of the rents and profits, will not pass any estate in the land 
Hanlon^ I. R. 4 (1 L, 144; see however, Ileman^ini Dasi v. Nobin 
Chunder Ghose, I. L. R. 8 C., 788] (t). 

§ 6* Miscellaneous — There is a distinction between the gift of the 
produce of a fund without limit as to time and a simple gift of an annuity. 
In the ordinary acceptation of the term annuity^ if it should be said that a 
testator had left another an annuity of 100/. ])er annum, no doubt would occur 
of the gift being an annuity for the life of the donee. It is the gift of an annual 
sum of 100/. ; that is, ol as many sums of 100/. as the donee shall live years” 
\^Blewittv. Roberts, Cr. & Th. 274, 280] (2). See sec. 160 (S), infra. 


(1) Theob. 368, 5th Edn. 

V2) Wms. 1200 ; Hawk. 125. 



The Hindu Wills Act. 

[PART XXV, ACT X, 1 865]. 

OF BEQUESTS OF ANNUITIES. 


101. [160 (S)]. — Where an annuity is created by will, 
the lef>;atce is entitled to receive it for his 
\^ll paylfak fo*^ l«e only, unless a contrary intentitm nppcars 

?£tioi“ppeSy by the will. And this rule shall not be varied 
by the circuinstanc:e that the annuity is 
directed to be paid out of the property generally, or that a 
sum of money is bequeathed to be; invested in the purchase 
of it. 

See post^ Sec. 123 (I^). 


Jllustrations. 

(a) A bequeaths to Fi 500 rupees a year. is entitled durinj^ his life to rercive the 
annual sum of 500 rupees. 

(A) A bequeaths to B the sum of 50 ) rupees monthly. B is entitled during’ his life to 
receive the sum of 500 rupees every month. 

(r) A bequeaths an annuity of 500 rupees to B for life, and on B’s death to C. Bis 
entitled to an annuity of 500 rupees during his life C, if he survives B, is entitled to an 
annuity of 500 rupees from B's death until his own death (i) 


NOTES AND COMMENTARIES. 

§ 1. rrelimwary, g 4, And Ihis rule shall not be 

§ 2 . Annuity where for life only, varied^ 

S “ Contrary inkntionP 5 . Suit for annuity, 

6. Miscctlancous, 


Extent of the section. 

This section applies to the Hindus, Jainas, Sn\ and also to the Parsees. 

§ 1. Ppeliminapy — By an annuity is meant a periodical payment, made 
annually, or at more frequent intervals, either for a fixed term of years, or during 
the continuance of a given life, or a combination of lives (2). An “ annuity,’' 

(1) See Theob. 447, 5th Edn. ; Wms. 1200. 

(2) Encyclo. Brit, loth Edn. 
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according to English law, is a species of personal property of a somewhat 
peculiar character (a). Strictly speaking, it is a yearly payment of a certain sum 
of money, granted to another in fee, for life, or for years, charging the person, 
or both person and estate of the grantor. Or, it may be said to denote any 
yearly payment granted out of any kind of property. All authorities, however, 
seem to agree that an annuity is not charged on real estate, although it may be 
limited to the heirs, or the heirs of the body of the grantee. Mr. Justice 
Willafns says : “an annuity partakes of the nature t)f real property : viz., that when 
granted with words of inheritance^ it is descendible, and goes to the heir, to the 
exclusion of the executor. Unless, however, words of inheritance are employed in 
the grant, it has been held that the annuity will i)ass to the executors. As where 
a testator gave higi^real and personal estate to his wife, subject, amongst other 
bequests, to an annuity of 50/. to A B for ever ; and it was held that for the 
want of the word heirs in the gift, the annuity passed, on A B’s death, to his 
personal representative’^ (1). — Wdiarton defines annuity to mean a periodical 
payment of money cither beipjeathed as a gift, or secured by the personal 
covenant or Ix^nd of the ])ayer. An annuity thus “ concerns no land” (2). 
When an annuity is ('barged upon land, it is called a ‘ rent-charge,’(l)) and is 
regarded as rtial pro})erty (3). But an annuity, though given with words of 
inheritance is, for all purposes other than descent, a personally [Eari of Stafford 
V. Buckley^ 2 Yes. sen. 170 ; Aubin v. Dal\\ 4 B. and Aid. 59]. 

An annuity created by will, is a legacy. In other words, “the term 
^ lee^acf prima facie comprehends annuities, legated 

Annuity is legacy. inclurlcb an annuitant.” The word annuity in a will is 
c(]uival(!nt to a legac'y in the absence of a contrary inten- 
tion apparent on the tace of the will {Sibley v. Perry ^ 7 Yes. 522 ; Nannock v. 
JiortoUy ibid, 391; Heath v. ireston, 3 De. Gex., M. G. 601 ; Bromley 
V. Wright, 7 Hiirc. 334] (4). 

^ 2. Annuity where for life only— The question whether an annuity 
given by will is ijcrpetual or for life only, ile[)ends, broadly speaking, upon 
the intention of the testator. Where tlicre is no reference to the fund out of 
which the annuity is jiayable, tJie rule is, that a simple gift of an annuity to 
A. does nut give an annuity beyond the life of A. In other words, an annuity 

(a) In Flngland an annuity is resurted to as a means of borrowing money, often where 
the bui rower has no better security to offer This is done by the borrower undertaking to 
pay an annuity dining his own life, instead of interest and the return of the loan. In such 
cases the borrower is the grantor and the lender the grantee ol such annuity (5). 

(b) ‘ Rent charge' “ is a rent, or sum p.iyable periodically, as a charge or burden on the 
ownership of land, and not as a service incident to tenure, and for arrears of which a remedy 
by distress is available” (6). 

A rent-charge being a burden imposed upon and issuing out of lands, is distinct from an 
annuity, which is a yearly sum chargeable only upon the person of the grantor ‘ Therefore, 
if a man by deed grant to another the sum of 20/. per annum, without expre.ssing out of what 
lands it shall issue, no land at all shall be charged with it ; but it is a mere personal 
annuity” (7). 

(1) Wms. 816; Wms. P. P. 160; Flood. 194. 

(2) Wharton Art. ‘ Annuity’ ; Wms. 816. 

(3) Flood. 194. 

(4) Hawk. 298 ; 2 Jarm. 609 4th Edn ; Wms. 1202, F.n. , Flood. 50. 

( 5 ) Wharton, art. “Annuity." 

(6) Edw. L. of Pro. 278. See 1 Steph. 674; 2 Black. 36. 

(7) I Steph. 674-75 ; 2 Black. 35 j Theob. 442, 5th Edn 



THE HINDU WILLS ACT. 


[section i6o (s). 


528 

given simpliciter, passes only a life interest \Bkwitt v. Roberts^ i Cr. & Ph. 
274; Yafes V, Maden, ik Cj, Thus, the presumtion is, that a 

simple gift of an annuity is for life only as this section provides ; and this 
presumtion holds good whether such annuity is given to a single legatee, or 
to A. for life, and then to B. simply, or to A. with power to give it after his 
death to another, or to several others and the survivor. Unless, therefore, 
a contrary intention ap[)ears by the will, or unless there are circumsjances 
sufficient to show an intention to give the annuity indefinitely, the subsequent 
takers, as well as the first annuitant, will take for life only [see Gopal Krishna v. 
Ramnaik 5 Bomb. \j. R. 720; Potter v. Baker^ 13 Bcav. 373; Blcwitt v. 
Roberts^ supra ; Yaks v. Maden^ supra\ (2). 

Accordingly, where an annuity is given to A. for life, and after his decease 
to B., the fact that the annuity extends beyond the life of the first taker, docs 
not constitute a circumstaricc sutfici(*nt to render it perpetual [Gopat Krishna v. 
Ramnath, supra^ Nor can the annuity be held to be perpetual where it is given 
to A. for life, on (condition that, if he should die leaving a child, the annuity is 
to be continued for that child’s use and benefit [ Yates v. Maden, suprcL\, So, 
where an annuity was given to A. fijr life, and after his decease it was to be 
equally divided between B., C, and I)., or the survivor or survivors of them, it 
was held that the legatees in remainder took annuities only for their respective 
lives v. Roberts^ 1 O. cV Ph. 2743(3). 

An annuity given for education and maintenance cannot endure beyond 
the life of the annuitant. Such an annuity is not to be limited to minority, 
but it creates a life-interest [ Wilkins v. fodrell^ L. R. 13 Ch. 1 ), 564 ; In re 
Booth \ Booth V. Booths (^89) 2 Ch. 282]. Nor is such annuity, if given to a 
person for a fixed period, as for the life of a certain person, to be determined 
by the death of the annuitant btifore that period \In re Ord ; Dickinson v. 
Dickinson^ L. R. 9 (!!h. I). 667 ; 12 Ch. I). 22] (4). 

It has already ap]x*ared that a simple gift of the annual proceeds of a 
specified fund, passers the absolute interest to the legatee without words of 
limitation [see sec. 159 (S), g 2 supra'l (5). But when such gift is, in its terms, 
simply a gift of mtich a year ^ its effect is to give an annuity for life only, the 
gift “ of so much a year” constituting an annuity. Thus where a testator 
directs to invest a sum of money in Government securities sufficient to produce 
a certain annual income, and such income is given to a legatee, the gift is an 
annuity and only a life interest passes [Arnold Kayess^ 51 L. J. Ch. 721] (6). 
So where a testator, after providing for his debts, &c., directed his property to 
be disi)oscd of and the proceeds to be placed in certain Bank, with power to the 
executors to invest the same on mortgages, and then gave the following 

directions : “ I’hai a monthly stij)end of Rs. 15, be paid to my daughter E. S, 

for her own benefit, and Rs. 20, for the benefit of her two children during 
their minority. In like manner my daughter M. I). to be allowed by my 
executors monthly the sum of Rupees 20 for her own benefit, and Rupees 50 
. for the benefit of her five children during their minority.” It was held that the 
annuities to E. S. and M. 1 ). were annuities for their respective lives, and that 

(1) Wms. 1200 ; Hawk. 125 ; 2 Jhitti. 398, 4th Edn. ; 2 W. & T. L. C. 252. 

(2) Wras. 1200 ; 2 W. & T. L. C. 252 : Theob. 447, 5th Edn, 

(3) Hawk. 128, 

(4) Hend, 297 j Theob. 449, 5th Edn. 

(5) Wms, >200; 2 farm. 397-98. 4th Edn. 

(6) Hood. 397 ; Th^ob. 448, 5th Edn. 
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both annuities were charged on the testator’s estate [Agncw v. J^athews, i M. 
H. C. R. 17. In re Graves' Trusty 28 L. J. Ch. 536, referred to]. 

In Narayani Dasi v. Administrator General of Bengali^, L. R. 21 C., 683). 
an annuity for maintenance, that is, a separate allowance for maintenance 
apart from what the testator had already given, was, regard being had to the 
provisions of the will, held to be payable if only the annuitant was otherwise 
unprovided for. The facts were these : 'Fhe testator, after giving an annuity of 
Rs. 5 per month to his daughter, Narayani Dasi, the plaintiff, by the 6th clause 
of his will directed as follows : — “ to make over and convey the rest and residue 
of my estate, moveable and immoveable, with all accumulations and additions, 
to the said B. N. M. and his heirs on his attaining majority, subject never- 
theless to the trust-«f maintaining my said daughter, and the payment of the 
annuities hereinbefore mentioned, and subject also to the following conditions 
and limitations, that is to say : — ‘ In case the said B. N. M. should die without 
issue and before attaining majority, I direct that my residuary estate shall pass 
to my said two daughters and their heirs absolutely in equal shares subject to 
the payment of the said annuities.” This being so, the plaintiff sued for the 
construction of the will, praying amongst others, that, under the above 
clause she may be declared entitled, as of right, to maintenance out of 
her father’s estate. The question, therefore, turned upon the meaning of the 
words “subject nevertheless to the trust of maintaining may said daughter,” 
or, “whether,” as Mr. Justice Prinsep said, “the plaintiff was entitled to any 
separate maintenance by a specific sum of money and it was held, that she 
was not entitled to anything by way of separate allowance for maintenance, 
but that, she was only entitled under the will (apart fronj her annuity of Rs. 5 
a month) to be provided for in case she were otherwise unprovided for. 

§ 3. ‘‘Contrary intention.”— In ICngland, “where there is a gift of an 
annuity, not out of property generally, bnt out of proj)erty to produce it, the 
annuity is perpetual,” I'hat is to say, where th<; bec^uest is in effect a gift of 
the produce of a fuftd^ or a gift of property which will produce the amount of 
the annuity, the case is assimilated to that of a gift of the income of a fund 
without limit as to time, and the annuity is perpetual (i). In Lett v. Randall 
[2 De G. F. and J. 392], the rule is given in those words ; “To make an an- 
nuity, created by will, perpetual, there must be express words in the will so 
describing it, or the testator must by some language in the will indicate an 
intention to that effect. The most common indication is a direction by the 
testator to segregate and approDjiate a portion of his property from the interest 
or profits of which the annuity is to be paid. Where this is done, the an- 
nuity when mentioned in the will represents the corpus so appropriated, and 
the corpus passing by the bequest of the annuity, the annuity may be said to 
be perpetual.” Thus, a gift of “2,000 Rs. a year, being part of the moneys I 
have in the bank of Bengal shares’ {Rawlings v, Jennings, 13 Ves 39], ora 
bequest of 1,600 Rs. per annum, that is, the interest of 40,000 Rs. of my 4 per 
cent. Government paper {Stretch v Watkins, i Mad. 253], would give a 
perpetual annuity. See Bignold v. Gilys [Drew. 343] (2). 

A “contrary intention” may also be expressed by such limitations as are 
inconsistent with a mere life interest ; as, “ where the will deals with the an- 
nuity as being in existence and operative beyond the period of the life of him 
who is first to enjoy it, and no other period can be fixed for such further 

(1) Hawk. 125; Hend. 296, Wms. 1201 ; Theob. 447, Sth Edn. 

(2) Hawk. 126; Theob, 4^ 5th Edn. ; Wms. 1201. 

67 
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duration short of making it perpetual.” Thus where the gift was “to A 50/. 
a year for her and her children, and after her decease the mon^ to each of 
them at 21,” the annuity was held to be perpetual v. Baktr^ 13 Beav. 

273 ; Robinson v. Hunf^ 4 Beav. 450.]. But no particular words of limitation 
are necessary to make an annuity perpetual ; so that where the annuity was 
given to A. for life, and after her decease to her children as tenants in common, 
with a direction, that on the youngest son attaining 21, the said annuity 
should be sold, and the proceeds divided among the children ; it was held 
that the annuity was prepetual, because “it would be absurd to supp)ose that 
it is to cease upon the death of prior annuitant and to revive again in certain 
events” [Mansergh v. Campbell^ 3 De G. and J. 233, 237 ; Garden v. Meag^/ier, 
I. R. I Eq. 246; Stokes v. H$ron^ 12 CL and F. 16 1 j Hicks v. Ross^ L. R. 14 
Eq. 141] (i). The fact that an annuity is charged on the revenues of a village, 
does not serve as an indication of an intention to create an annuity as co-c(iual 
in duration with the j^roperty itself [Gopalkrishna v. Ramnath^ 5. Bomb. 
U R. 729]- 

§ 4. “And this rul6 shall not be varied, This clause is at 

variance with the English law according to w^hich, where a particular sum is 
bequeathed to be invested in the purchase of an annuity, the annuitant is 
entitled to a perpetual annuity, or, what comes to the same thing, to the par- 
ticular sum so invested [Kerr v. Midlesex Haspital^ 2 De G. M. and G. 576; 
Ross V. Borer^ 2 J. and H. 469] (2). This is so on the f)rincii)le of section 1 25 
(S) ante (see next section). But in this country, under this clause, the mere 
circumstance that a sum of money is betiueathed to be invested in the pur- 
chase of an annuity, will not make it perpetual. 

This clause makes tlie rule less favourable to the annuitant than the English 
law. “ On principle, however, it is difficult to see in what respect a direction 
to purchase an annuity can be distinguished from a mere gift of an 
annuity” (3). 

§ 5. Suit fOP annuity. — A suit to recover arrears of annuity payable 
under a will and assented to by executors, is cognizable by the Presidency Small 
Cause Court. Such a suit is not one for enforcing a trust, but it is one for money 
had and received by the defendant for the use of the plaintiff' v. 
Cooverbaiy 32 B., 575 ; 10 Bomb. L. R. 758J. See Act XV, 1882, sec. 19 (K). 

§ 6. Miscellaneous.— Where a personal annuity (a) is given to A. during 
the life of B, if A dies in B s lifetime the annuity does not expire, but goes to 
As representati^e [Savely v. Dyer, Amb. 139J (4). 

A gift of an annuity to a trustee, so long as he should continue to execute 
the office of trustee under the will, or for his trouble, ceases with the active 


(a) ** A personal annuity” is that which issues out of personalty and not realty [see /?e 
Ashwellis IVtllf Johns 112]. When charged upon land, it is either real or personal at the 
election of the holder, for he may proceed for its recovery either against land or person. 
The word therefore, indicates the remedy for unpaid annunity, and not only the 

source whence it is derived (5). A personal annuity of inheritance will pass under a general 
bequest ^Aubin v. Daly 4 B. and Aid. 59]. 


(1) Hawk. 128, 129; Theob. 447, 5th Edn. ; Hend. 296; Wms. 1201. 

(2) Hawk. Y27; Wms. 1201-2; Theob. 448, 5th Edn. 

(3) Theob. 367, 3rd Edn. 

(4) Hawk. 125. (5) jpjqod20i. 
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trusts, not necessarily with a judgment for administration. Thus where a 
testator directed a certain sum to be paid to one of his executors in considera- 
tion of his trouble, until a final settlement of his affairs should take place, and 
the executor proved the will and acted, and sometime after the testator’s death 
a suit for administration of his estate w'as instituted, but no receiver appointed, 
though some of his assets were still outstanding, it was held that the annuity 
did not cease on account of the institution of the suit [Baker v. Martin^ 8 Sim. 
25 ; Hull V. Christian^ L. R. 17 E. 54 6q](i). 


102 . [161 (S)]. — Where the will directs that an annuity 


Period of vesting' 
where will directs 
that annuity be pro- 
vided out of proceeds 
of property, or out of 
property generally, 
or where money be- 
queathed to be in- 
vested in purchase 
pf annuity. 


shall be provided for any person out of the 
proceeds of property, or out of property 
generally, or where money is bequeathed to 
be invested in the purchase of an annuity 
for any person, on the testator’s death the 
legacy vests in interest in the legatee, and 


he is entitled at his option to have an annuity purchased 


for him, or to receive the money appropriated for that pur 


pose by the will. 


Sec post^ sec. 123 (!’) and sec. 303 of the Succession Act. 


Illustrations, 

(a) A by hi.s will directs that his executors shall out of his property purchase an annuity 
of 1,000 rupees for B, B is entitled at his option to have an annuity of i.OOO rupees for his 
life purchased for him, or to receive such a sum as will be sufficient for the purchase of such 
an annuity (2). 

(b) A bequcath.s a fund to B for his life, and directs that after B’s death it shall be laid 
out in the purchase of an annuity for C. B & C survive the testator. O dies in B’s lifetime. 
On B’s death the fund belongs to the representative of C. 


NOTES AND COMMENTARIES. 

§ 1. The section, § 3. Illustration (b) 

§ 2 . Illustration (a) § 4 . Where annuity cut short. 


Extent of the section. 

This section is extended to the Hindus, Jainas, Sikhs and Buddhists. 

§ 1, The section.— This section is based on the principle which is 
applied in cases of bequests for the benefit of persons, containing a direction 
that they should be applied or enjoyed in a particular manner. In^ such cases, 
if the purpose of the bequest is the sole benefit of the legatee, he will be entlted 

<i) Wms. 1292 ; Theob. 37;*, 3rd Edn.; T. L. Lect. (1881) 249. 

(2) See ( 2. Infra, ^ 



THE HINDU WILLS ACT. 


53 * 


[section 162 (s). 


to receive the money regardless of the particular modes directed for the enjoy- 
ment or application (i). [See section 125 (S) This rule is so jealously 

observed that, even where the testator expressly declares that the legatee shall 
not be permitted to receive the money, the Court will hold such declaration 
inoperative [ReMabbett^ (1891) i Ch. 707]. Thus in Stokes v. Cheek [29 
L. J. Ch. 922 ; 29 Reav. 620], Romilly, M. R., directed the price of the annuity 
to be paid over to the annuitant, observing — “It is a useless form to direct a 
purchase if the annuity is to be sold again” (2). 

Where R. by his will directed his trustees, out of the proceeds of sale and 
conversion of his estate and after payment of his debts and testamentary 
expenses, to purchase in the name of his wife a Government annuity of 400/. for 
her life, and the wife survived the testator but died within 16 days before 
the will was proved or any debts paid, it was held, that the annuity and the right 
to take its value in cash instead of the annual payment, vested in the widow 
on the testator’s death, and therefore her legal personal representatives were 
entitled to the sum which at the date of the testator’s death would have 
purchased the annuity \In re Robbms ; Robbins \ (1906) 2 Ch. 648 ; 
(1907) Ch. 8 (C.A.)]. 

§2. IllUStPation (a). — This is Palmer v. Cratefurd Swanst. 417, 488) 
which establishes tlie principle that the legatee for whose benefit a gift of 
money i^ intended, may, if he survive the testator, elect either to take the sum, 
or to have it laid out in an annuity (3). 

§ 3. IllUStPation (A). — This illustration embodies the result of the cases 
of Bay ley v. Bhhop (9 Vcs. 6) and Day v. Day (i Drew. 569). lliese cases lay 
down that, where money is bequeathed to be invested in the purchase of an 
annuity for the life of the legatee, and thij legatee dies before it is laid out, or 
even before the fund is available, as during the life of the person after whose 
death the investment is to be made, still it is a vested legacy, from the 
death of the testator, and the sum will belong to the personal representatives 
of the legatee (4). And if the legatee for whose benefit it was intended survived 
the testator, he may elect either to takij the sum [Stokes v. Cheeky supra^ or to 
have it laid out in an annuity [Dawson v. Jfearn, 1 Russ and M., 606, 608 ; see 
Kerry, Middlesex Hospital, 2 D.M. and G. 584]. 

§ 4. Where annuity cut short. — In such a case the legatee is not 
entitled to receive the capital money if there is a conditional limitation cutting 
short the annuity on the happening of a specified event [Hatton v. May, 3 Ch. D. 

148]. 


103. [162 (S)“|. — Where an annuity is bequeathed, but the 
Abatement of an- assets oi the testatof are not sufficient to 
^ pay all the legacies given by the will, the 

annuity shall abate in tlae same proportion as the other pecu- 
niary legacies given by the will. 


(1) Wms. 103J, loth Ed. ; i Jarm, 396-97, 4th Edn. 

(2) I Jarni. 397, 4th Edn . ; Theob. 365 jrn Edn. ; 444*45- Stb Edn.; Hend. 298. 

(3) Wms. 946, lotli Edn. Theob. 346, 3rd Edn. ; 444, 5th Edn. 

, <4) Wm«, 946, lOti Ed. Theob. 364, 3rd Edn.; 444, 5th Edn. 
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NOTES AND COMMENTARIES. 

§ 1 . The section, § 4. Annuities to become payable, 

§ 2 . Annuities and general legacies, § 5 . The process, 

§ 3. English practice for Xialuing annuity. 


Extent of the section. 


This section is extended to the Wills of Hindust Jainas, &c. 

§ 1. The section. — This is in accordance witli the rule laid down in Hume 
V. Edwards (3 Atk. 693), Leivin v. J^xoin (2 Ves. Sim. 417) and other English 
cases (1). In Milkr v. Huddlcstone [4 Mac. and (1. 523J (2), the rule was thus 
explained by Lord ("ottenham ; — “'Fhe reason is, that the testator, in the 
absence of clear and conclusive j^roof to the contrary, must be deemed to have 
considered that his estate would be sufficient, and consequently not to have 
thought it necessary to provide against a deficiency by giving a priority in case of 
a deficiency, to some of the objects of his bounty.” The principle will equally 
apply whether the annuity is to commence immediately on the death of the testa- 
tor, or at a future period (3), or whether the lagacies be immediate or on the 
death of the annuitant (Street v. Street^ 2 N. R. 56) (4). And if annuities abate 
with reference to other legacies, they must, of course, abate between themselves 
(Innes v. Mitchell^ 2 Phill. Ch. C., 346) (5). 


§ 2. Annuities and general legacies— As a rule, annuities and general 
legacies stand upon an equal footing, and on a deficiency of assets they abate 
proportionally fsee/cj/sec. 107 (P) and 111 (P)]. “In such cases a value is put 
upon the annuity, and then a [iroportional abatement is made between the annu- 
ity and the legacies, and then the annuitant (although it is only a life aniiuit)), or 
his representative, if he be dead, is entitled at once to receive a sum equal in 
amount to the valuations so abated” \^Carr v. Inglcby\ i DeG. and Sm. 362 : Long 
V. Hughes,^ Ibid 364 ; Wroughtofi v, Cob/uhoun^ TtSlI (fi)* 

§ 3/ English practice for valuing annuity— The value, in England, 
is ascertained thus : “If all the annuitants be living at the period of division, the 
value must be ascertained at the death of the testator. If they be all dead, the 
value must be taken to be the respective amounts of arrears ; but if some be 
dead and others living, the value, as to the former, will be taken at the amount 
of their arrears, and as to the latter at the amount of their arrears added to the 
calculated value of the future payments” (Todd v. Bielby^ 27 Beav. 353) (7). In 
the case of a reversionary annuity which has come into i)os.session, the value 
must be taken to be the present value of the annuity added to the amount of 
arrears due since it came to possession (Potts v. Smithy L. R. 8 683) (8). 


§ 4. Annuities to become payable. —Annuities to become payable 
when all the legatees are paid, and annuities payable immediately, abate /arf 
passu [(/.<?, by the same gradation, or equally) Ingham v. Daly^ 9 L. R. In 484] (9) 


(1) See Wms. 1373. 

(2) Wms. 1373. 

(3) Wms. 1373. 

(4) Ibid. 

(5) See sec. 107 (P), { 3. 

(8) 2 W. and T. L. C. 287 ; Wms. 1373, F. n. ; 

(7) See Theob. 737-38, 5th Edn. 

(8) Ibid, 


Theob. 446. 5th Edn. 

(9) Theob. 39, 5th Edn. 
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§ 8 - The process* — As to the process for arriving at the capitalized I'alue 
of an annuity, see Jtt the goods of Rushton L. R. 3 C., 736). See sec. iii (P) 
post. 


104. [168 (S)]. — Where there is a gift of an annuity 


Where there is a 
gift of an annuity 
and a residuary gift^ 
the whole of the 
annuity to be first 
satisfied* 


and a residuary gift, the whole of the an- 
nuity is to be satisfied before any part of 
the residue is paid to the residuary legatee, 
and, if necessary, the capital of the testa- 


tor’s estate shall be applied for that purpose. 


NOTES AND COMMENTARIES. 


§ 1 . The central rult\ 


S 2 . Where annuitm direct ed out oj 
income become charge on the 
corpus. 


Extent of the section. 

This section is extended to the Hind is, Jainas, Ac., and to the Parsees. 

S 1 . The grenoral rule. — “'rhu ^a^ieral rule is, that if there be a clear 
gift of a life-interest and a reversion, and the estate proves insufficient, each 
party, the tenant for life and the reversioner, must bear the loss in proportion 
to his interest. Hut if there is a gift of an annuity, and a residuary gift, the 
annuity takes precedence, and the wliole loss frills on the residuary legatee 
[Croly V. WWi/, 3 l)e G. M. and (}. 993]. The reason is, that a residuary 
legatee is entitled to nothing until the general legacies are fully satisfied {Ibid ) ; 
and, as seen in the last preceding section, for purposes of abatement, annuities 
are treated as gencial legacies (1). See sections 107 (P), 118 (P), 119 (P) and 
121 iy\post 

^ 2. Where annuities directed out of income become charge 
on the corpus — A testator directed a conversion of all his estate and then 
gave annuities out of the income, and subject to such annuities he gave his 
estate absolutely to his bnjther. The income proving insufficient for the 
payment of the annuities in full, it wa.s held, they were a charge on the corpus. 
The principle laid down by Cozen Hardy, m. k., is this : If you find a trust 
to pay out of income an annuity and nothing either in the express terms of 
the will or upon construction t(; determine the time during which the income 
available for payment of the annuity is limited, then it may be a continuing 
charge. A mere trust for the payment of an annuity is not necessarily a trust 
to pay the annuity only out of income accruing during the life of the annuitant. 
If, however, you find a trust to pay out of income with no such limit * * * 

and then a disposition of the estate subject to the annuity, that charges the 
annuity upon the corpus of the estate just as much as a gift of real estate, 
subject to the payment of the testator’s debts, charges the debts upon the real 
estate [In re Haworth ; Howarth v. McKinson (1909) 2 ch. 19 (C. A.)]. 


<t) Wms, laWs Hend. T, S ip, 2nd Edn. 
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PART XXVI, (ACT X, J865). 

-;o;- 

OF LEGACIES TO CREDITORS AND PORTIONERS. 


105. [164<S)] . — Where a debtor bequeaths a legacy to 

his creditor, and it does not appear from 
cntitied*to’ie^cy*M the will that the legacy is meant as a satis- 
weiia.s defat. faction of the debt, the creditor shall be 

entitled to the legacy as well as to the amount of the debt. 


NOTES AND COMMENTARIES. 

S 3. '‘KSatisf action'' 

S 4 . llViere Ic^a^^y not meant satis 
faction. 

Extent of the section. 

This section is applicable to the Wills of Hindus, Jainas, &c. 

§ 1. Ppeliminary. — It is a rule in the ICnrlish Courts of Equity, that 
where a debtor betiueaths to his crediU>r a legacy cciual to, or exceeding the 
anujunt of his debt, it shall be iiresumed, in the absence of anything to the 
contrary, that the legacy was meant by the -testator as a satisfaction of the debt 
\Brown v. Dawson^ l*rec, ("hanc. 240 ; Talbot v. S/ircrosbury, Ibid^ 394 ; Fowler 
V. Fowler^ 3 P. Wins. 353]; but that where the legacy is of less amount than the 
debt, it shall not be deemed a part payment in satisfaction \Graham v. Graham^ 
I Ves. Sen. 263]. This rule, however, though it has long prevailed, has met 
with the censure of several eminent Judges, and the Courts in England have 
inclined to lay liold of any minute circumstance whereupon to ground an 
exception to it (i). [See Re Rattenbcrry (1906) i Ch, 667J. 

This being so, the Law Commissioners in their report on the Bill which 
eventually became the Indian Succession Act, say : — 

‘‘Here, as elsewhere, we have departed from the English law, where its 
, . ^ provisions appeared to us to be objectionable in them- 

LawCommissioners selves, or especially inapplicable to India. Above all 
• things, we have aimed at giving effect to the plain meaning 

of the words of the testator, without endeavouring to do, or say for him, that 
which he has not done, or said, for himself.” 

“We have accordingly discarded the rules by . which the English Courts 
are compelled to presume, in the absence of any intimation to the contrary, 

Ji) See Wms. 1302 and F. N. 1303 ; Hawk. 299 ; Theob. 672, 5th Edn. 


§ 1 . Pr€liminar)\ 
§ 2 . The section. 
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that where a debtor bequeaths to his creditor a legacy equal to or exceeding 
the amount of his debt, the legacy is meant by the testator to be a satisfaction 
of the debt ; that where parent [sec. 165 (S)] who is under a legal obligation 
to provide a portion for his child, fads to do so, and afterwards bequeaths a 
legacy to the child, the legacy is meant to be a satisfaction or fulfilment of 
the obligation.” 

“ We have in like manner, discarded [sec. ?66 (S)] the rule of English law, 
that where a father bequeaths a legacy to a child and afterwards advances a 
portion for that child, he thereby adeems the legacy. We have endeavoured 
so to frame the law in this respect as to prevent the occasion from ever arising, 
which in England requires a nice balancing of judgment, a large discretion, 
the prosecution of a difficult enquiry, and the admission of parol evidence of 
the intentions of the testator” (i). 

§ 2 . The section. — So far as bequests to creditors are concerned, the 
suggestions of the commissioners arc carried into effect by this section. Ac- 
cordingly, a creditor in this country to whom a legacy is given, is prima facie 
entitled to the legacy as well as the amount of the debt. That is to say, no 
presumption of satisfaction is to bo raised as it is done in England, where a 
debtor bequeaths to his creditor a legacy ecjual to or exceeding the amount 
of his debt. In other words, as Mr. Justice Beaman says, the doctrine of 
satisfaction has been expressly abolished in this country by this section. In 
this country and under this section, the rule for the guidance of the Court in 
such cases, is, to give effect to the plain meaning of the words of the testator, 
without endeavouring to do, or say for him, that which he has not done, or said 
for himself.” 'i'hus where the testator, a Khoja Mohamadan,* being indebted 
to his brother, H. M., the plaintiff, to the extent of Rs. 9,000, bequeathed to 
him an equal amount in these words, “ To my brother, H. M., I give Rs. 9,000, 
as Bakshis (Hiba), and the plaintiff claimed the legacy as well as the debt, it was 
held, that he was entitled to both [Hassonalfy Moledina v. Papatlal Parbhudas 
(1912) I. L. R. 37 B., 211 ; Pestonje Pramji (1910) 12 Bomb. L. R. 863, 
followed in principle]. 

§ 3 . Satisfaction. — “ Satisfaction” may be defined to be the making 
of a donation with the express or implied intention that it shall be taken as 
an extinguishment of some existing claim which the donee has upon the 
donor (2). 

The general rule with respect to the satisfaction of debts by legacies is, that 
where a testator gives to a creditor a legacy of equal or greater amount, that 
is a satisfaction of the debt ; but for this purpose the legacy must take effect at 
the same time as the debt is payable. 


* Notwithstanding^ some doubt as to whether the Khojas of Bombay are governed by 
Hindu Law, Mr. Justice Beaman has applied this section in this case, observing that, 
'^although the Indian Succession Act does not apply to Hindus, Mahomedans or Buddhists, 
it cannot be doubted that it was the intention of the Legislature to announce what they 
considered to be a generally correct principle of interpretation universally applicable unless 
overridden by some special provision of local law or usage” [_Hassonally Moledina v. 
Papettlal Parbhudm, supra, at p. 214]. His Lordship further observed to the effect that if 
the Mahomedan law was to be applied to the case, the will would have to be interpreted 
Ip < msordance with the provisions of the general law of evidence and in particular by thei 
, fUSQvIsipns of sedtipn 92 of the Indian Evidence Act. 


(1) Gstaettp^ cif ^ 

(2) IP99; |arm. 1156, iJth Ed, 
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A testator left a legacy of £400 to his creditor, but fixed no time for its 
payment. Under the law the legacy was not payable until twelve months after the 
death of the testator [sec. 117 (P), There was a debt of 

owing to the creditor by the testator payable within three months after his 
death. It was held that the legacy was not to be taken as given in satisfaction 
of the debt [/« re Harlo£k ; Calham v. Smith (1895) i Ch. 516]. 

§ 4. Where legracy not meant satisfaction. -In the following cases the 
legacy was held not to mean satisfaction of the debt : Where the legacy was 
for a less amount than the debt \Reynolds v, Rohmson^ 82 N. Y. 103 ; Deichman v. 
Arndtj 49 N. J. Eq. 106] ; where not payable soon [Calham v. Smithy 64 L. J. Ch. 
325 ; Clark v. Seivell, 3 Atk. 96]; where the legacy was contingent [Stewart v. 
Conrady 100 Va. 'fiSJ ; where it was uncertain in amount like a residue {/Met ) ; 
where of a different nature [Deichman v. Arndty supra ; Huston v. Huston^ 37 
Iowa 668] ; where not directly to the creditor [Reynolds v. Robinson^ supra] \ 
where it was given before the debt was contracted [Heisler v. Sharps 44 N. J. 
Eiq. 167] ; where it became liquidated [Reynolds v. Robinson^ supra ; Glover v. 
Patten^ tJ. S. 394]. 


• 106. [165{S)] — Where a parent, who is under obligation 

by contract to provide a portion for a child, 

Child prima facie ■’ , r i i 

entitled to legacy as fails to do SO, and afterwards bequeaths a 

well as portion. , i i • i , , , ■ • 

legacy to the child, and does not intimate 
by his will that the legacy is meant as a satisfai'tion of the 
portion, the child shall be entitled to receive the legacy as 
well as the portion. 


Illustration. 

A, by articles entered into in contemplation of his marriage with B, covenanted that he 
would pay to each of the daughters of the intended marriage a portioio of 20,000 rupees on 
her marriage. This covenant having been broken, A bequeaths 20,000 rupees to each of 
the married daughters of himself and B. The legatees are entitled to the benefit of this 
bequest in addition to their portions. 


NOTES AND COMMENTARIES. 

1. Portion, § 2. Person in loco parentis, 

§ 3. Portion and advamement. 


Extent of the section. 

This section is incorporated in the Hindu Wills Act and is applicable to the Hindus 
Jainas, Ac. 

S t* Portion. — A “ portion” is a provision secured in any way to a child 
by a parent, or by some other person standing in loco parentis ; and such chi)d 

. . i. ' 

■■y ■ '.63 
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is called Poriioner, The term properly designates only gifts or settlements made 
by and for others standing in this relation to each other and not gifts to 
strangers^ that is, persons who are not legitimate children of the donor or 
settlor, or children to be benefited by the person in loco parentis (i). Or, in 
short, portion is that part of a person’s estate which is given or left to a child (2). 

See I^w Commissioners’ Report in sec. 164 (S), supra. 

§ 2 . Person in loco parentis.— A person in loco parefiHs to a child is, 
a person who means to put himself in the situation of the lawful father of the 
child, with reference to the father’s office and duty of making a provision for the 
child {Powys v. Mansfield^ 3 Mylne and Cr. 359). In other words, a person 
who assumes the parental duty to provide for the child, is one in loco parentis to 
that child. “The test seems to be whether the circumstances, taken in the 
aggregate, amount to a moral certainty that the testator considered himself in the 
place of the child’s father” (3). A grand-father making provision for his son’s 
daughter, a minor, the son being alive, is not a person in loco parentis to that 
daughter [see Jugjivandas Kdramchand v. Brijdas Lalji^ 7 Bomb. L. R. 299]. 

§ 3. Portion and advancement. — There is a distinction between 
portion and advancement. See sec. 42, Succession Act. As to what is an 
anvancement (see Ibid). 

107. [166 (S)]. — No bequest shall be wholly or partially 
No ademption fay adeemed by a subsequent provision made 
fw legated **”*'^**°” by settlement or otherwise for the legatee. 


Illustrations. 

(a) A bequeaths 20,000 rupees to his son 6. He afterwards gives to B the sum of 

20.000 rupees. The legacy is not thereby adeemed. 

{b) A bequeaths 40,000 rupees to B, his orphan niece, whom he had brought up from 
her infancy. Afterward.s, on the occasion of B's marriage, A settles upon her the sum of 

30.000 rupees. The legacy is not thereby diminished. 


NOT^ES AND COMMENTARIES. 

§ 1. Rule of English law, § 2. AdemptM* and Salis/action,*^ 

§ 3. Application of the rule to Hindu Wills, 


Extent of the section. 

This section is applicable to the Hindus, &c, 

§ !• Rule of English law. — “ If a child be provided for by his father 
by gift or settlement, and he afterwards bequeaths to the same child a legacy 
equal or nearly so, as to its various incidents, to the amount previously secured, 
then in the absence of a contrary intention appearing in his will, this legacy 


(I) Flood. 51. 

g ) Wharton. L. Lex. 
) Rood, i 726, t^e. 
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« . - p must, according to the present state of the law, be strongly 

tion presumed to be meant as a substitution of the former 

® provision, or as it is technically called, a Satisfaction of 

th£ Portion. In other words, a prima fade presumption arises that the father 
did not intend to confer a two'fold benefit ; hence the dictum that Equity leans 
against double portions.’’ [See Exparte Pye^ i8 Ves. 153] (i). 

“ Conversely, when a legacy is in the first instance stated in some 

«... , . existing will as bequeathed by a father to a child, and 

gacy by Pbrtion. subsequently a gift or other provision is made inter vivos 
with a view to benefit the same child, this legacy after the 
testator’s death is regarded as a portion^ and is said to be adeemed by the 
second gift, &c., that is to say, it is satisfied thereby, although of course as 
before, only in the absence of a contrary intentitm clearly apparent.” [fbid^ (2) 

But “ where the gift by the will and the portion are not ejusdem generis (3), 
the presumption will be repelled. Thus land will not be presumed to be 
intended as a satisfaction for money, nor money for land” (4). 

Constructive ad- ^ ademption or satisfaction of a legacy is 

emption. termed constructive (5). 

§2. “Ademption” & “Satisfaction.” — The difference between 
Ademption and Satisfaction lies in this : — “ In Ademption the former benefit is 
given by a will, which is a revocable instrument, and which the testator can alter 
as he pleases, and conseciuently when he gives benefits by a deed subsequent to 
the will, he may either by express words, or by implication of law, substitute a 
second gift for the former, which he has the power of altering at his pleasure. 
Consequently, in this case, the law uses the word ademption^ because the 
bequest or devise contained in the will is thereby adeemed, that is, taken out 
of the will. But when a father, on the marriage of a child, enters into a 
covenant to settle either land or money, he is unable to adeem or alter that 
covenant, and if he gives benefits by his will to the same objects, and he 
either states, or the law raises the presumption, that this is to be in satisfaction 
of the covenant, he necessarily gives the objects of the covenant the right to 
elect whether they will take under the covenant, or whether they will take 
under the will.” That is to say, in case of satisfaction^ the portion which the 
testator has covenanted to pay can only be satisfied by the bequest with the 
consent of the objects of the covenant ; whereas, in care of ademption the 
gift by will is revocable and the testator may substitute for it any form of 
gift he pleases. Again, in the former case the question whether the gift by 
will was intended to be a satisfaction of the covenant is a question of testa- 
mentary intention ; in the latter the question is as to the effect of an act subse- 
quent to the will, and not as to any intention manifested by the will itself 
[see Lord Chichester v. Coventry, L. R. 2 H. L. 71, 90] (6). 

See Law Commissioners’ Report, last para, sec. 164 (S), ante. 

§ 8. Application of the rule to Hindu Wills. ~ rhe prima fade pre- 
sumption against double portions, or two-fold benefits noticed above ^ i suprd^ 

(1) Wms. 1338-39; Flood. 51-52 ; 2 W. & T. L. C. 338 ; Bigelow 370. 

(2) Wms. 1338-39 : Flood. 52 ; 2 W. & T. L. C. 33* ; Bigelow 370. 

(3) See secs. 57 {H) & 90 (S) J 6 , ante. 

(4) Wms. 1341 ; Flood 52. 

(5) Flood. 52. 

(6) a W. and T. L. C. 373. 
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may be repelled or fortified by intrinsic evidence derived from the nature of 
the two provisions or instruments [Lord Chichester v. Coventry y supra ; Weall 
V. Riccy 2 Russ and M. 251). 7 'his rule which is founded chiefly on the dictum 
of Sir John Leach in Wea/i v. Rice (supra)y has been applied to the case of a 
Hindu will in Jugjivandas v. BHjdas (7 Bom. L. R. 299 ), In that case, the 
testator, a partner, in the firm of Jugjivan Himraj made a will in which, after 
referring to several gifts which he had made in his lifetime out of a certain sum, 
directed that his property consisting of ****** “ should be administered 
by his executors in accordance with certain provisions of the wiir\ Among 
those provisions was a bequest in favour of his son’s daughter, Bai Nathi, then 
a minor. This was to the following effect : — For Bai Nathi * * * * Rs. 2,000 
out of my property are to be set apart on the condition that * * * On 
the very next day the testator had a credit entry of Rs. 2,000 made in Bai Nathi’s 
name in the books of the said firm of Jugjivan Hemraj. The entry ran as follows : 
“ Credited to the account of Bai Nathi Rs. 2000 in cash. Credited to your account 
and debited to the account of Bai Karam Chand Velji (the testator).” The ques- 
tion being, whether the credit entry was the same as that mentioned in the provi- 
sion of the will ; or which is the same thing, whether there were double gifts or 
“ double portions” as such gifts are called, and if so, whether they are valid, it 
was held, that the two gifts were different, and the credit entry had nothing to 
do with the provisions of the will. In delivering the judgment of the Court. 
Mr. Justice Chandavarkar said : “ The question is one of the testator’s inten- 

tion and though the will here is gr>verned by Hindu Jmw, the principles of 
English Law as applied to what are called “ double portions” may well be borne 
in mind as principles of equity, justice and good conscience, in ascertaining 
that intention From the terms of the will, the terms of the credit entry, and the 
surrounding circumstances.” His Lordship then referring to a passage in Lord 
Cranworth’s judgment in Lord Chechester v. Coventry (supra), quoted with 
approval the following dictum of Sir John Leach in Wealt v. Price (supra), as 
affording “ a guide to the determination of the question I have now to decide”: — 

“ Where the two provisions are of the same nature or there are but slight 
differences, the two instruments afford intrinsic evidence against a double pro- 
vision. Where provisions are of a different nature the two instruments afford 
intrinsic evidence in favour of a double provision” [Jugjivan Das v. Brijdas, 
supra\ 
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OF ELECTION. 


108. [ICT'^CS)]. — Where a man, by bis will, professes to 

. dispose of something which he has no 

Clrcttmstances in . r , 

vUeii election takes right to dispose of, the person to whom 
the thing belongs shall elect either to 
confirm such disposition or to dissent from it, and in the 
Jatter case lie shall give up any benefits which may have 
been provided for him by the will. 

See exception^ sec, 1^2 (S)^ infra. 


NOTES AND COMMENTARIES. 

§ 1. The section. § 4. He shall give up any benefits,'^ 

§ 2. Preliminary . S 5. Finality of election, 

§3. “ By his wilF^ § 6. Estoppel by election. 

§ 7- The doctrine applied to Indian 
cases. 

§ 8. The doctrine applied to appoint- 
ments under power. 


Extent of the section. 

This section is incorporated in the Hindu Wills Act and is applicable to the Wills of 
Hindus, Jainas, Sikhs and Buddhists It is also applicable to the wills of Parsees. 

§ 1. The section. — This section and section 168 (S), correspond to 
the ist rule in section 35 of the Transfer of Property Act (Act IV, 1882). That 
rule is to the following effect : — 

Where a person professes to transfer property which he has no right to 
transfer, and as part of the same transaction confers any benefit on the owner 
of the property, such owner must elect either to confirm such transfer or to 
dissent from it ; and in the latter case he shall relinquish the benefit so 
conferred, and the benefit so relinquished shall revert to the transferor or his 
representa^e as if it had not been disposed of, subject nevertheless, 

wbei^the transfer is gratuitous, and the transferor has, before the election, 
died or otherwise become incapable of making a fresh transfer, 
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and in all cases where the transfer is for consideration, 

to the charge of making good to the disappointed transferee the amount or 
value of the property attempted to be transferred to him. 

§ 2. Preliminary. — it is a principle of Equity, that a person, who 
accepts a benefit under an instrument, must acceptt he whole, whether favourable 
or unfavourable, giving full effect to all its provisions, and must at the same 
time renounce all rights inconsistent with it. If, therefore, a testator affect 
to dispose of property which is not his own, at the same time giving a benefit 
to the one to whom that property belongs, the devisee or legatee, shall not 
be permitted to keep his own property and enjoy the fruits of the devise or 
bequest, but he must elect whether he will part with his own estate and accept 
the benefit conferred on him, or continue to enjoy his own properly, and 
reject that benefit. I'his is what is called the “ doctrine 
Doctrine of election, of election.” It rests on “the rational exposition of the 
will, that where a testator devises what he has no 
power over, upon a supposition that his Will will be acquiesced 
in, the Court compels the devisee, if he will take advantage of the 
will, to take entirely, but not partially under it ; there being a tacit condition 
annexed to all devises of this nature, that the devisee do not disturb the dis- 
position M'hich the devisor has made” [see Strcatjield v. Strcatjield^ Ca. Temp. 
Talbot. 176; Birmingham^ Kvivau^ 2 Sch. and Lefr. 449; Rogers v. Jones ^ 
L, R. 3 Ch. I). 668 ; Syine v. Badger^ 92 N. C. 706 ; Caulfield Sullivan^ 85 
N. Y. 153 ; Havens v. Saehetf, 15 N. Y. 365 ; and also Borhes v. Ameeroonnissa 
Begum^ 10 Moo. I. A. 340 ; Mangaldhs v. Ranchhoddas Bhavdnidds^ 1 . L. K. 
14 B., 438J (i). 

^Election,’ may accordingly be defined to be the “obligation imposed upon a 
party to choose between two inconsistent or alternative 
^Election/ defined, rights or claims, in cases wdiere there is clear intention of 
the person, from whom he derives one, that he should not 
enjoy both. Every case of election, therefore, presupposes a plurality of gifts or 
rights, with an intention, express or implied, of the party, who’ has a right to 
control one or both, that one should be a substitute for the other. The parly 
who is to take, has a choice ; but he cannot enjoy the benefits of the both” (2). 
Or, in othea w'ords, '‘election' is an equitable arrangement by which “full effect 
is given to a donation of that w^hich is not the property of the donor” (3). (a) 

(a) '*A disposition calling for^an application of the doctrine of election may be made under 
two following different states of circumstances: Either the donor may know that the pro- 
perty he assumes to deal with is not his own, but belongs to another, and notwithstanding 
such knowledge he may assume to give it away ; or he may give it away, not knowing that 
it belongs to another, but erroneously and in good faith supposing that it his own. In the 
first of these two cases, the presumption of an intention on the part of the donor to annex 
a condition to the gift calling for an election by the beneficiary plainly agrees with the 
actual fact, at all events it violates no probabilities. When a testator devises an estate 
belonging to A to some third person, and at the same time bestows a portion of his own 
property upon A., he undoubtedly must rely upon the benefits thus conferred upon A as an 
inducement to a ratification by A of the whole disposition To give A the property which 
the testator was able to dispose of, and at the same time to allow him to claim his own 
estate, which had been devised to the third person, by his own paramoMi^t title, would be 
to frustrate the evident intention of the testator. In the second case, ^ testator, or 

(1) 2 W. and T. L, C. 3^ ; Story. Eq. Jur. § 1077 ; Bigelow. 

Jarm. 443; 4th Edn. ; Theob. 91, 5th Edn. 

(2) , Story. Eq. iur. { 1075. 

(3) Story* Eq, Jar. i 1077. 
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Election is either express and positive, or implied or constructive. If a 
testator should bequeath an absolute legacy of Rs, 10,000, or a life annuity of 
Rs. 1,000 per annum, at the legatee’s election, this will be a case of express 
and positive election, So, if the testator bequeaths one of his horses, or a 
horse, and if there be more than one, the legatee will have the election, which 
horse he will have. This is also a case of express election. But if the testator 
should devise an estate belonging to his brother, to a third person, and at the 
same time bequeath to him (brother) a sum of Rs. 10,000, the election will be 
implied or constructive (t). It is, therefore, clear that this section deals with 
the latter kind of election, i, implied or constructive election. 

Now, since a devise or beciuest of that which is not the property of the 
testator, is void artilw, the question may naturally suggest itself, on what ground 

other donor, erroneously supposes that the property which he undertakes to give away is 
in fact his own, the doctrine of election applies with the same force and to the same 
extent as in the former. Here it is in the nature of things simply impossible that the 
donor could actually have had the intention which the theory imputes to him, since he 
really believes himself to have a disposing power of the property or to be dealing with 
property which is his own. And yet the earlier decisions, at least, regarded the pre.sumed 
intention to annex- a comdition to the gift as the true foundation of the doctrine in this case 
..as much as in the other. The course of reasoning through which the Judicial mind passed 
in reaching these conclusions is very plain, and, as I think, very natural. In an early 
case of the first kind, where a testator had designedly assumed to devise property over 
which he knew that he had no disposing power, the Courts saw and were compelled to 
see an actual intention of the testator to annex the tacit condition to his gift, and this 
intention was made the basis of the doctrine of election as applied under such circumstances. 
When another case arose of the second kind, where the testator had acted under an 
erroneous supposition, the Court, having concluded that the doctrine of election must also 
be applied here, naturally, and, as a part of their verbal judicial logic, gave to it the same 
foundation in an assumed intention of the testator, although under the circumstances, no 
such intention actually existed or could exist. The doctrine, therefore, although originally 
springing from an actual intention, and although professing always to be based upon the 
intention, is really independent of intention; while the language may still be repeated 
that the Court presumes an intention no evidence would ever be admitted for the purpose 
of showing its existence or non-existence In short the doctrine of election has become a 
positive rule of the law governing the devolution and transmission of property by instruments, 
of donation, and is invoked wholly irrespective of the intention of the donor, although in the 
vast majority of cases it undoubtedly does carry into effect the donor’s real purpose and 
design.” 

"What then, is the real foundation It is possible to answer this question. There 
is, in my opinion, a true rationale which at once relieves the doctrine of election from all 
the semblance of technicality and untruth attaching to it when it is referred to a presumed 
intention, which prevents it from being regarded as a stretch of arbitrary power on the 
part of the Court, and which shows it to be in complete harmony with the highest require- 
ments of righteousness, equity, and good faith. 1 venture the assertion that the only true 
basis u'pon which the doctrine can be rested is ^ * * * * the grand principle that he 
who seeks equity must do equity * * * There is no doctrine more unmistakably and 

completely derived from this grand principle than that of election. The whole theory and 
process of election is a practical application of the maxim. — *He who seeks equity must do 
equity.’ A party asserts his claim to certain property ; in order that he may obtain any 
relief he must acknowledge and make provision for the equitable rights of other parties 
derived from the same instrument, and to that end must make his election so that in either 
choice those rights shall be preserved. The very election which he is obliged to make 
consists I n the " " others which the principle demands. In this principle 

is found a giiflic b|^y pla nation and a solid foundation tor the doctrine which is thus seen to 
harmoniae.|ni;JHp^hases and applications, with the requirements of justice and good 

(l) StiSi^|b; Jur. §1076; Shep. T. 432, 447. 

(?) Pomefeyi i } 464-465. pp. 773-777. Mr. Pomeroy's conclusions are approved in 
B^Mer v. Kel^ [(Riiss), 33 South, 974] and cited in Penn v. Guffgenheimert 76Va . 839, 846. 
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does the Court uphold such devise or bequest ? We have already seen that the 
doctrine of ‘election* is based upon principles of Equity only. The ground 
upon which the Courts of Equity interfere in such cases, is, “that the purposes 
of substantial Justice may be obtained by carrying into full effect the whole 
intentions of the testator. And in regard to cases of implied election, the 
foundation of the doctrine is still the intention of the author of the instrument; 
an intention, which, extending to the whole disposition, is frustrated by the 

failure of any part The intention being assumed, the conscience of the 

donee is affected by the condition (although it is destitute of legal validity), 
not express, but implied, which is annexed to the benefit proposed to him. 
For the donee to accept the benefit, while he declines the burden, is to defraud 
the design of the donor** (i). See F. note (a) p. 542, supra. 

Suppose A devises to C property belonging to B, by a will, whereby he 
bequeaths to B, Rs. 10,000. Here, if B elects against 
4. ♦ 4 CTi chooses to hold his own property 

ra oy examp e. renounce the benefit of the bequest made to him, it 

is clear that the design of the testator will be frustrated, and C, the devisee, 
will be disappointed, and would be wholly remediless, the devise being void at 
law. But equity contemplates such a transaction in a different light, and will 
treat the substituted legacy of Rs. 10,000, “ not as an extinguished title, but as 
a trust in the legatee for the benefit of the disappointed claimant (C), to the 
amount of his interest therein or, “will assume Jurisdiction to sequester the 
benefit intended for the refractory donee (B), in order to secure compensation 
to him whom his election disappoints** (2). That is to say, if A devises to C an 
estate of B worth Rs. 10,000, and by the same instrument gives to B a sub- 
stituted legacy of Rs. 20,000, and if in such case B refuses to part with bis own 
property, C will have a claim of compensation to the extent of Rs. 10,000, to 
secure which equity will treat the sum of Rs. 20,000 as a trust in the hands of 
B, or will sequester the same for that purpose. Or in other words, if B should 
choose not to surrender his own property, he will be bound to surrender an 
equivalent value of the benefits given him by the will, to render compensation 
to the disappointed devisee ; and will be entitled to lay a claim to the difference, 
which in the above case is Rs. 10,000. This is the rule of English law as 
established by recent decisions [see Rogers v. /ones, L. R. 3 Ch. D. 688 ; 
Pickersgill v. Rod^r, L. R. 5 Ch. 1 ). 963] (3). But under this section, B, by 
refusing to part with his property, forfeits such claim even. See illus. (a), sec. 
169 (S), infra. 


In cases of election, the question of intention is one of utmost importance. 

. In Warren v. RudaU (i J. and H. i, 10) Sir J. P. Wood, 

tttm^r^i^po^nce says ; “There it is a simple question of intention, 

how it operates* ' whether there is sufficient indication of an intention on 
the part of the testator to dispose of what was not his 
own property. When the Court discovers that intention, it will not permit a 
person to ta.ke anything under the will unless he will allow the whole of the 
testator’s wishes to be carried into effect.*’ It is, therefore, necessary, f(EF the 
operation of this doctrine, that, there must be an intention clearly mMife8M.>i 
in the will, or, as it is sometimes called, “a demonstration plain, or i^esseury 
; — 


(1) Story. I 

(2) Story. Eq. J^ 

(3) I Jarm 
(1886), 235^ 


ur i 1677. » " 

iur. if 1083. 

4th End.; 416*17, 5th Edn.; Theob. 91, 5th Edn. ; X tf ^ Lactj 
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implication” on the part of the testator to dispose of the property which is not 
his own {Ranciiffe v. Parkins 6 Dow. 149, 179]. For if the testator's expres- 
sions will admit of being restricted to property belonging to or disposable by 
him, the inference will be, that he did not mean them to apply to that over 
which he had no disposing power (see Dummer v. Pitcher y 5 Sim. 35). Thus, 
“a tnere recital in a will, that A is entitled to certain property, but not declaring 
the intention of the testator to give it to him, would not be a sufficient demon- 
stration of his intention to raise an election” IDaskivood v. Peyton 18 Ves. 

41) (I). 

In order to raise a case of election there must be a personal competency on 
Personal compe,- the author of the attempted disposition. Such 

tency necessary to* ' competency and the devise must further refer only to such 
raise a case of dec- property as is capable of being given by such a will ; as, 
where a testator domiciled in England, devises “all his 
real and personal estates, whatsoever and wheresoever,” and has Scotch 
heritable bonds, which do not pass by the will, for want of certain 
formalities required by the Scotch law ; here, the Scotch heir is not put 
to his election, but may take English property under the will without giving 
up the bonds (Allen v. Anderson^ 5 Hare 163 ; Maoctvell v. Afaxioelly 16 Beav 
fo‘6) (2). 

\Vith regard to personal competency, it is observable that, the inability of a 

. M * • Hindu widow to devise immoveable property, inherited 

abinty? ^ ® from her husband, does not arise from personal incapacity 

to devise, but it is of the same nature as that which pre- 
cludes every one else from disposing by will of what does not belong to him. 
[Per Sir Charles Sargent, C. J., in Mbngaldas v. Ratnchhoddas BhavanidaSy 
T. L. R. 14 B., 438, at 440-41]. 

No case of election will arise when it appears that the testator meant only to 

^ dispose of the property, provided he had power to do so 
Where election not r/-!. i - c: ’ vt ;ii - 


Hindu widow's in- 
ability. 


raised * v. Kemble^ 5 Sim 525] (3). Nor will any such case 

be raised, when the testator is found to have been labour- 
ing under an erroneous belief, although he might expressly declare that he has 
made his will on the faith of such belief [Langston v. Langston 21 Beav, 552 ; 
Dashwood v. Peyton^ supra\ (4). 

Wheie the party disputing the validity of a bequest does not claim as his 
own any property that the testator has disposed of, no question of election 
arises [Kamal Kumari Devi v. Narendra Nath Mukherjee (1907) 9 C. L. J. 19]. 

The doctrine of election is applicable to interests immediate, remote, 
t contingent [see illus. (^), and sec. 169 (S), post], of value 

do 5 rinft^*^ ^ * or not of value [Wilson v. Totvnshend 2 Ves. Jun. 697 ; 

(5) Dillon V. Parker [(1818) i Swan. 359, 402, n.] 
It ..is only applicable as between a gift under a will, and a claim dehors 
(foreigl^ to) the will and adverse to it, and not as between one clause in a 
wilkW^ Ctoother clause in the same will [Re Lord Chesham ; Cemndish v. 

r 

(t) Wmflj. 1448; 1 Jarm. 452, 4th Edn. ; Story. Bq. Jur. f 1089. 

(A) Wms. 14^ ; 1 Jarm. 446, 448, 4th Edn. ; 418-20, 5jth Edn. 

(4) Theop. 961 5th Edn. 

Co Theob. 92, 5th Edn. 
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Dacrej U R. 31 Ch. D. 466 ; Wollaston v. King^ L. R. 8 Eq. Ca. 1653(1). 
Thus, there is no election where under the same will a legatee takes several 
legacies, some of which arc onerous. In such cases the legatee may reject the 
onerous without forfeiting the others v. Trinity Hall, 9 Ves, 525, 533 

(2). But if the onerous and beneficifflegacies are given together as one entire 
gift, or there is an intention that the legatee shall not take one without the other, 
he must take all or none [see sec. 1 10 (S) ante\ Thus in Talbot v. Earl of 
Radmr (3 My. & K. 254), a testator bequeathed a leasehold house to his sister, 
and he also bequeathed to her an annuity for her life. The rent reserved by the 
lease was higher than the house would let for at the time of the decease of the 
testator. The question was, whether, if the legatee disclaimed the lease, she 
could retain the annuity. It was held by Sir John Leach, M. R., that, as it was 
the plain intention of the testator that his estate should no longer be subject 
to the rent of the leasehold house, the legatee could not, in that respect, dis- 
appoint his intention, and retain the benefit given by his will; but she must 
take the benefit am onere ^fj. But in such cases, the question is one of inten- 
tion of the testator, whether the legatee will take all or none, or the beneficial 
only repudiating that which is burdensome [Warren v. Rudall, i J. & H. 1] (4). 

The difficulty of sustaining a case of election is always much greater where 
the testator has a partial interest in the property dealt with, than where he pur- 
ports to devise an estate in which he has no interest at all. For if the testator 
has some interest, the Court will lean as far as possible, to a construction which 
would make him deal only with that to which he is entitled.” In these cases 
the question is not simply whether the testator referred to particular property, 
but whether he intended the beciuest to comprise such property inclusive of the 
interest oi \i\soo<i^xiex [Lord Rancliffe y. Lady Parky nSy 6 Dow. 185 ; Henry 
V. Henry R. 6 Eq. 286 ; Miller v. Thurgood, 33 Beav, 496 ; Padbury v. 
Clark, ^ ^ G. 298] (5). 

flit r, are likely to be of frequent occurrence in this country, and 

accordin^yi it is suggested that this Act leaves unnoticed “ a difficult class of 
cases” (6). , '0^^ 

The doctrine of election has been held not to apply to creditors ; for, “ no 

. case of election arises where the benefit conferred on the 

apply^to Vedftor^^ owner of the property attempted to be disposed of is the 
^ * payment of a debt due to him from the transferor,” L e,, the 

testator [Kidney v. Cous\maker, 12 Ves. 136] (7). But the release of a debt due 
to the testator from the legatee, while the testator releases a debt due to the 
legatee from a third person, will put the legatee to his election [Synge v. Synge, 
L. R. 15 Eq. 389] (8). Nor will the doctrine apply for the purpose of enabling 
the testator to evade a rule of law founded on public policy, as for instance the 
rule against perpetuities Oliver^ s settlement (iqok) i Ch. 191 ; Re Wright, 

(1906) 2 Ch. 288]. 

§ 8. “By his will.*’ — That is, upon the face of his will (9). The mean- 
ing 'is, that the testator’s intention to dispose, which, as it has already appeared, 


(1) Wms. 1448; I Jarm. 445, 4th Edn ; 417, 422, 5th Edn. ; Theob. 95, 5th 

(2) I larm. 450, 4th Edn.; Hend 304; Theob. 104,5th Edn. 

(3) Wms. 1454 ; i Jarm. 450, 4th Edn. ; Theob. 105, 5th Edn. : Hend, 304. 

(4) Wms 1455; 1 Jarm. 450, 4th Edn. ; Theob. 79 3rd, Edn. ; 104, 4th Edn 

(5) I W. and T. L. C. 382 ; i Jarm. 456, 4th Edn. ; Wms. 14^. F. n. ^ . 

(6) Sto^s. 133. 

(7) Wms. 1449 ; I Jarm. 451, ath Edn. ; Theob. 81, 3rd Edn. 

(8) Band. T. S. 154, 2nd Edn. ; Tt^ob. 97, $th Edn. 

(9) ,Wims. ; 448 j* Stokes. 129. 



THE HINDU WILLS ACT’, 


547 


SECTION 167 (S)»] 

is tfee chief point, must, in all cases, appear by the will alone. In cases which 
require it, the Court may, however, look at the external circumstances, and con- 
sequently receive evidence of such circumstances for the purpose of ascertaining 
the meaning of the terms used by the testator. But parol evidence is not 
to be resorted to except for the purposagjf proving facts which make intelligible 
something in the will which, without the md of extrinsic evidence, cannot be 
understood [Lord Langdale, in Clementson v. Gund}\ i Kee. 309 ; Siratton v, 
Best^ I Ves. Jun. 285] (i). 

§ 4. “He shall gfive up any benefits” “'rhese words settle the ques- 
tion, whether where a legatee elects against the will, such election induces the 
necessity of relinquishing the benefit given by it in foto^ or only imposes an 
obligation to inden^dfy the claimants whom it disappoints ; or which is the 
samething, whether the principle on which the doctrine of election jirocceds, 
is forfeitine or compensation. So the legatee who elects against the will, must 
under this section, forfeit all benefit under the will. But in England, as already 
seen, the rule is, that compensation only is to be made (2). 


§ 5. Finality of election. — Election once made cannot be retracted ; 
it is final, and unalterable [ ScarJ v. Jardine^ 7 App. Cas. 360] (3). But a 
person having elected under a misconception is entitled to make a fresh election 
^Kidney v. Coussmaker^ 12 Ves. 136] (4) 


§ 6. Estoppel by election. — The main object of the doctrine of elec- 
tion as will appear from the above is the protection of the net result of testa- 
mentary writings. 1'his being so, where a testator left two testamentary instru- 
ments, one dealing with his property in Scotland and the other with his property 
in Australia, desiring expressly, that the former \vas to be interpreted according 
to Scotch law and the latter according to the law of New South Wales, and there 
were large bequests made to his widow in both the wills, but so far as the Scotch 
will was concerned the widow elected to take against the will relying, upon her 
right as a Scotch widow, the question was, whether by such election she wiM 
estopped from claiming under the Australian will, and it was held that she was 
estopped. ^ 

The rule of law is stated to be that, whether a person leaves one writing 
or several such writings it is the aggregate or the net result that constitutes 
the will, or in other words, the expression of his testainentarv wishes ; so that 
when the law of approbate and reprobate (/>., the doctrine of election) is applied, 
it is this, the net result of the testamentary writings which it is intended to 
protect from invasion [Douglas- Menzics v. Umpheiley (1908) A. C. 224 (P. C.)]. 


§ 7. The Doctrine applied to Indian cases.— In Mangaidas v. Ran- 
chhoddds Bhavdnidds ( 1 . L R. 14 B., 438), Divalibai a Hindu widow, died 
making a will in respect of property which she had inherited from her 
husband, Tulsidas, who died childless. By her will she left a legacy of Rs. 2,000 
to the plaintiff, and the rest of the property to the defendant’s father, who was 
also appointed the executor of her will. I'he plaintifl and the defenc^nt’s father 
were the sons of the sisters of her husband, Tulsidas. The plaintiff sued to 
r6^Wr the legacy and also half of the property left to the defendant’s father, 
claimed the legacy under the will and the half share of the property as heir 





ms. 1448 
s. 1456. 

^ t’s L. C. 192. 
IKm. 471, 4th Edn, 


Hayne’s L. C. 191, 
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of Tulsidas. It was held that the plaintiff should be put to his election, whether 
to take the legacy under the will, or half the property as heir of the testator's 
husband. In delivering the judgment of the Court, Sir Charles Sargent, C. J., 
said : — “ The doctrine of election depends upon an implied condition that the 
devisee will comply with all the provi^iops of the will by renouncing the right 
to his own property ” (see Pramam Dasi v. Lukhi Narain Mitter, I. L. R. 
12 C., 60). 


Ratification, 

election* 


not 


But ratification is not election. Where a person disposes of property by 
will over which he has no power of disposition, the will 
may be ratified by the person entitled to the property. 
In Purmanundas Jeevundass v. Venayekrao Wassoodeo 
(I. L. R. 7 B., 19; L. R. 9 1. A. 86; 12 C. L. R. 92), the will, though invalid 
for want of testator's power, was held to “ turn upon the eftect of ” other tran^ 
sactions, e, g., acknowledgment agreeing to become a joint trustee for the 
management of the testator’s dedicated Dharamsala for sadhoos and saints. 


'V^^ere a testator disposed of ornaments describing them as “ my own and 
my wife Motivahu’s ornaments, jewels set with stone and pearls, gold and 
silver,” it was held, that no question of election could arise “ if there were 
other ornaments which she wore, and of which the testator had power to 
dispose,” the wife's stridhan ornaments not falling within the description {Pdi 
Mdmubdi v. Dossd Morarjiy I. L. R. 15 B., 443, 452). 

§ 8. The doctrine applied to appointment under power*— The 

doctrine of election is applicable to cases of appointment under a power Thus 
if one having a special power give benefits by will out of his own property to 
the objects of the power, and appoint the subject of the power to strangers, 
or to an object of the power charged in favour of strangers, the former will be 
obliged to elect in favour of the latter f Whistler v. Webster 2 Jun. Im. 367 ; 
White v, Jfhite zz Ch. D. 555 ; Pe Wheatley 27 Ch. D, 606]. But the doctrine 
does not apply if the testator shows that he is aware that the appointment is 
of doubtful validity (i). 


109 * [168 (S)]. — The interest so relinquished shall 

Devolution of in- ^^^olve as if it had not been disposed of by 

ter^ relinquished the will in favour of the legatee, subiect, 
by the owner. "’ll o » j > 

nevertheless, to the charge of making good 

to the disappointed legatee the amount or value of the gift 
attempted to be given to him by the will. 

See exception, sec. 172 (S), infra. 


, coinpensation, which has to be made by a person electing to take 
against the will, is a charge upon the benefits he receives under the will (see 
PickersgiU v. Rodgers, L. R. 5 Ch. D. 163) (2). 

See illus. (a), next section, and sec. 167 (S), § i, supra. 


(1) Jann. 830 dtit Edn.; Farwell 307, ist Edn. 

fa) I Jamt44i», 4tb Edn. ; Theob. 78, 3/6 Edn. ; 95, 5th Edn. 
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110. [169 (S).] — This rule will apply whether the 


TestAtor’s belief as 
to his ownership im- 
materiale 


testator does or does not believe that 
which he professes to dispose of by his 
will to be his^wn. 


See exception^ sec. ij2 ( S)^ infra. 


Illustrations. 

(tt) The farm of Sultanpore was the property of C. A bequeathed it to B, giving; a 
legacy of 1,000 rupe^To C. C has elected to retain his farm of Sultanpore, which is worth 

rupees. C forfeits his legacy of 1,000 rupees, ol which 800 rupees goes to B, and the 
remaining 200 rupees falls into the residuary bequest, or devolves according to the rules of 
intestate succession, as the case may be. 

(6) A bequeaths an estate to B in case B’s elder brother (who is married and has 
children) shall leave no issue leaving at his death. A also bequeaths to C a jewel, which 
belongs to B. B must elect to give up the jewel, nor to lose the estate. 

(c) A bequeaths to B 1.000 rupees, and to C an estate which will, under a settlement, 
belong to B if his elder brother (who is married, and has children) shall leave no issue living 
lit' his death. B must elect to give up the estate, or to lose the legacy. 

(d) A. a person of the age of 18 domiciled in British India, but owning real property 
in England, to which C i.s heir-at-law, bequeaths a legacy to C, and, subject thereto, devises 
and bequeaths to B ^*all his property, whatsover and wheresoever,” and dies under 21. The 
real property in England does not pass by the will. C may claim his legacy without giving 
up the real property in England. 


NOTES AND COMMENTARIES. 

§ I, The section. § 3. Illustrations. 

§ 2. Does or does not believe.” 


Extent of the Section. 

This section is applicable to the Wills of Hindus, Jainas, &c. and also to tliuse of Parsis. 

§ 1, The section. — This corresponds to the 2nd rule in section 35 
of the Transfer of Property Act. That rule is based upon this section and 
is almost a verbatim reprint of it. It runs as follows : — 

“The rule in the first paragraph of this section applies whether the 
transferor does or does not believe that which he professes to transfer to be 
his own.” 


§ 2* Does or does not believe.” — it is immaterial for the operation 
of the principle of election, whether the testator di.spo.ses of property which 
does not belong to him, knowing it not to be his own, or whether he does so 
under the erroneous belief that it is his own. It will be sufficient if it is clear 
that the testator intended to dispose of the property of the devisee or legatee, 
/. property belonging to the person whom it is attempted to put to his 
election, and did not intend to dispose of any interest of his own in such 
property ; although, if the property was erroneously supposed to be his own, . 
that would not affect the case ; for the Court would not speculate upon what 
the testator would have done if he b^d known the true title [ v. 
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\Vcbst€Ty 2 Vcs. Jr. 370 ; Cooper v. Cooper^ L. R. 6 Ch. I-). 15 i Havens v. 
Sackeit, 15 N. Y. 365J* (i). 

Thus it is not necessary to prove that the testator was aware that the pro- 
perty was not his own \Coutts v. Ackimrih^ L. R. 9 Eq. 5191(2). 

§ 8. Illustrations. “-Illustrations {p) and {c) show that the doctrine is 
applicable to contingent interests. 

In Illustration (</), the real property does not pass by the will, because 
the testator A, by the law of England being an infant is legally incompetent 
to make a will, and succession to immoveable property is governed by the 
lex loci rei sitw (see Hearle v. Greenbank, 3 Atk. 695, 715 ; Carry y, Aske%v, 
1 Cox. 241 ; also see Man,e;aldds v. Ranchhoddds Bhdvanidds, I. L. R. 14 B., 
438, at 440, where these cases have been noticed] (3). 

111. [170 (S)]- -A beciuest for a man’s 

benefit is, for the pLir[)Ose of election, Ihe^ 
same thing as a be([iiest made to liimself. 
See exception, see, iT2 ( 5 ), infra. 


Bequest for a man’s 
benefit how regarded 
for the purpose of 
election. 


Illustration, 

The farm of Sultanpore Ivhurd beinjf the property of B. A bequeathed it to C ; and 
bequeathed another farm called Sultanpore Buzrung to his own executors with a direction 
that it should be sold, and the proceeds applied in payment of B ’s debts. B must elect 
whether he will abide by the will, or keep his farm of Sultanpore Khurd in opposition to it. 


A person deriving 
a benefit indirectly 
not put to his elec- 
tion. 


112. [171 (S)]. — A person taking no 
benefit directly under the will, but deriving 
a benefit under it indirectly, is not put to 
liis election. 

See exception^ next section. 


Illustration, 

The lands of Sultanpore are settled upon C for life, and after his death upon D; his 
only child. A bequeaths the lands of Sultanpore to B, and 1,000 rupees to C. C dies 
intestate shortly after the testati)r, and without having made any election. D takes put 
administration to C, and as administrator elects on behalf of C's estate to take under the 
will. In that capacity he receives the legacy of 1,000 rupees and accounts to B for the 
rents of the lands of Sultanpore which accrued after the death of the testator and bd^pre 
the death of C. In his individual character he retains the lands of Sultanpore in oppositi^ilf^ 
to the will. 


* (i) I Jarm. 445 » 4 ^^ ; Wms. 1447 ; Story. Eq. Jur. f 1093 ; Bigelow 346. 

(2) Sro. and Sheb. Act IV, 91, 2nd £dn. 
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Extent of the section. 

This section and the last two proceeding sections are applicable to the Wills of Hindus, 
&c. and of the Parsis. 

§ 1. The SBCtion* — This section corresponds to the 3rd rule in section 
35 of the Transfer of Property Act (Act IV of 1882). That rule is laid down 
in the following words : — 

“ A person taking no benefit directly under a transaction, but deriving a 
benefit under it indirectly, need not elect.*’ 

55 2* Th0 pule fupthep illustrated. — 'J'he mhi may be further illus- 
trated by the case of Lady Ccevan v. Pulteny^ (2 Ves. Jun. 544). In that case 
a lady elected to take a certain estate under a will which purported to dispose of 
her property and that of her husband ; and it was held that the benefit which 
the husband consequently took as tenant by the courtesy did not raise a case 
•for his election. Here the benefit taken by the husband was clearly both indirect 
and derivative. In such cases the person who derives the indirect interest 
docs so by reason of an incident to the jiropcrty belonging to the person 
through whom it is derived, and it is thus not a benefit conferred by the 
person professing to transfer property which he has no right to transfer on the 
owner of such property within the meaning of section 167 (S) ante (1). Hence 
the doctrine of election *^does not iireclude a party claiming by the will from 
enjoying a derivative interest, to which he is entitled at law under a legal 
estate taken in opposition to the will” (2). 


A person taking 
under a will in his 
individual capacity 
may in another 
character elect to 
take in opposition 
to it. 


113 . rl72 (S)]. — A person who in his 
individual capacity takes a benefit under 
the will, may in another character elect to 
take in opposition to the will. 


Illustration, 

The estate of Sultanpore is settled upon A for life, and after his death upon 
B. A leaves the estate of Sultanpore to 1 ), and 2,006 rupees to B, and j,ooo 
rupees to C, who is B’s only child. B dies intestate, shortly after the testator, 
without having made an election. C takes out administration to B, and as 
administrator elects to keep the estate of Sultanpore in opposition to the will, 
to relinquish the legacy of 2,000 rupees. C may do this, and yet claim 
'‘iWs legacy of 1,000 rupees under the will. 


(1) Wms. 144S-49 ; I Jarm. 444, 4th Edn, ; Bro. and Shep. Act IV, 91, 2nd. Edn*|.' 
Theob. 92, sth Edn. ; Bigelow 347. 

(2) Wms. 1449. ^ r " ' ■ 
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Exception to the six last rules.— Where a particular gift is expressed 
in the will to be in lieu of something belonging to the 
Exception. legatee, which is also in terms disposed of by the will ; 

if the legatee claims that thing, he must relinquish the 
particular gift, but he is not bound to relinquish any other benefit given to him 
by the will. 


Illustration. 

Under A’s marriage settlement his wife is entitled, if she survives him, to the enjoyment 
of the estate of Sultanpore during her life. 

A by hi*? will bequeaths to his wife an annuity of 200/. during her life, in lieu of 
her intere'^ the estate of Sultanpore, which estate he bequeaths to his son. He also 
gives his wii.. legacy of t,ooo/. The widow elects to take what she is entitled to under the 
settlement. She is bound to relinquish the annuity, but not the legacy of 1,000/. 


NOTES AND COMMENTARIES, 


§ 1. The section. — This is the 4th rule in section 35 of the Transfer 
of Property Act (IV of 1882), with slight verbal alterations only. That 
rule is worded thus : — “ A person who in his one capacity takes a benefit 
under the transaction may in another dissent therefrom.” 

Messrs. Shephard and Brown say : — Of course trustees, administrators, 
&c., may elect in one way for their beneficiaries, <&c., and in another for them- 
selves. Strictly speaking, however, they do not as a rule take any benefit when 
acting as such trustees, &c., and this paragraph (section) was probably inserted 
for the purpose of removing all doubts as to the applicability of the rule in 
Lady Cavan’s case” [see sec. 171 (S) § 2] (i). 

§ 2« Further illustration. — Where a testator bequeathed all his 
property to his nephew, in which he included the share of his brother’s 
widow in the ancestral property, and at the same time made a suitable 
provision for her maintenance and worship, and the widow having at first 
sued for and obtained the allowance allotted to her under the will, afterwards 
brought a suit for a share in the ancestral property, it was held that having 
regard to the doctrine of election, the widow was precluded from bringing such 
a suit, she having previously made her election by enforcing her claim for 
maintenance [Pvamada Dasi v. Lakhi Narain Mitter^ I. L. R. 12 C., 60]. 


114. [173 (S)]. — Acceptance of a benefit given by the 
will constitutes an election by the legatee 
^o take under the will, if he has knowledge 
of right to elect, and of those cir- 
'•'***• cumstances which would influence the 

judgment of a reasonable man in making an election, or if 
waives inquiry into the circumstances. 

(1) Bro. and Site^. Ac|^TV» 1882,92, and Edn. 
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Illustrations. 

(a) A is owner of an estate called Siiltanporc Khurd, and has a life-interest in another 
estate called Siiltanporc Biizrung to which, upon his death, his son B will be absolutely 
entitled. The will of A gives the estate of Sultanpore Khurd to B, and the estate of 
Sultanpore Buzrung to C. B, in ignorance of his own right to the estate of Sultanpore 
Buzrung, allows C to take possession of it, and enters into posses.sion of the estate of 
Sultanpore Khurd. B has not confirmed the bequest of Sultanpore Buzrung to C. 

{b) B, the eldest son of A, is the possessor of an estate called Sultanpore. A bequeaths 
Sultanpore to Cl and to B the residue of A’s property. B having been informed by A’s 
executors that the residue will amount to 5.000 rupees, allows C to take po.s.session of 
Sultanpore. He afterwards discovers that the residue does not amount to more than 500 
rupees. B has not confirmed the bei^uest of the estate of Sultanpore to C. 


NOTES AND COMMENTARIES. 

1 . The section. S 2 . Those circumstances which 

would iftfluence.'' 


Extent of the section. 

This section is incorporated in the Hindu Wills Act and is applicable to the Hindus, 
Jainasi &c. 

§ 1. The section. — This section is in accordance with the case of Worth’ 
inaction v. Wiginton (20 Beav. 67), in which it is laid down that where there is 
full knowledge election may be presumed from aquiescence (i). It corres- 
ponds to the 5th rule in section 35 of the Transfer of Property Act, 1882, which 
is to the following effect : — 

“ Acceptance of the benefit by the person on whom it is conferred con- 
stitutes an election by him to confirm the transfer, if he is aware of his duty 
to elect and of those circumstances which would influence the judgment of a 
reasonable man in making an election, or if he waives enejuiry into the 
circum.stances.” 

§ 2. “ Those circumstances which would influence.”— As to the 

circumstances under which an election may be required to be made, the 
general rule is, in the words of Mr. Justice Story, “ that the party is not bound 
to make any election until all the circumstances are known, and the state, 
and condition, and value of the funds are clearly ascertained for until so 
known and ascertained, it is impossible for the party to make a discriminating 
and deliberate choice, such as ought to bind him to reason and justice” (2). 
The enquiry, therefore, as to what acts or acquiescence constitute an election, 
must be conducted according to the circumstances of each case, rather than 
by any general princijSle. The questions that generally present themselves for 
determination are : — “whether the parties acting or acquiescing were aware of 
their rights ; whether they intended election ; whether they can restore the 
individuals affected by their claim to the same situation as if the acts had 
never been performed ; or whether these inquiries are precluded by time” 


(i) Wms. 145s ; 1 Jarm. 471, 4th Edn. 
<%) Story. Eq. Jur. J 1098. 

70 
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[Worthington v. Wiginton, 20 Beav. 67; Wake v. Wake^ i Ves. Jun. 335 ; 
Cooper v.‘ Cooper, L. R. 6 Ch. 15 ; Fytche v. Fytche, L. R. 7 Eq. 494 ; Whistler v. 
Webster, 2 Ves. 371] (i). Positive acts of acceptance, or of renunciation 
are not, however, indispensible (2). 

In England, where there is full knowledge on the part of the legatee, 
election will be presumed from ac(iuiescencc. 1'his section, however, expressly 
declares that acceptance of a benefit given by the will constitutes an election, 
if the legatee has knowledge of his right to elect and of certain other circum- 
stances. But the question is, how is the legatee to obtain knowledge of them, 
Le,, of “ those circumstances which would influence a reasonable man in making 
an election.” In England a party bound to elect is entitled first to ascertain 
the value of the funds and for that purpose may sustain a bill to have all 
necessary accounts taken (3). Does such a suit lie here ? Sir Whitley Stokes 
says, “ Here in the High Courts such a suit may be brought, but in the maffas- 
sal, unless perhaps by flection 181 of Act VIII of 1859 (i. e., sections 394 and 
395 of Act XIV of 1882 corresponding to Or. XXVI, rr. ii & 12 of the Code 
of 1908), no ])rovision seems to exist for such a case by the Code of Civil Proce- 
dure or otherwise” (4). 

In a very recent case it has been held in England that the husband is 
bound to elect, where the will by his deceased wife confers benefits on him, 
between those benefits and the property belonging to himself disposed of by 
the will, even though the property so disposed of belongs to him by acejuisition 
in her right under the law as it stood before the Married Womens Property 
Act, 1882 ; provided that the property is one that could validly pass under 
the will, if, at the date of the will, it was her own [/// re Harris ; Leacroft v, 
Harris, (1909) 2 Ch. 206]. 

An election under a misconception of the extent of claims on the fund 
elected, is not conclusive [Kidney y, Conssmaker, 12 Ves. 136] (5). See sec. 

I ^’7 

The following words of Sir Richard Garth, C. J., are in point : — 

“It is clear, that she (the plaintiff) must have known that this ancestral 
property, which was insufficient for her supjwrt, was devised to her nephew, for 
the very purpose of his providing her with a maintenance. In other words, 
she must have known that this maintenance was provided for her in lien 
of her ancestral property, axA knowing this, she brought a suit in 1873 to 
enforce her claim for maintenance against the whole of the property devised 
by Brindaban (the testator) including this ancestral property” [Pramada Dasi 
V. Lakhi N, Mitter^ I. L. R. 12 C., 60 at 62]. 

Where the person who has to elect between two estates is in possession of 
both, no presumption of election can be drawn from the fact that he continues 
in possession [Padbury v. Clark, 2 Mac. & G. 298 ; Spread v. Morgan, 1 1 
H. L. C. 588] (6). 


(1) Wms. 1455 ; ^ 47*1 4 th Ecln.; Story. Eq. Jiir. f 1098. 

(2) Story. Eq. Jur. § 1097. 

(3) Wms. 1455 

(4) Stokes 130. 

{£) Wms. 145s ; t Jarm. 471, 4th Edn. ; Story Eq. Jar. J 1098. 
( 6 ) H^nd. T. S. 158, 2nd Edn. 
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115 . [174 (S)].~ Such knowledge or waiver of inquiry 
Presumption aris- shall, in the absence of evidence to the 
by* Contrary, be presumed if the legatee has 

enjoyed for two years the benefits provided 
for him by the will without doing any act to express dissent. 


NOTES AND COMMENTARIES. 

§ li The section § 2 . Two years.'' 


Extent of the section. 

This section is incorporated in the Hindu Wills Act and i.s applicable to the Hindus, 
Jainas, &c. 

§ 1. The section. — This is the 6th rule in section 35 of the 'rransfcr 
of Property Act, -1882, with very slight alterations. 'Fhat rule is in these 
words : — “Such knowledge or waiver shall, in the absence of evidence to the 
contrary, be presumed, if the person on whom the benefit has been conferred 
has enjoyed it for two years without doing an> act to express dissent.” 

§2* ‘‘Two years.’* — “'I'he limitation of this period is novel but likely 
to be useful” ( I ). It is a period of enjoyment of the benefits provided 
by the will (2). 

The presumption is a rebuttable one. VV'^hen, however, any })resuniption 
arises, it would seem to be binding upon those claiming under the person 
electing [see Pramada Dasi v. Lakhi Narain Mi f ter, 1. L. R. 1 2 C., 60]. 

It would also appear that, in case either of the subject-matters of election is 
reversionary, the period of two years will not begin to run before both fall into 
possession, as until then they cannot be enjoyed \Padbury v. Clark., 2 Mac. 
and G. 298] (3). 


116 . [175 (S)]. — Such knowledge or waiver of inquiry 
, may be inferred from any act of the legatee 

Confirmation of . -y , , 

bequest by act of wliich renders it impossible to place the 
legatee. persoiis interested in the subject-matter of 

the bequest in tlie same condition as if such act had not 
been done. 


Illustration. 

A bequeaths to B an estate to which C is entitled, and to C a coal mine. C takes 
possession of the mine, and exhausts it. He has thereby confirmed the bequest of the 
estate to B. 


(1) Stokes. 130. (2) Hend. 306. 

^ ( 3 ) Stokes. 133 Bro. and Shep. Act. IV, 931 2nd Edn. 
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NOTES AND COMMENTARIES 


Extent of the section. 

This section is incorporated in the Hindu Wills Act and is applicable to the Hindus, 
jainas. &c 

The section. — This section corresponds to the 7th rule in section 35, 
Act IV, 1882 (Transfer of Property Act) which is expressed in the following 
terms : — 

“Such knowledge or waiver may be inferred from any act of his which 
renders it impossible to place the persons interested in the property professed 
to be transferred in the same condition as if such act had not been done.” 

“The rule here set out may be referred to the general principle of English 
law that a contract cannot be avoided where it has become impossible for the 
parties to be placed in the same position as if it had never been made” [Streat- 
field V. Streatfield^ Ca. temp, Talbot. 176; see Syud Taleb Hossein v. Shaik 
Ameer Bt/ksh, 22 W. R. 529; Muhammad Mohidin v. Oitavil Ummache^ i M. 
H. C. R. 390]. 

In Syud Taleb Hossein v. Shaik Ameer Buksh {suprd)., Mr. Justice Phear 
said : — 

“And he cannot repudiate it when he has allowed that to occur on the 
footing, or in view, of the contract which renders it impossible that the parlies 
should be put in statu t/uo. He can only avoid the contract, can claim to have the 
contract reckoned as void and of no force, when the rej)ayment of the 
consideration on the one hand, and return of the subject matter or other 
undoing of the contract on the other, will place the parties in their original 
relative situations as if no contract had ever been entered into.” 


117. [176 (S)].- — If the legatee shall not , within one year 
When testator’s re- after the death of the testator, signify to 
caii^n^t^at^to testator’s representatives his intention 
to confirm or to dissent from tlie will, the 
representatives shall, upon the expiration of that period. 
Effect of non-com- require him to make his election ; and if he 
ta^rert witWn aw- Comply with such requisition 

asonabie time. within a reasonable time after he has 

received it, he shall be deemed to have elected to confirm 
the will. 


This section ciirresponds to the 8th rule in section 35, Act IV, 1882 
That rule is thus declared : — 

“If he does not, within one year after the date of the transfer, signify to 
the tratttferor or his representatives his intention to confirm or to dissent from 
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the traiijsfer, the transferor or his representatives may, upon the expiration of 
that period, require him to make his election ; and if he does not comply with 
such requisition within a reasonable time after he has received it, he shall be 
deemed to have elected to confirm the transfer.” 

In England no time is fixed by law within which an election must be made. 
But when a time is specially limited, the person, who should elect and fails to do 
so within that time, is deemed to have elected to take against the instrument 
[Sireaifieid w Streatfieid^ Ca. temp. Talbot. 176]. 


118 . [177 (S)]. — In c'ase of disability the election shall 

n be postponed until the disal^ility ceases, or 

Postponement of ^ . j 7 

election in case of until the election shall be made by some 
disability. 

competent authority. 


NOTES AND COMMENTARIES. 

S5 1, The section. § 2. Practice in Rutland. 


Extent of the section. 

This section is appli<'ablc to the Wills ot Hindus Jainas, Ac., «nd wiso to those ol the 
Parsis. 

S 1. The section. — This section corresponds to iJie 9th rule in section 
35, Act IV, 1882, That rule is as follows : — 

“In case of disability, the election shall be postponed until the disability 
ceases, or until the election is made by some competent authority.” 

§ 2. Practice in Engfland. — The practice in Hngland is, generally to 
direct an entjuiry as to whether it is to the advantage of the infant to elect 
or disclaim [Brown v. Brown, L. R. 2 E(]. 481-86] (i). 

(1) Hend,309j Hayne. L. C. 191 . 



The Hindu Wills Act. 

[PART XXIX, ACT X, 1865], 


OF GRANT OF PRORATE AND LETI'ERS OF ADMINISTRATION. 


1.19i [187 (S)].- No right as executor or legatee can be 

established in any Court of Justice, unless 

Right «s executor ^ ..... - r.-.-, 

or legatee when es- a Court of competent jurisdiction in British 

ubiished. India shall have granted probate of the will 

under which the right is claimed, or shall have granted letters 

of administration with the will or with a copy of an 

authen ticated copy of tlie will annexed. 


NOTES AND COMMENTARIES. 

§ 1. The section^ S 6. Application of the section, 

§ 2 * ^^Ri^htas executor,^' S 7 . Non-compliance with the requin*- 

S 3 . Right as legatee,^' ment of the section, 

§ 4 . Court of competent jurisdiction, S B Shall have granted,'^ 

§ 5. Probate of the will.'^ 


Extent of the section. 

Thiis section is incorporated in the Hindu Wills Act and is applicable to the wills of 
Hindus, Jainas, &c. It is also applicable to those of Parsis. 

1. The section* — 'rhe law in England is the law' w'hich is laid down 
in this section [see Haji Mohamed Mitha v. Musaji 
Obiectand reasons. Esaji^ I. L. R. 15, B., 657, at 669 Farran J.l In 
England, it is in consequence of the exclusive jurisdiction 
of the Court of Probate (formerly the Ecclesiastical Courts) that an executor 
cannot assert or rely on his rights in any other Court without showing that he 
has previously established such right in that Court (i). Here also, the Probate 
Courts being vested with exclusive jurisdiction in matters testamentary [sec. 51 
(P), pos/j, the same result follows, that is, ordinarily probate or letters of 
administration with the will annexed is the only evidence of the executor, 
administrator or legatee’s rights [sec. 1 2 (P), post ; Brojanath Dey Sirkar v. 
Anandamayi Dasiy 8 B. L. R. 208] ; so that, a man claiming property as execu- 
tor or legatee must always be clothed with his representative character by means 
of such probate or letters (2). See Or. VII, r. 4, Code of Civil Procedure. 


i\) Wais. 997. 

Walker and Elg. 98, 99. 
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All the sections of the Indian Succession Act relating to grants of probate 
and letters of administration which had formerly been incorporated in this 
Act, have been removed from it and re-enacted verbatim in Act V of 1881, 
with the exception of this section only. Consequently, this section is still 
a section of this Act (i>., the Hindu Wills Act) by reference, having, of course, 
no corresponding section in the Probate and Administration Act (see sec. 
154, Act V of 1881). 'Fhis being so, probate, according to this section, is 
necessary in all cases of such Hindu Wills as fall within this Act [see sec, II, 
anie\ 

In reference to the above mentioned inclusion and exclusion of this section, 
Sir Charles Sargent, C. J. observes : “ It is impossible to suppose that this 
exclusion of secticJft’* 187 from the Act of 1881 could have been done inadver- 
tently. On the contrary it bears, from the very manner in which it was done, 
all the marks of having been done advisedly and of intention. The effect is 
to bring all Hindus, Mahomedans and other persons exempted from the 
operation of the Indian Succession Act by section 332 of that Act, immediately 
or as soon as the local Government with the assent of the Governor-General- in- 
Council may think fit, to all the provisions of that Act relating to grant of 
probate and letters of administration, excepting section 187, which, however, 
Tcmains in force in those cases to which the Hindu Wills Act of 1870 was 
made applicable.” 'Fhe result is, that except in cases falling under the Hindu 
Wills Act, an executor of any Hindu or Mahomedan VV^ill may establish his 
right in a Court of Justice without taking out probate [Sbeib Afoosa v. Sbeib 
Essay I, L, R. 8 B., 241]. 

The exclusion above referred to seems to be intended to draw a distinction 
between Hindus and Mahomedan.s, which is explainable by the fact that a 
Mahomedan dies intestate as regards the bulk of his properties (the bequeath- 
able share being only one-third), whereas a Hindu can dispose of, at least in 
Bengal, the largest area within the operation of this Act, his whole property 
without any restriction. 'I'he reason assigned by the Legislature for allowing 
the Mahomedans an option in matters of probate and letters (by this exclusion) 
was that to insist on probate or letters as essential would “ tend to impose upon 
a multitude of poor and ignorant people, in cases where there is no difficulty or 
dispute, an unnecessary amount of trouble and expense” (Statement of object 
and reasons). 

§ 2. “ Rigfht as executor.”— 'Fhe right of an executor is of a repre- 

sentative character [see sec. 4 (P), post\ and is perfected by the grant of 
probate. In all suits concerning ' property vested in an executor, when the 
contention is between the persons, beneficially interested and a third person, 
the executor so far represents the persons so interested that ordinarily it is not 
necessary to make them parties to the suit [see cr. XXXI s. i, C. P. Code, 
Act V of 1908]. But by virtue of this section in the absence of probate or 
letters, the suit will be dismissed [Mun Mohun Ghoska/v. Puresh Nath Eoy, 22 
W. R. 174]. 

§ 8. “ Rigrht as legatee.”— A legatee may propound q will for proof 
in solemn form, where the executor fails. He may also, if his legacy has been 
omitted in the probate, put an executor or other person interested under a 
will on proof of that will in solemn form (1). 


(i) Tr. and Coote, 362, 364. 
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A legatee may sue for his legacy and for accounts [Cursetjee Pesionjee v. 
Dadabhai Eduljee^ I. L. R. 19 M. 425]. Such a suit against an executor must 
[)roceed, either in the form of an administration suit [/;/ re Ram Chand Munshi \ 
Bidhatree Dassi v. Mutty Lall Ghose^ I. L. R. 21 C., 832], or otherwise 
[Purskottam v. Kaia Govindji^ I. 1 ^. R. 26 B., 301], according to circumstances. 

It is only where an executor fails to propound the will, that the legatee 
may himself propound it. Otherwise, if the will is once proved and probate or 
letters granted, it is not necessary under this section, that every legatee claiming 
under the will should separately apply for probate and prove the will [Chafidra 
Kishore Ray v. Prasanna Kumar i Dast^ 10 C. VV. N. 864 ; 4 C. T.,. J. 523]. 

Where a beneficiary entitled under a secret trust [see, supra^ sec. 127 (S)], 
claims through the legatee named in the will, this section applies, and he cannot 
maintain the suit without any grant [Lonis Kunha v. Sou^a, I. L. R. 31 M., 187, 
at 204; 18 Mad. 1 ... J. 158, at 176]. 

A legatee is not bound .to assert his title under the will till it has been 
probated, and the omission of such assertion cannot prejudicially affect him 
[Akhil Sundari Dasi v. Nanibala Dad (1910) 12 C. L. J. 486; see l/di^ 
Chohey v. Radhica Prasad (1907) 6 C. L. J. 662]. 

§ 4. “ Court of competent jurisdiction.’*— 'As regards the Adminis 

trator General of any of the Presidencies of Bengal, Madras and Bombay, the 
High Court at the Presidency town shall be deemed to be a Court of competent 
jurisdiction within the meaning of this section [see sec. 14, Act II of 1874- 
corresponding to sec. 6 Act III 1913 (Administrator Generars Act, 1913)]. 

As to what Courts are ordinarily competent to grant probate or letters of 
administration, see secs. 51 (P), 52 (P) and 87 (P), post. See also Chapter I, 
Probate and Administration Act, 1881. 

§ 5. Probate of the will.” — The word ‘probate’ in this section, has 
been held to mean the copy of a will certified under the seal of a Court of com- 
petent jurisdiction with the grant of administration to the estate of the deceased 
(t) [per Messrs. Justices Pontifex and R. C. Mitter, in Mun Mohun Ghosal 
v. Pur esh Nath Roy y 22^.^. 174]. This section is not to be interpreted 
by construing it with section 181 of the Succession Act or 6 (P) posty according to 
which probate can be granted only to an executor, but is to be interpreted with 
^ ^ reference to the general scope and intention of the Act. Thus 

* Probate’ includes ^ord “probate” includes letters of administration, and it 
tration!’ ° may be granted to a legatee [Mun Mohun Ghosal v. Puresh 

Nath Royy supra\ or a residuary legatee [Gordhandas 
V. Bai Ramcoovery I. L. R. 26 B., 267]. The result is, that, notwithstanding the 
terms of section 6 (P) post [or sec. 18 1 supra^ the grant of administration with 
the will annexed which a residuary legatee^ may obtain under section 19 (P) 
posty will satisfy the requirements of this section, entitling the grantee to 
establish his claim [Gordhandas v. Bai Ramcoovery supra ; Chakra Kisore 
May. V. Prasana Kumari Dasi (1910) 15 C. W. N. 121, P. C. ; 13 C. I-^ J, 

; 21 M. L, J. it6 ; 38 C, 327, 

§ 6* Application of the section*— Although in cases not falling under 
this Act, m executor is not bound to obtain probate [Bhagban Sang v. Bechar- 
daSf L L. R. 6 B., 73 ; Krishna Kinkur Roy v. Panchuram Munduly I. L. R. 17 

(i) This is exactly wh|it the Act defines. See deiinittons, ante. 
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C., 272; Ibidw, Rai Mohuti Rqyi^ I. L. K. 14 C., 37] it seems, that in cases 
fallini;; under Act VII. of 1889 (The Succession Certificate Act), debtors have 
a right (under section 4 of that Act) of insisting upon a plaintiff' executor 
taking out probate [sec Sheik Moosa v. Sheik Essa^ I. L K. 8 B., 241] But 
this cannot be supposed to lead to the conclusion, that an application for a 
certificate is to be rejected because the applicant might have applied for 
probate [Rh/idhs Eakir Chafidv. Bai Miihali^ I. L. R. 16 B,, 712]. 

This section api)lies not only where the executor or legatee seeks to estab- 
lish his right in any Court of Justice, as such executor or 
Where the section legatee, hut also where he claims to assert or rely on his 
applies. right in any Court in his capacity as such, or wants to 

transfer any property as such exequtor or legatee (i). It 
also applies to the case of a person claiming under the executor or legatee 
[see Haji Mahomed Mitha v. Musaji Esaji^ I. L. R. 15 B., 657]. 

Probate is necessary in support of legal title where beneficial interest 
passes by survivorship. See sec. 4 (P) post. 

Where it does not This section does not apply, i. probate is not 

apply. required, in the following cases : — 

{a) Where certificate of guardianship is aj^plied for \Patha71 AH Khan v, 
Bai Panihai^ I. L. R. 19 B., 83 2]^ 

(<^) Where the will was made before the Hindu Wills Act came into opera- 
tion, i. e,y before 1st. September, 1870 [Krishna Kinkur Roy v. Rai Mohan Roy 
I. L. R. 14 C., 37 ; Krishna Kinkur Roy v. Panchu Ram Mandate I. L. R. 17 
C. 272J 

(c) Where the will is made beyond the province in which this Act is in 
force [Kanhaiya Lai v, Afunni, I. L. R. 18 A., 260]. 

(d) Where the (question turns upon the existence or otherwise of an 
authority to adopt, this section does not apply, and an unprobated will may be 
received in evidence [see Venkantanarayana Pillai v. Subbamal^ 6 Mad. L. 
'r. 116J. 

{e) Where the assets do not exceed Rs. 1000, probate may be dispensed 
with and certificate under sec. 36 (corresponding to sec. 31 of the Administrator 
General’s Act, 1913) of the Admini.strator Gencrafs Act (11 of 1874) obtained 
[Narayan Sridhar v. Pandurang Bapuji (1910) 34 B., 506; 12 Bom. L. R. 

471]- 

§ 7* Non-compliance with the requirements of the section — 
effect of. — By the terms of this section an executor is, 'as a matter of course, 
precluded from establishing his right as an executor in any Court of Justice 
unless he takes out probate of his testator’s will. But the question is, is the 
will in such a case to be ignored for all purposes ? If this question be 
answered in the affirmative, the result will be that, a creditor’s just claims 
might be defeated by the debtor adopting the simple expedient of refus^ 
to apply for probate until the debt is become barred. It has therefore, 
been ruled that, though an executor can establish no right without taking 
probate, the existence of the will cannot be ignored for all purposes ; that is to 


(1) See Wms. 297. 

71 
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say, under certain circumstances the execution of a will 
Where will may be may be proved by means other than the probate [see 

tiiln bv orobate ^ V. Dhanulal, I. L. R. 14 M., 454 ; Prosunno Chunder 

^ * Bhattacharjee v. Kristo Chaytunno Pal, I. L. R. 4 C., 342 ; 

Surbomungola Dabee v. Mohendro Nath Nath, ibid 508]. So, it has been held 
that a defendant is not debarred by this section from relying on a will in respect 
of which no probate or letters have been taken out, as he is not seeking to 
establish a right as executor or legatee [Cara/fl/Mi Chunna Cunniah v. Cata 
Nammalwariah (1909) 33 91 ; See Janaki v. Bhanu Loll, {iSg i) su/ra]. 

In Surbomungola Dabeds case {^suprci), the defendant objected that the plaintiff was 
not entitled to sue because he had not taken out probate. But the Calcutta High 
Court did not enter into the decision of this question, but allowed evidence of the 
execution of the will to be given in Court. So, where, of two wills the earlier 
was not proved but the later was proved, and there was a 
Unproved will, suit for a declaration that the adoption made on the au- 
evidentiary value of. thority conferred by the earlier will was invalid, it was held 
that, that will though not proved, was admissible in 
evidence [Venkhntanarayana ^, SubbamenaHigii) 22 Mad. L. J. 395]. 


Does the validity of sale by the executor or legatee depend upon his (or her) 
taking out probate ? Or, which is the same thing, is such a sale to be set aside 
because the will was not probated ? According to the view of Mr. Justice Geidt, 
expressed in Pup Chatidra Sarma v. Ram Chandra Deb, [ii C. W. N. Ixxvi] 
it seems this question must be a?iswered in the affirmative. But see infra, 
12 (P) § 8. — “ Probate where not conclusive.” 


§ 8. “Shall have granted.*’ — The grant of probate or letters of 
administration may be made before the decree is drawn up. That is to .say, an 
executor or a legatee may institute a suit claiming to have his right as such execu- 
tor or legatee established in a Court of Justice, before any such grant has been 
made, provided the grant is made and the probate or letters are filed in that 
Court before the decree is actually drawn up. [Gordhandas v. Bai Ram Coover, 

I. L. R. 26 B., 449, 464 and 475 ; Chandra Kumar Roy v. Prasanna Kumari 
Dasi (1910) 15 C. VV. N. 121, P. C. ; 13 C. L. J. 58 ; 38 C., 327 ; 21 M. L. J. 
116]. In this respect, therefore, a Probate or Letters and a Succession Certificate 
under Act VII of 1889, stand on the same footing [see Ballav Sen v. Hafiz 
Mahomed AH Khan, 1 . L. R. 13 C., 47]. 

§ 9. Position of executor under non-probated will.— From the 
fact that it is not obligatory upon a Mahomedan to take out prolmte, it does not 
follow that a Maliomedan executor who has probated his testator’s will, is in the 
same position as one who has not ; for, as held by Pugh, J. [in Sahina Bibee v. 
Mpk^ad lehak, 37 C., 839 ; 15 C. W. N. 185] “ the consequences provided in 
case of tlie Probate and Administration Act as following upon a grant of probate 
do not and esannot apply ivhere there is no probate.” So that the position of a 
non-probated will mM$t be as it was before the Indian Succession Act ; or in 
other wordLs, the position of an executor who does not take out probate is the same J 
as that of one before that Act was passed [ Sakina Bibee v. Mohamad Ishah, supral 
For the same reason, the positition of a Hindu executor who is not bound 
to take out probate, must be governed by the rules which prevailed before the 
Succession Act (see judgement of Pugh, J., in the above mentioned case). 
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I’HE PROLATE AND ADMINISTRATION ACT, 

ACT V OF J88I. (a) 


RECEIVED THE ASSENT OF THE GOVERNOR-GENERAL 
ON THE 21 St JANUARY, iSSr. 


An Act to provide for the grant of Probate of Wills and 
Letters of Administration to the estates of certain 
deceased persons. 

it is expedient to provide for the grant of 
probate of wills and letters of administra- 
tion to the estates of de('eased persons in 
cases to which the Indian Succession Act, 1865, docs not 
appT^r ; It is hereby enacted as follows 

Preamble. — See aufe, p. 9. 


Whereas 

Preamble. 


CHAPTER I. 

PRELIMINARV. 

1 (P), This Act may be called the Probate and Ad- 
Short title. ministration Act, i88i : 

(a) I. The Probate and Administration Act. — When Act XXf of 1870 (The Hindu 
Wills Act) was passed, those sections of the Indian Succession Act which now constitute 
the main body of the Probate and Administration Act [sections 179 to 189 (both inclusive), 
191 to 199 (both inclusive), so much of Parts XXX and XXXI as relate to grants of probate 
and letters of administration with the will annexed, and Parts XXXIII to XL (both inclusive), 
so far as they relate to an executor and an administrator with the will annexed], were 
incorporated in it by reference. Subsequently, it being held expedient to enact the. Probate 
and Administration Act, all these sections were repealed as constituting portion of Act XXf 
(Hindu Wills Act) and were embodied in Act V of 1881, the Probate and Administration 
^ 'Act (see section 54 Probate and Administration Act), with the exception of section 187 
\$nly (of Act X, 1865) which was allowed to remain embodied in Act XXI, the Hindu Wills 
' Act. That is to say, all the sections of the Indian Succession Act, from section 179 to section 
^ 328 (both inclusive), except section 187, being excluded from the Hindu Wills Act, were 
re-enacted in Act V of 1881, the Probate and Administration Act. So that, sections 
179 to 328 which now form the bulk of the last named Act, are still embodied in the 
Succession Act as an important portion of it, but have nothing to do with the Hindu Wills 
Act. ^ 

The only section which is new in the Probate and^dministration Act is section 85 of 
that Act, which never formed a part of the Succession ^ct. As already seen all the other 
sections of the same con.stituting its main body, have been borrowed from the Succession or 
the parent Act. 



THE HINDU WILLS ACT. 


[section I (p). 


Local extent. 


It applies to the whole of British 
India (b) ; 


2. Steps which led to the passing of this Act.—These are shortly the following : 
In 1865 the first Act (Act X of 1865) on the law of intestate and testamentary succession 
was passed, following the lines of English law, but this Act was expressly made inapplicable 
to the case of the wills of Hindus, Mahomedans and Buddhists (sec. 331, Art X, 1865). In 
1870, however, the Legislature felt that it might go further, and, accordingly, it passed the 
Hindu Wills Act, an Act extending to Hindus, Jains, Sikhs and Buddhists the main 
provisions of Act X of 1865, but still excepting Mahomedans. In 1881 the Legislature 
felt it was safe to go further still, and proceeded, accordingly, to remove this last exception, 
and to enact Act V of 1881, which was made as applicable to Mahomedans as to other classes” 
(Mr. Justice West in Faima v. Shaik Essa^ 1 . L. R. 7 B., 266, at 270). 

3* Reasons for the Act,— Before the passing of the Probate and Administration Act, 
Hindu Executors, independently of the provisions of the Indian Succession Act, and the 
Hindu Wills Act, did not, merely in the character of executors take any estate, properly so 
called, in the property of the deceased. In other words, “ the mere nomination of executors, 
though followed by probate, did not, by itself, confer any estate on Hindu executors further 
than the estate he might have obtained by the express words of the wiil, or as heir of the 
testator” (Mr. Justice Oreen irt 'Mdnek Lai Atmaram v. Manvhcniihn, 1 . L. R. i B , 2) On 
the other hand, ” executors appointed by the particular class of Hindu Wills contemplated 
by the Hindu Wills Act acquired the same estate and interest in the property of the deceased, 
together with the same restrictions as to representing the estate in a Court of Justice, as 
obtained by English law” (Sir Charles Sargent C. J. in Sheik Moosa v. Sheik Essa, I. L. R. 

8 B., 241, at 253). 

In the words of Sir Whitley S okes, the Honourable Member who introduced the 
Bill for the Probate and Administrition Act, “ There is, speaking generally, no means of 
conferring upon any one a complete and conclusive title as representative of the estate of a 
deceased Hindu, Mahomedan, or Buddhist, or other person exempt from the operation of 
the Indian Succession Act. l^he Hindu Wills Act is at present limited in its operation to 
the Presidency towns and Lower Bengal ; and, even il the proposal to extend it to other 
parts of British India, now under consideration, is carried out, it will still only apply to cases 
ot testamentary succession among Hindus.” 

[See Statement of Objects and Reasons, Gazette of India, 1879, Pt.V, p. 763; first Report 
of the Select Committee, ibid., 1880, Pt. V, p. 35 ; for discussions in Council, see ibid., i 879 » 
Supplement, pp. 593 and 743 ; 1880, pp. 515, 556 ; and ibid,, i88i, pp. 10, 47 and 87]. 

4. Object of the Act- — ” The object seems to have been to frame an Act, which would 
be applicable to all natives of this country, whilst leaving the existing law as to those Hindus 
to whom the Hindu Wills Act applied, imloiiched” {Sheik Mvosa v. Sheik Essut I. L. R. 
8 B., 241, at p. 253-254, per Sir Charles Sargent C. J. See also Krishna Kinkar Hoy v. Rai 
Mohun Huy, 1. L. K. 14 C., 3 ^). It was also the intention of the Legislature that an estate 
should not be left unrepresented {Hanjit Singh v. Jagannath Prosad Gupta, I. L. R. 12 C, 
375. at 378). 

5. Succession Certificate Act— a supplement to Probate and Administration Act.— The 

Probate and Admini.stration Art, so far as it is operative in relation to intestate succession, 
has been supi>l<mented by Act VII of 1889, the Succession Certificate Act— an Act, designed 
to give security to those who are called upon to pay debts to the representatives of deceased 
persons in the absence of probate or letters of administration. The grant of probate or 
letters of administration cslabli.shes the general representative character of the grantee, 
whereas the Succession Certificate Act limits the power of the certificate-holder, as regards 
the collection of debts and securities of the deceased person, to those debts and securities 
only which are specihed in the certificate. Besides, the representative character of a 
certificate-holder is not conclusive being liable to be .set aside by a regular suit. These 
limitations and imperfections of a certificate have formed the basis of suggestions to the 
effect that they may *' induc e many persons to prefer the more costly, but more effectual 
letters of administration, and to pay the duty on the whole estate in consideration of the 
benefits they will derive and the troubles they wiH avoid” (Speech of the Hon’ble Mr. 
Evans on the occasion of the passing of the Succession Certificate Act) (i). Thus one of the 
objects of Act VII of 1889. evidently to further the end of Act V of 1881 — to drive most 
refkreseinlatives to take out letters of administration. 

(b) Itjiis Act has been declar^ to be in force in Upper Burma generally (except the 
« SbAh Staiasj by Burma Laws "Act, 1858 (13 of 1898), s. 4 (1), and Sch. I, Bur, Code j 

(jy HaalbUe dated March i6th, 1889. 
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and it shall come into force on the first 
day of April, 1881. 

2 (P)> Chapters II to XIII, both inclusive, of this Act 
Person*! appifea- apply in the case of every Hindu, 

Muhammadan, Buddhist and person ex- 
empted under section 332 of the Indian Succession Act, 
1865, dying before, on or after the said first day of April, 

i88i : 


Commencement. 


tion* 


Provided that nothing herein contained shall be deemed 
to render invalid any transfer of property duly made before 
that day : 


Provided also that, except in cases to which the Hindu 
'Wills Act, 1870, apjilies. 


and in British Baluchistan by the British Baluchistan Laws Regulation 1890 (I at i8go), 
s. 3, Bal. Code; and ss. 153 and 154 of the Act have been declared in force in the Santhal 
Parganas by the Santhal Parganas Settlement Regulation (3 of 1872), s. 3, as amended by 
the Santhal Parganas Justice and Laws Regulation, 1899 (3 of 1899) E^en, Code 

It has been declared under s. 3 (//) of the Scheduled Di.stricts Aet, 1874 (14 of 1874), 
to be in force in the following Scheduled Districts in the Chutia Nagpur Division, namely . - 
the Districts of Hazaribagh, Lohardaga and M.inbhuni and Pargana Dhalblium and the 
Kolhan in the District of Singbhum, (ice Gazette of India, 18S1, Pt J, p. 504). The 
District of Lohardaga (now called the Ranchi District, Cal. Gazette*, 1899, IM. I, 
p. 44) included at this time the E'^alainau Di.strict, which was se[)aiated in 1894. 

By Notification No. 218 I. J., dated the 4th November 1881 (3), this Act has further been 
extended to the Hyderabad As.signed Districts, subject to the following modifications . — 

(1) . In .sections I and 2 for the word ** April’’ the words December ist” shall he 
substituted. 

(2) . For the 2nd provi.so to section 2 the following proviso .shad be substituted. 

" Provided also that no Court shall receive applications for probate or letters of adminis- 
tration until the Resident of Hyderabad ha.s, by a notification in the official Gazette, 
authorized it so to do.” 

(3) . The definition of ** Province” in secs. 52 and 59, the provisos, and sections 60, 65, 
99, 154 and 155 shall be omitted. 

(4) . In section 3 in the definition of “ Minor,'' the words and figures '' subject to the 
Indian Majority Act, 1875, who has not attained his majority, within the meaning of that 
Act, and any other person” shall be omitted. 

(5) . For the words “British India” and “ High Court” wherever they occur, the words 
“ the Hyderabad assigned Districts,” and “ Resident at Hyderabad” shall respectively be 
substituted. 

(6) . In .section 5 for the word “ province,” in section 26 for the w'^rds ‘'province in which 
application for probate is made,” in section 28 for the words “ province in which application 
is made,” and for the word '• province,” in sections 29 and 30 for the word “ province,” in 
section 39 for the words “ province within which the Court that has granted the probate or 
letters of administration is situate,” in section 41 for the word “ province,” in section 59 for 
the words “ province in which the same is granted,^' and in section 82 for the words 
“ province in which the .same may have been granted,” the words “Hyderabad As.signed 
Districti” shall be substituted. 
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no Court in any local area beyond the limits of the 
Aowns ol Calcutta, Madras and Bombay and the territories 
(c) for the time being administered by the Chief Commis- 
sioner of British Burma, 

and no High Court, in exercise of the concurrent jurisdic- 
tion over such local area hereby conferred, 

shall receive applications for probate or letters of adminis- 
tration until the Local Government has, with the previous 
sanction of the Governor General in Council, by a notifica- 
tion in the official Gazette (d) authorized it so to do. 

(7) . In section 39 for the words “ such Court,” the words “ the Court that has granted 
the probate or letters of administration,” shall be substituted. 

(8) . In section 52 for the word ** it” each time it occurs, the word “ he” shall be 
substituted. 

(9) . In section 69 for the word “Collector,” the words ” Deputy Commissioner” ^hall be 
substituted. 

(10) . In section 81 for the words “ Local Government” the words “ Resident at 
Hyderabad” shall be substituted. 

(11) . In section 85 the words and figures, “ except in cases to which the Hindu Wills 
Act, 1870, applies,” shall be .substituted. 

(12) . In section 152 the words and figures ” or Bombay Regulation No. VIII of 1827” 
shall be omitted. 

(c) For “ the territories,” etc. read now Lower Burma, [see the Burma Laws Act 1898 
(13 of 1868), s. 7, Bur. Code]. The Chief Commissioner is now Lieutenant-Governor of 
Burma, (iee Proclamation, dated nth April, 1897}, Gazette of India, 1897, Pt. 1 . p. 261. 

(d) The following Courts have been authorized to receive applications for probate and 
letters of administration within the areas mentioned, namely : — 

A]mer-Merwara j the Court of the Chief Commissioner and the Court of the Com- 
missioner, (see Gazette of India, 1889, pt. II, p. 534) ; 

The Andaman and Nicobar Ulanda : the Court of the Deputy Superintendent and the 
Court of the Chief Commissioner, (see Gazette of India, 1881, Pt. I, p. 214); 

Assam: the High Court at Calcutta, throughout Assam; all District Judges, as 
defined in the Act, within the Province ; and sucb Judicial Officers as the High 
Court may from time to time appoint as District Delegates ; (see Assam R. and 
O., p. 180) ; 

Bangal ; the High Court at Calcutta, throughout the territories subject to the 
Lieutenant-Governor of Bengal (see now the Bengal and Assam Laws Act, 1905, 

7 of 1905. E. B. and A. Code as to distiicts transferred to Eastern Bengal and 
Assam and as to the Sambalpur district transferred to Bengal); all District 
Judges, as defined in the Act, within the said territories ; and such [udicial Officers 
as the High Court may from time to time appoint as District Delegates, (see 
Ben. Stat. R. and O., Vol. II, p. 5B9); 

Bombay *. the High Court at Bombay, throughout the territories subject to the 
Governor in Council ; all District Judges as defined in the Act, within the said 
territories ; and such Judicial Officers as the High Court may from time to time 
appoint as District Delegates, (see Bom R. and O., Vol. I, p. 252) ; 

ThO Cciitril Frovlncea : the Judicial Commissioner, throughout the territories under the 
administration of the Chief Commissioner (see now Act 7, 1905, E. B. & A. 
Codtf* as to the Sambalpur district) ; and every District Court within the Civil 

' which it ba^ been established, (are Central Provinces Gazette, 1904, 
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3 (P). In this Act, unless there be 
clause. something repugnant in the subject or 

context, — 

“Province”: “ Province” includes — see ante, p. 13, 

“ Minor” means any person subject to the Indian 
“Minor”: Majority Act, 1875, who has not attained 

his majority within the meaning of that Act, and any other 
person who itas not completed his age of eighteen years ; 
“Minority”: and “minority” means the status of any 

such person : See ante p. 14. 

“Will” --see ante p. 16. 

“ Codicil” --see ante p. 31, 

“Specific legacy” means a legacy of speci- 
fied property : See ante p. 479, 

“ Demonstrative legacy” means a legacy 
directed to be paid out of specified pro- 
P- 479- 

“ Probate”— see ante p. 33. 

“ Executor” — see ante p. 33. 

“ Administrator” — see ante p. 34. 

“ District Judge” -see ante p. 14. 


“WiU”: 

“ CodlcU” : 

‘ ** Specific legacy” t 

** Diimonstra t i v e 
legacy’ ' ; 

perty ; See ante 

“Probate”: 
‘•Executor” : 

” Administrator” ; 

” District Judge,” 


Coorg ; the Court of the Judicial Commissioner and the Court of the Commis.sioner 
{see Coorg District Gazette, 1889, Pt, I, p. 50) ; 

Madras : the High Court at Madras, throughout the territories subject to the Governor 
in Council ; all District Judges, as defined in the Act, within the said territories ; 
and such Judicial Officers as the High Court may from time to time appoint as’ 
Delegates, {see Mad. R. and O , p. 161) ; 

The Pua|ab : the Chief Court, throughout the territories administered by the Lieutenant- 
Governor of the Punjab; all District judges, as defined in the Act, within the 
said territories ; and such Judicial Officers as the Chief Court may from time to 
time appoint as District Delegates, {see Punjab Gazette, 1881, Pt. L p. 483) ; 
these territories at the time included the North-West Frontier Province ; 

The United Provinces ; the High Court at Allaahabad, throughout the territories 
subject to the Lieutenant-Governor; the Judicial Commissioner of Oudh, 
throughout the territories subject to the Chief Conunissioner [see now the United 
Provinces (Designation) Act, 1^2, 7 of 1902, Genl. Acts, Vol. Vj ; all District 
Judges, as defined in the Act, within the United Provinces ; and such Judicial 
Officers as the High Court or the Judicial Commissioner may from time to time 
appoint as District Delegates, (^e U. P. R. and 0 ).; 

Upper Bnrnin : the Court of the Judicial Commissioner and all District Courts, (see 
Burma Gazette, 1897, Pt. I, p. 289). 
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chaptb:r II. 

-:o:- 

OK GRANr OF PROHM’E AND LETTERS OF 
ADMINISTRATION. 

INTRODUCTORY NOTES. 

S 5 1. Of Grant and necessity thereof. 6 . Beehee Muttra's case, 
i 2* Grants in England. S 7. Grants in Bombay. 

S 3 . Grants in India. — The Mayor's 8. Hiy^h Courts established. 

Courts. S 9, Grants before Act XX f /cV/o, 

§ 4 - The Supreme Courts. and Act i88t. 

S 5 . Power of .Supreme Courts to p-ant S 10. Different kinds of ^r ant. 
probate and letters. 

§ 1. “ Of Grants” and necessity thereof.— Grants are of probate 

or of administration. 'The object of both is the same — administration of the 
estates of deceased persons. "I'he necessity for grants of administration arises 
from the progress of a country or people in civilisation and commerce, especially 
the latter. 

Succession is either testamentary or intestate ; so that property devolves either, 
by the will of tlie owner or by that ci the law, according as such owner died 
testate or intestate. But it is evident that, neither the one nor the other can be 
entirely self-executed. With the advancing civilisation and commerce in cities and 
towns, especially in large cities, people often di(i away from home and among 
strangers, leaving large and valuable proj)erties. Necessarily some one must 
take hold of the matter and see that the rights declared by the will (in case of 
testacy) or by Statute (in case of intestacy) are carried into effect. The Statute 
simply declares who the distributees and what their rights are. But that is 
clearly not sufficient ; thcre^ must be .some machinery by which the rights so 
declared can be given elfect. 

Indeed, estates sometimes are and may be settled without administration, 
hut this course is now-a-days hazardous, if not impossible ; and this can only be 
done where the claims of all parties, including creditors, can be settled by ami- 
cable settlement. But even then owing to the growing complexity of human 
affairs, a cloud is sometimes left upon the title of the estate and of the parties 
interested therein, and much trouble and litigation often result. Besides, 
“the heirs may he numerous ; their interests may differ in degree ; some 
of them may be minors or otherwise incapacitated ; others may be residing at 
a distance ; the titles of some may be disputed; the settlement of claim.s 
against the estate may thus be a matter of endless complication ; the making 
of a satisfactory title to any portion of it which it may be necessary to sell 
may be impo.ssible The practical difficulty in the way of settling without 
administration, is, therefore, the uncertainty which is inherent in the very nature 
of the case. 

Again, where the owner dies testate, and anything has to be done with his 
will, it is necessary at least to go so far as to get it probated. But who is to get 
the probate if the executor is abroad and there is no agent or attorney, nor any 
one willing to take any grant ? 

In these circumstances, for the protection of deceased’s property and for 
the enforcement of the rights of all interested parties, some machinery is neces- 
sary, and such machinery i» supplied by the institution of the practice of 
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granting administration, which as seen above, is made either by grant of probate 
or by letters of administration according as the deceased dies leaving a will or 
not. 


The object of such grants is, as indicated above, to invest the grantee 
with full and complete rc[)resentative capacity authorising them to deal with the 
deceased’s estates, under the control and suj)ervision of the Courts having juris- 
diction, to the entire satisfaction of all concerned. In other words, the 
object is nothing but to effectually cause the representation of the deceased 
secured. 


§ 2. Grants in Engfland. — In England, the Omrls of Common I-aw had 
.^./ornierly exclusive jurisdiction in all matters connected 
Origin of Ecclesi- property (e), whilst the licclesiaslical 

asticaf iurisdiction. Courts had the like exclusive jurisdiction over wills of 
personal properly (i). The origin of the jurisdiction of 
the Ecclesiastical Courts over probates and administrations is buried in obscurity, 
(f) “At what time, or in what manner the jurisdiction as to personal estate in 
cases either of testacies or intestacies was originally acepired by the Church does 
not distinctly apt>ear” (2). It is clear, however, that in the earliest times the 
fight of dealing with the personal estates of persons dying intestate belonged to 
the King “as the parens patria* and general trustee of the kingdom.” This 
right was. from time to time granted by the Crown to different persons, chiefly to 
the bishops of the different dioceses, or to other Ecclesiastical functionaries, 
though not rarely it was placed in the hartds of lords of manors, and other persons 
of influence and property, with regard to those dying within the range of their 
authority. The result was, that in course of time this right came to be vested in 
a large number of those persons, from which there naturally arose great confusion 
and considerable abuses. These abuses were remedied, first, by Statute 13 Edw. 
I. c. 19 (Statute of Westminster), and then by Statute 31 Edw. III. c. ii which 
purported to enact that, “instead of the property being distributed by the 
bishop, he should grant ‘admini.si ration’ of the property 
before distributed by him, to the nearest relations of the 
deceased. This led to the appointment of an ‘administra- 
tor,’ who, by the terms of the Statute, was to have the same rights and duties as 
were possessed by an executor, when the deceased had appointed one” (g) 'J’hus 
originated ‘letters of administration.’ 


Origin of letters of 
administration* 


(e) Since the passing of the Land Transfer Act, 1897, (60 and 61 Viet. C. 65) probates 

and letters of administration in respect to real estate, in case of persons dying after may 

be granted by the Probate Division of the High Court under the Judicature Act, 1873. Thus, 
so far as such grants are concernedi the distinction between real and personal estate has, 
in a manner, been abolished (See Walker and Elg. 26, 27, 141, 152, 182), 

(f) The origin of this Jurisdiction is traceable, according to some authorities, to the old 
theory by which the personalty of a deceased was regarded as being printa facie a fund for 
providing masses for his soul . This is evidenced by the fact that in pre-Reformation wills a 
bequest for masses was almost invariable, and further, that by Statute 31 Edw. Ill, c. 4 ( 1357 ) 
the surplus of such property was to be applied for this purpose (3). 

(g) Speech of Lord Chancellor Cranworth in the House of Lords calling their attention 
to the iurisdiction of the Ecclesiastical Courts in testamentary matters (from S. Warren’s Law 
Stud. Vol. II. p. 877), See 2, Bl. 445, 446 ; 2 Steph. 182-84 ; Wms 407-410, 8th ed. ; 312- 
314, loth ed. ; Wms. R. P. 209. 


(1) Wms. R. P. 209. 

(2) Bro. P. P. I. 
to) J. Wms. 18. 
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The power of granting probates naturally followed the power of disposition 
of the intestate’s effects which the bishops or the Ordinaries 
Power of granting enjoyed ; “for it was thought just and natural that the will 
pro a es. deceased should be proved to the satisfaction of the 

prelate whose right of distributing his chattels for the good of his soul was 
effectually superseded thereby.” The same bishops, therefore, had the right of 
requiring that the fact of the existence of a will should be proved to them. Thus 
they granted letters of probate {^probatum est^ — that there is such a will, or, the 
will is proved). 

I'he bishops of the dioceses who were the judges of the old Ecclesiastical 
Courts were styled Ordinaries (h), “by way of distinction 
Ordinary. from their extraordinary or peculiar jurisdiction” (i). 

The following is a description of the office and duty of 

an Ordinary : — 

“The Office and duty of the ordinary, after the death of any person within 
his diocese, is, if he hears of any will made, and any 
'Sndi executor appointed, to cite the executor, and to compel 

him to come in and prove the will, and to accept and take 
upon him the administration of the goods, or to refuse it ; and if the executor 
refuse, or if there be a will made and no executor appointed, the Ordinary must 
commit the administration cum iestamento annexo to whom he shall think fit, and 
take bond of the administrator to perform the will. And if there be no will 
made, he is to grant the administration of the goods to the next of kin, if he or 
they require it ; and if not, to whomsoever besides shall desire it ; or, if nobody 
seek it he may grant letters to whom he will ad colligendum bona defuncti (grant 
for collection and preservation of property) (2), and thereby take the goods of 
the deceased into his own hands ; and then it seems he is to pay therewith the 
debts and legacies of the deceased, so far as the same will reach, in such order 
as the executor or administrator is to pay them” (3). [See In re Ezekiel 
Abraham^ I. L, R. 21 B,, 139, 144]. 

Statue 21 Hen. VIIL c. 5,, enlarged a little more the povrer of the Eccle- 
siastical judge, and permitted him to grant administration either to the widow, 
or the next of kin, or to both, at his own discretion ; and where two or more 
persons were in the same degree of kindred, it gave the Ordinary his election 
to accept whichever he pleased. Upon this footing stood the law of wills and 
administration in England, down to 1857 (4). 

By the Court of Probate Act, 1857 [Sta. 20 and 21 Viet. c. 77] amended 
by that of 185S [ao and 21 Viet. c. 95], the Court of 
Probate was created, and the entire testamentary jurisdic- 
tion of all Ecclesiastical and other Courts, professing to 
exercise exclusive Jurisdiction in matters of probate and administration, -was 
“ completely and universally throughout England” transferred to this newly 


Ecclesiastical Courts 
abolished. 


(h) In Ecclesiastical law the ordinary is a Judge who exercises immediate and not delega- 
ted Juri^iction. The word is derived from Roman Law, and depends for its meaning on the 
distinction between ^udicia ardinaria and ^udicia extraordinaria (5). 


(1) Bro. P. P. I. 

(2) See. sec, 40 (P)iM^- 
tl) Shep. Toudh. 481. 

(4l 2BI.44M7; a Steph. 184. 
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created Court. This Court was abolished by the Supreme Court of Judicature 
Act, of 1873 fSta. 36 and 37 Viet. c. 66], by virtue of which the Court of Probate 
was consolidated into and formed a Division of the Supreme Court of Judi- 
cature, and its jurisdiction transferred to the High Court of Justice, and all 
causes and matters which were within the exclusive jurisdiction of the Court 
of Probate were assigned to the Probate Division of the High Court (i). [See 
Ift re Ezekiel Abraham^ supra]. 

Thus ended the jurisdiction of the Ecclesiastical Courts in England. The 
Probate Division of the High Court now constitutes, for all practical purposes, 
the only Court in England, empowered to exercise jurisdiction in matters of 
grants of probate and administration (2). 

§3. Grants-hrlndia— The Mayor’s Courts.— rhe Mayor's Courts 
were the first English Courts, properly so-called, that were established in India. 
These Courts were empowered to grant probate of wills and administration 
to the effects of intestates dying within their jurisdiction : and although they 
were directed not to entertain suits betw^een Natives unless by consent of the 
parties (3), as a matter of fact, they did grant probates of Hindu Wills (4). 
Such grants, however, were made more “ upon the principle of convenience 
and accommodation,” than in the exercise of any actual jurisdiction (5). The 
Mayor's Court was established in Calcutta in 1726, and in Madras and Bombay 
in 1753 where it existed till 1797. 

§ 4. The Supreme Courts. — The Mayor's Courts being abolished the 
Supreme Courts were established (6). In Bengal the Supreme Court was 
established in 1774, and continued to administer Justice for the period of 88 
years. It was constituted a Common I-^aw Court and a Court of Eciuity as the 
Court of Chancery in England. It was also empowered to exercise Ecclesiastical 
Jurisdiction in Bengal, Behar and Orissa ** towards and upon British subjects 
then residing in the .same manner as it is exercised in the diocese of I^ondon, so 
far as the circumstances and occasions of the said provinces or people shall 
admit or require” ; and further to grant probates and administrations to the 
estates of British subjects dying \vithin the said province.s. [See In re Haji 
Ismail I. L. R. 6 B., 452, at pp. 455-5^; and In re Ezekiel Abraham 

(1896), I. L. R. 21 B., 139; Kurratulain Bahadur v. Peara Saheb^ 1 Cal. L. 
J. 594 ; 9 C. W. N. 938 ; I. L. R. 33 C, 116^ 15 Mad. L. J. 336, L. R. 32, 

I. A. 244 ; 7 Bomb. L. R. 876 ; 2 A. L. J. 758]. 

The Supreme Court of Madras was established 26 years later, and that of 
Bombay last of all, />., by the end of 1823. Thu powers granted to these 
Courts in regard to testamentary matters were similar to those given to the 
Court in Calcutta, with this difference, that, the Madras and Bombay Court.s 
were empowered, in addition, to issue probates and letters of administration to 
persons other than British subjects, [See In re Hajt Ismail^ supra,] 


(i) Wms. 296 ; Bro. P. P. 2 ; Tr. and Coote. 9, 10 j Walker and Elg. 27. 

(2} Walker and Elg. 27, ...••• t j- 

(3) Cowell's history and constitution of the Courts and Legislative authoritic.s in India 
(T. L. Lectures, 1872), pp. 13-15- 

(4) Montr. Intro. V. 

(5) Russell C. J., in case (Montr. 159.) • , ^ 

(6) In Madras and Bombay the Mayor's Courts were replaced by the Recorder s Courts. 
In Madras the Recorder's Court existed for 2 years, and in Bombay till 1823. (Cowell's 
T. L, Lcct. 1872). 
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§ 5* Power of Supreme Courts to grant probate and letters*— 

The first grant of administration to the goods of a Hindu appears to have 
been made by the Calcutta Supreme Court in the year 1776 [see judgment 
of Maepherson J. in Krishmramani Dasi v. Am fid Krishna Bose^ 4 B. R. 
O. C., 231.] This grant, however, was made subject to the condition that the 
administrator should administer according to Hindu law. In 1791 the same 
Court reconsidered the matter and decided that probate of the will, or adminis- 
tration of the goods of a Hindu or Mahomedan could not be granted (1). 
'I’hus the question whether the Supreme Court of Calcutta had or had not 
jurisdiction to grant probates of wills and letters of administration as regards 
the estates of Hindus, was then in an unsettled state. 

§ 6* Beubu© Muttra’s case. — But the question was formally raised and 
finally decided in 1832, in Beebcc Muttra's ease {2). In that case, as regards 
the old practice of the Mayor’s Court, Ryan J. said : “ That it has been the 
practice of the Mayor’s (>>urt, both here and at Madras, to grant such pro- 
bates, there is no doubt ; but it is not correct to say, that the practice here 
has been uniform. From 1775 to 1782, a jieriod of 7 years, the practice 
regarding probates does appear to have been uniform; but, from 1782 to 
1804, ^ period of 22 years, there wa.'^ a total cessation ; from 1804 to 1816, a 
period of 12 years, 6 probates only were granted : and from t8i 6 to the present 
time (1832), I believe, they have been uniformly' granted. Thus, there has 
been a nearly total cessation of the practice for half the period the Court has 
been in existence. At Madras the practice ceased after the establishment of 
the Supreme Court (1801), and was not revived till shortly before 1812,” As 
to the (juestion of jurisdiction, his J.ordshij) observed : Since I have been 
here, it has never been formally argued ; although a jiractice has certainly 
prevailed of allowing probate of the wdlls of Hindus, 'fliat practice has betm 
acquiesced in by the majority of the Court ; 1 say acquiesced in, because I am 
not aw’are that it has ever been stated positively, that the Court has jurisdic 
tion. It now, liowever, comes upon formally before the C'ourt the (juestion, 
whether it has or has not jurisdiction to grant jirobate of the wills of Hindus, 
and administration of their estates” (3). In the result it was held that the 
Supreme Court had general Ecclesiastical jurisdiction within the limits of 
Calcutta, and that by \irtue of such jurisdiction it could grant jirobatc of the 
wills of Hindus who died leaving pro])etty there, 'I'hus it came to pass that 
the practice of granting probate and administration to the estate.s of Hindus 
(Natives), Avas fully established from 1832 (4). 

But although the practice of granting jirobate and letters of administration 
to the estates of Hindus was thus established, “ it was never perhaps very satis- 
factorily determined upon what basis the jurisdiction rested. It was only estab- 
lished that probates might issue” [Mr. Justice Wilson (now Sir Arthur Wilson) 


* The powers of the Mayor’s Court and the Supreme Court were origioally derived from 
Charter 13 Geo. 1 , by virtue of which the Common Law of England, as it prevailed in 
1726, came to be introduced and administered within the limits of Calcutta. (See Advocate 
Gen. f*f Bengal v. Banco Surnomoye Dasi, 9 Moo. I. A. 387, 426 ; Suth. P. C. j. 1867 pp. 515, 
517 I 1 Mori. Dig XXll.) 

(0 Mayne's H. L. p. 447, f . 367 j sth Ed. 

(2) Morton I. 75. 

(3) ' 73 - 

(4) Mayne’s p. 447 { 367, 5th Edn. ; Montr. 153. 
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in Kurruttdain Bahadur v. Nuzbat-ud-doivla Abbas II ossein Khan alias Pcara 
Saheb, I. L. R. 33 C., 116 ; 9 C. W. N. 938 ; i C. L. J, 594 ; 15 M. I.. J. 336 ; 
7 Bom. L. R. 876 j 2 A. L. J. 758 ; L. R. 32 1 . A. 244]. 

§ 7. Grants in Bombay.— As to the extent of the practice of granting 
probates and letters of administration in respect of the estates of Hindus, in 
Bombay, it may be observed that, from 1820 to i860, 418 wills were filed 
in the Ecclesiastical Registrar’s Office, Bombay (see Afancharji v. Narayan^ 
I B. H. C. R, 77). The difference noticeable in the practice in the several 
JVcsidencies, in point of dates, may be attributed to the fact that, as already 
seen, the Mayor’s Court was established at Madras much later than in Calcutta, 
and last of all in Bombay. Besides, there were the Recorder’s Courts in 
those two places which had to replace the Mayor s Courts, before the Sujircme 
Courts were <;stablished in their stead (i). 

S 8. High Courts established. — "J'he power of the Sii))reme Court to 
grant probates and letters of administration was expressly confined to the wills 
of persons leaving effects within the limits of the (‘ourt’s jurisdiction. In 
1862, in accordance vvith the provisions of Act 24 and 25 Viet. c. 104, thi- 
Supreme Courts were abolished and the High C'oiirts of Judicature established 
under the authority of the Letters Patent or Royal ("harter dated the 14th of 
May t 862 ; and all the powers of the Supreme (^)iirts in all their several 
Jurisdictions were transferred to such High Courts, which were empowered 
and authorized by their respective Letters Patent (original and amended) to 
grant probates of last wills and testaments, and letters of administration of 
the goods, chattels, credits and all other effects whatsoever of persons dying 
intestate whether within or without their respective I’rcsidencies (2). 

It is to be remembered, however, that thij High Courts, like their pnale- 
('essors, the Supreme ("ourts, have not been conferred witli any ICccIesiastical 
jurisdiction. S[)eaking of tlie history of the tesla menlary jurisdiction c‘f the 
Courts in India, Sir Arthur ^Vilson says; ‘‘In the course of the series of 
events by which the Jirilish territories in India grew from a group of trading 
settlements into an empire, various branches of jurisdiction which sj)rang 
originally from an Ecclesiastical origin, ha\c conn* to be aj)plied l)y a number 
of I.egislative Acts to new territories and new classes of [)ersons, and adminis- 
tered by new tribunals. And in the progress of this development the Ecclesiastical 
origin of such jurisdiction has been completely discarded, and the Legisla- 
ture has gradually evolved an independent system of its own, largely suggested, 
no doubt, by English law, but also differing much from that law, and purporting 
to be a self-contained system. Even in the case of the High ("ourts, the 
successors of the Supreme C'ourts, (whicli alone [)osse.ssed Ecclesiastical juris- 
diction) the testamentary jurisdiction which the Charters purport to confer upon 
them is not given as a branch of ICcclesiastical jurisdiction, and is not made 
dependent upon the law administered by English Courts. [Kurutulain Bahadur 
rei)rescnled by Akbari Begum v. Feara Saheby L. R. 32 I. A. 244 ; 33 C,, rt6; 
9 C. W. N. 938 ; I C. L. J. 594 ; 15 M. L. J. 336 ; 2 A. L. J. 758 ; 7 Bom. L. 
R. 876]. 

§ 9 . Grants before Act XXI, 187o, and Act V, 1881.- Thus it will 
appear that before the Probate and Administration Act in cases to which the 


(1) See Cowell’s T. L. Lert. 1872, 

(2) See Letters Patent of 1865 (for Bengal) and 1866 (for N||KV. P). 
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Indian Succession Act and the Hindu Wills Act did not apply, probate could 
only be granted by the Supreme Courts, and since their abolition by the High 
Courts in the exercise of their Testamentary and Intestate Jurisdiction. The 
Testamentary and Intestate Jurisdiction of the present day is the same as the 
Ecclesiastical Jurisdiction of old. But, notwithstanding, grants made by the 
Supreme Courts, and by the High Courts before the Hindu Wills Act, that is, 
grants which were independent of that Act and of the Probate and Adminis- 
tration Act, conferred upon Hindus a representative status which fell far 
short of that conferred by similar grants in the case of European British sub- 
Ri hts and owers Hindu executors probate conferred no 

of *cxccu 1 of 5 **undcf of jiroperty analogous to the estate or interest con- 

such grants. ferred upon an English executor [see Jaykali Debi v. 

Shib Naih Chafterjee, 2 B. L. R. O. C. J. i ; Kherode 
Money Dassee v. Doorga Money Dassee, I. L. K. 44s S. C. 3 C. E. R. 315 ; 
Maniklal Atmaram v. Mancharshi Dinsha^ I. L. R. 4 C., i B., 269 ; Lallubhai 
Bapubhai v. Mankuvarhai^ I. L, R. 2 B., 388 ; /« Maji Ismail Haji Abdula, 
1 . L. R. 6 B., 452, 455-59; Knrrutdain Bahadur Beara Saheb, supra ; 
Sakina Bibee v. Mahomed Ishak, 37 C., 839 ; 15 C. W. N. 185]. The true 
position of Hindu executois prior to the })a8sing of the Hindu Wills Act 
is thus described by Mr. Montrioii : “ Our C'ourts have recognized the 

Hindu executor as one privately apjiointed, and, by such appointment, vested 
with competent legal authority to effect and carry out a dead man’s wishes, so 
far as these may be lawfully carried out * * ^ * By the testator’s death, 
l)OSse$sion and charge of the estate is, ordinarily, cast upon the executor. Still, 
it docs not follow, that the Hindu executor is, in all respects identical, in power 
or character, with the hteres (heir), or with what (independently of statute) the 
English executor may be and has been considered, f. e., qua representative ; or 
indeed that they are indentical at all, or otherwise than as mandatory or trustee” 
(2). See post secs. 4 (P), 1 2 (P) and 90 (P). 

But in cases of intestacy, it seems the case was otherwise. In Kadumbinee 
. , , Dassee v. Koylash Kaminee Dassee (I. L. R. 2 C., 431), 

under *^*such “that in respect to Hindus, in cases of in- 
grants. testacy, letters of administration granted by the Supreme 

Court conveyed no more estate than what by the Ecclesias- 
tical law of England vested in the ordinary, or the administrator, — that Is to say, 
personal estate only.” 

§ 10. Different kinds of grants, — Grants whether of probate, or of 
administration, wdth or without will, arc of various kind.s, — “ from the general 
grant which places the grantee fully in the position of the deceased, to those 
which limit his representation to a small fraction, as it, were, of the deceased’s 
rights or liabilities’^ (3). General grant of probate or administration “is where 
the grant embraces the whole wdll or property of the deceased without any 
reservation whatever as to time, estate or any other object’^ (4). Limited grant 
is, w^here the estate of the deceased is only partially committed to the grantee, 
or where the authority of the grantee, though extending over the whole estate, 
is limited in duration and scope (5). 


(I) 

( 3 ) 

( 3 ) 

( 4 ) 

( 5 ) 


Statement of object and reasons for Act V, 1881. 
Montr. Intro. VI. VII. 

Bro. P. P. 180. 

Flood. 683-84. 

See Walker 33- 
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According to Sir E. V. Williams, general letters of administration are 
granted only in cases of complete intestacy ( i ). Grants which extend to the 
whole personal estate of the deceased, and terminate only with the life of the 
grantee,*' are either or spedaly according as they are without or with 

will annexed ; and those only “ which are confined to a particular extent of time, 
or to a specified subject-matter” are limited under all conditions (2). Again, 
there are, several other administrations which are granted “as well cum tesiajnento 
annexo^ as in cases of complete intestacy.” I'hesc are temporary and limited 
administration (3). See sec. 24 {?)^post 


120. 


i79(s) 


Character and pro- 
perty of executor or 
administrator as 
such« 


The executor or administrator, as the case 
may be of a deceased person, is his legal 
representative for all purposes, and all the 
property of the deceased person vests in him 


as such. 


But nothing herein contained shall vest in an executor 
or administrator any property of a deceased person which 
would otherwise have passed by survivorship to some other 
person. 



NOTES AND COMME! 


§ 1. 

The section. 

§ 8. 

Ex ecutor Trustee. 

§ 2. 

“ Executor or administrator,^^ 

8 9. 

Exemtof^s position. 

§ 3. 

“ Legal representative,^^ 

8 10. 

Continuity of representation. 

§ 4. 

All the property of the de- 

8 11 . 

Vesting in heir or legatee. 


ceased,^' 

8 12. 

\Pr<yviso\ Passed by survivor- 

§ 5. 

“ Fests," 


ship," 

8 6. 

Estate or interest of e,xecufor or 

8 13. 

Effect of vesting. 


administrator. 

8 14. 

Vesting to follow probate. 

§ 7. 

Executor Receiver, 

§ 15. 

Retrospective operation. 


§ 1. The section. — This is section 179 of the Indian Succession Act 
with the exception of the second clause or proviso which is new. 


§ 2* “Executor or administrator.” — This section makes no distinction 
between an executor and an administrator, so far as vesting of the deceased's pro- 
perty and his representation are concerned. Thus as a “legal representative for 
all purposes,” and as a person in whom all the properties of a deceased person 

• (P) represents Probate and Administration Act, and (S). the Succession Act, So 
that *4 (P) stands for sec. 4 of the Probate and Adminstration Act, and '179 (S)/ for the 
corresponding section of the Succession Act. The figures 120 represent the serial number 
of the section. 


(1) Wms. 468. 

(2) See Wms. 415, 4^81 486 ; Tr. and Coote, ia6. 
<3) Wms. 520. 
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[section 4 (p). 


there is no difference between an executor and an administrator. [See 
Ambka Churn Das v. Kula Chandra DaSy lo C. W. N 422.] 

The principle applicable to both is, that in all matters *** they represent 
tlie person of the testator, as the heir does that of his ancestor ; so that they, 
together with the heir of a deceased party, are sometimes compendiously describ* 
ed as his real and personal representatives. And in illustration of this principle, 
we may further observe, that the executor or administrator has the same property 
in the chattels of the deceased, including his chattels real (and in this country, 
realty also), as he himself had when living ; and, in general, succeeds to his 
rights of action ; and that he is subject, on the other hand — so far as the assets 
in his hands are concerned — to his liabilities’’ (i). See secs. 88 (P), and 89 
(P), post 

Points of difference chief points of difference between an executor 

between an executor and an administrator are the following : — 
and administrator. 


(0 'I ’he interest of an 'executor in the estate of the deceased vests in him 
from the moment of the testator’s death, but that of an administrator from 
the lime of the grant (2). Piut see infray and sec. 1 2 (P), “When granted.” 

(it) An executor may do many acts before he obtains probate [sec. 12 (P,) 
in/ra\ ; but an administrator may do nothing till letters of administration are 
granted to him (3). See secs, 14 (P) and 15 (P) post 

(iit) An executor derives his powers from the will, and not from the grant 
of probate [see sec. 12 (]% post y and § 14 infra\ but an administrator owes his 
powers entirely to his appointment by the Court (4). 

(iv) An executor is not required to execute a bond (except where the 
Court otherwise directs) for the due discharge of his duties, but an administrator 
is bound to execute such a bond [see 78 (P), post] 

As regards the office and duty of an executor and administrator, it is to 
be observed that, they are, in general, very much the same 
Office and duty of both, save that the executor is bound to “perform a 
minrstrator very which an administrator is not, unless where a will is 

much the samej aimexed to his administration, in which case he differs 
still less from an executor (5). If, for instance, the testator 
nominates no executor, or if he names incapable persons, or if the executors 
named refuse to. act [see section 19 (P), post], the court is to grant adminis- 
tration with the will annexed to some other preson ; and then the duty of 
an administrator, as also when he is constituted an administrator during the 
minority or t|ie absence of another [see sections 28 (P) to 33 (P), post] is very 
little different from that of an executor (6). “ Executors and administrators differ 
in little else than in the manner of their constitution” (7) 

§ representative.” — A legal representatives is one in whom 

all the rights and duties of a deceased person are centred ; or one, in whom 


(i) 2 Steph 107 ; Wrtis. 636 ; Shep. Touch. 401. 




SECTION 4 (P).] THE HINDU WILLS ACT. 577 

the deceased lives not as a physical person, but as a legal personality. ' In other 
words, a person who represents a deceased in all his legal relations with the 
world, is a legal representative of that deceased (i). 

According to Knglish law, a legal represtntaiivc is either a legal personal 
representative, or a legal real representative according as such representive is 
vested with rights appertaining to real property, or those appertaining to 
personal property. Thus an heirat-law or devisee is a legal real representative, 
and an executor or administrator is a legal personal representive (2). (i) But in 
England, since the passing of the Land 1 ransfer Act, 1897, both realty and 
personalty primarily vest in the legal representatives ; so that the difference in 
the executor’s position under wills of realty and wills of personalty has 
been done away with (Strah. L. of Pro. 291, 5th Edn.) 

'IF*-* 

The words ^ legal representative^' and ^ legal personal representative^ or simply 
'‘representative^ are sometimes used as synonimous, primarily meaning executors 
or administrators (3) 'Fhus a bequest of personal estate to the “ represen- 
tatives,” or “ legal” or ‘‘ personal” or “ legal personal representatives” of any 
one, means prima facie^ executors or administrators [Re Cra7t)ford' s Trusts, 2 
Drew 230; King w. Cleaveland, 4 DeG. and J. 477; Re Best's Settlement, 
r.. R. 18 Eq. 686] (4). 

An executor represents the estate even before he has taken out probate 
[see Shaik Moosa v. Shaik Essa, I. L. R. 8 B., 241; Mathuradas Lowji v, 
Goculdas Madhoivji I. L. R. 10 B., 468 ; Narandas Ramji v. Narandas Ram]i 
9 Bomb. L. R. 287, at 293 \ I. L. R. 31 B., 418, 428]. But see infra, § 14, 

§ 4. “ All the property of the deceased person”.— That is, both 

moveable and immoveable property, or real and ])crsonaI estate, — not, as under 
English law personalty only [sec Mancharji v. IVarayan, 1 B., H. R. 77]. 
The words all the property of the deceased, “ must be construed as meaning only 
the actual property of the deceased, whether held by him for his own benefit 
or the benefit of others, and not as meaning [)roperty vested in him as executor 
or administrator” [(Maepherson J., in De SoH::,a w. The Secretary of State, 12 
B. L. R. 423)]. [See sec. 37 (P), post\ — This section “gives the exe- 
cutor a right of administration to all the property of the testator which vests in 
him, wherever situate,” in British India of in other countries [In re Ezekiel 
Abraham, I. L. R. 21 B., 139]. [See sec. 145A (P) ]. The words “all 
the property” ought to be construed with reference to sections 62 (P) and 64 (P), 
post {/bid). 

§ 5 . “Vests" — All the. property “ve.sts” from the time of the testator’s 
death, in cases of executors, “ the law knowing no interval between the testator’s 
death and the vesting of the right in his representative (5). But see S 9, 1 1 
& 14, infra. 


(i) The words 'legal reprentative’ as defined in the new Code of Civil Procedure (Act 
V of 1908) means a person who in law represents the estate of a deceased person, and 
includes any person who intermeddles with the estate of the deceased, and where a party sues 
or is sued in a representative character the person on whom the estate devolves on the death 
of the party so suing or, sued. Sec. 2 (ii). Act V, 1908. 


(1) See Maine’s Anct. Lnw. 178. 

(2) Wharton. L. Lex ; Edw. L. of Pro. 390. 

(3) See Wms 1132-34; i Jarm. 98, 4th Edn. 

(4) Hawk. 107 ; Underhill. 271. (S) Wms. 636 ; Walker and Elg. 139. 
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“ Originally the word ‘vest' had reference only to real estate. As applied 
to estates in land, to ‘vest' signifies the acquisition of a portion of the actual 
ownership or feudal possession of the land : the acquisition, not of an estate 
in possession^ but of an actual estate. The fee simple being supposed to be 
carved out into parts or divisions by the creation of particular estates, a grant 
to any person of one of these portions of the fee vested him with, or 
vested in him, an estate in the land. Thus “vested' is nearly equivalent to 
‘possessed' (i). Wharton defines the word to mean to place in possession, 
or to make possessor of ; {p) to come into the possession of any one (of a right 
or interest). See sec. io6 (S), ante^ p. 383. 

Before the Hindu Wills Act, the property of a deceased Hindu did not 
vest in his executor or administrator. “ The word ‘vest'” 
‘Vest,^ before Hindu says Markby J., “ is not an appropriate one to describe 
Wilts Act, the position of a Hindu executor in a will made prior to 

the Wills Act” \^Kh€rod€ Money Dassee v. Doorga Money 
Dassee, I. L. R. 4 C., 455, (1878); Administrator General of Bengal v. Prem 
Lai Mullick^ L. R. 22 L A., 107 ; 1 . L. R. 22 C., 778, (1895) J ^arat Chandra 
Banerjee v. Bhupendra Nath Bosu, T. L R. 25 C., 103, (1897) ; Jugmohandas 
v. Pallonjee^ I. L. R. 22 B., i, (1896) ; Girish Chandra Roy v. Broughton^ 
I. L. R. 14 C., 861, (1887) i Joykali Debi v. Shiba Nath CkOitterjee^ 2 B, L. R. 

0. C. J. I, (1866)]. In other words, independently of the Indian Succession 
Act and the Hindu Wills Act, the executors of a Hindu will did not, in the 
character merely of executors, take any estate, properly so called, in the property 
of the deceased \Manik Lall Atmaram v. Manchershi Dinsha^ I. L. R. i. B., 269 
Sakina Bibee v. Mohomed Ishak (1910) 37 C, 839 ; 15 C. W. N. 185]. 

§ 6* Estate or interest of executor or administrator.— Since the 
passing of the Hindu Wills Act, an executor or administrator is the legal re- 
presentative of a deceased Hindu and all his property vests in him as this 
section provides ; so that, an executor or administrator, by virtue of his 
ojffice only, or “in the character merely of executor or administrator,” takes an 
estate (2) in the property of the decease^ and a legal character is conferred 
upon him [Grish Chunder Roy v. Broughton, supra"]. In other words, 
he is in the same footing as an English executor \fehangir v. Bai Kukibaiy 

1. L. R. 27 B., 281, 283], with this difference, above all, that he cannot 
transmit his powers to what is called a derivative executor [De Souza v. The 
Secretary of State for India^ 12 B. L. R. 423], As held by Sir Charles 
Sargent, C. J. “ executors appointed by the particular class of Hindu wills contem- 
plated by the Hindu Wills Act * * acquired the same estate and interest in 
the property of the deceased, together with the same restrictions as to represent- 

^‘ing the estate in a Court of Justice, as obtained by English law” [Shaih Moosa v. 
Shaik I-. R. 8 B., 241, at 253 ; In re Abraham, I. L. ^ 21 B., 139, at 

149; Adhninistratar General of Bengal v. Prem Lai Mullick, supra eX 115]. 
See Intro. Notes, supra^ and sec. 90 (P), post. 

It to be seen, however, that, “ The interest which an executor "or ad- 
ministrator has in the goods of the deceased is very 
E»ectttof|s estate not different from the absolute, proper, and ordinary 
absolute." interest which any one has in his own proper goods. 

^ , For an executor or administrator has his estate as 
such in auter droit (in atioth^er's ]%ht) merely, viz., as the minister or dispenser 

— i tf I 1 1 - - - . ■ ■ ■ ■ 

‘ ' "tty aa|, ■ 

'<•) of tlitt word " estate” see sec. HI, ante p. 57—38. 
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of the goods of the dead ( I ). Executors and administrators “are only trustees 
of a particular sort” (2). I'hus an executor or an administrator with the wiil 
annexed, has not as such, any beneficial interest in the property of the 
deceased \Lalluhhai Bapubhai v. Mankta^erbhaiy I. L. R. 2. B., 388]. 

This being so, notwithstanding the pendency of his estate or right of 
representative ownership, an executor cannot exclude 
Broja those to whom the testator or the law directs, that the 

Mayf Dasi. property should go from the deceased. Thus, where it was 

found that the testator died intestate as to his residuary 
estate, it was held that his widow, the executrix, although her representative 
ownership extended over and embraced all the property left by the deceased, was 
not beneficially entitled to any such residuary estate, as against |)arties who 
might have interest therein. “It can never be,” says Phear J., “that as represen- 
tative of the deceased, the executor is entitled to exclude either those to whom 
the testator or those to whom the law directs that the property should go from 
the deceased. It seems to me then clear that, if the plaintiff is right in contend- 
ing that a substantial portion of the property is not validly disposed of by the 
will, excepting so far as it is vested in the executor r/ua executor, he is, in that 
event, immedialely entitled beneficially to a share in that i)ortion, notwithstanding 
the pendency of the executor’s estate or right of representative ownership.” 
[Broja Nath Dey Sirkar v. Anand Mayi Dasi, (1871) 8 B. L. R. O. C. J., 208]. 

Thus, “an executor has the property only under a trust to apply it for i)ay- 
ment of the testator’s debts, and such mother purposes as 
Estate of executor he ought to fulfil in the course of his office as executor (3) ; 
fu administrator “has as fixed an interest as an 

^ " executor” [Holt C. J., in Blackborougk v. Davis, i P. 

Wins, 43]; for, “ after the administration is granted, the 
interest and power of the administrator is equal to and with the power and . 
interest of the executor” (4). Accordingly, “ the administrator hath the same, 
power and property over and in the goods and chattels, the same remedy by 
suit, * * * as the executor ; for they differ not in nature, but in name only” (5). 

In illustration of the principle that an executor or administrator has his 
estate as such in auter droit (in another’s right) merely, it may be observed 
that, generally speaking, when the character of executor or administrator ceases, 
the ownership independent of that character commences. “ This happens in 
the case of executors, when the executor is also residuary legatee, and he performs 
all the purposes of the will, and holds the estate as legatee ; * * ♦ and in the 
case of administrator, when the administrator is the only person entitled to the 
beneficial ownership of the intestate’s property, or procures a disc^iafge from 
those who are to share that property with him, and all the debtg of thS'lntestate 
are paid. Under these and the like circumstances, the exi^cutor or administrator 
will have the estate in his own right; and when he has thij estate in his own right, 
it will be subject to merger ” (6). See sec. 1 15 (P.), post 

From the foregoing it seems to be clear, that, the estate or interest of an 
. executor consists in nothing but vvhat ednstitutes the 
on^MiJtor interest of the deceased, e?., his rights, duties and liabili- 

ties, or what may be called “the purposes of his will.” 


Estate of executor 
as compared with 
that of administra- 
tor* 


on executor 


(0 Wms, 643. (2) Amos. 265. ' 

(3) Wms. 643, n {h). (4) Shep. Touch. 474 ; Wms. 656. 

(5) Shep. Touch. 401. w 

(6) Wms. 652 ; See Sugd. V. and P. Ch. XV, ^c. 1, iitb Edo 
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Thus an executor represents the legal personality of the deceased, being one in 
whom all the rights and duties of the deceased are centred. He has therefore 
nothing to do with the interests of a person in existence. An executor is clothed 
by virtue of this section with all the rights and duties of a deceased, and this 
clothing of the executor is his legal eharacter. Before the Hindu Wills Act 
there was no law which could confer upon a Hindu any such legal character. 
Hence it has been said, that an executor if he held any property before that Act, he 
held only as manager devoid of this legal clothing or character. [Kherode Money 
Dassee v. Durga Money Dassee^ I. L. R. 4 C., 455 ; 3 C. L. R., 515 ; Joykali 
Debi V. Shib Nath Chatterjee^ 2 B. L. R. O. il, i ; Deenomoyee Dassee v. Tara 
Churn Coondoo Chowdry^ 3 W. R. M. A. 7, (n) ; Sharo Bibi v. Baldeo Das^ 1 B. 
L. R. O. C. 24 ; Nilkant Chatierjec v. Peary Mohim Das^ 3 B. L. R. C). 7 ; 1 1 

W. R. O. C. 21 ; Maniklal Atmar am v. Manchershi Dinsha^ I. L. R. j B., 269 ; 
Lallubhai Bapubhai v. Mankuverbai \ 1 . L. R, 2 B., 388 ; Jugmohandas 
Vundawandas v. Pallonjee Eduljee Mobedina^ 1 . L. R. 22 B., 1 ; Administrator 
General^ Bengal v. Pvem Lai Mullick^ L I^. R. 22 C., 788, 795 ; L. R. 22 J. A. 
114 ; Sarat Chandra Banerjee v. Bhvpcndra Nath Bosu^ I. L. R. 25 C., 103 ; 
Amulya Charan Sealw. Kdlidas Sen, 32 C., 861 ; i C. L. J. 270 ; Sakina Bibee v. 
Mahomed Ishak (1910)37 C. 839; 15 W. N. 185] — And herein lies the differ- 
ence between the functions of an executor and a manager. An executor has to do 
with whatever concerns a deceased i)erson, but a manager 
is concerned with only the interests of a living being. A 
manager, for instance, on behalf of a minor, reiiresents the 
minor’s interest otily, having nothing to do with the rights and duties of his de- 
ceased predecessor. But an executor or administrator has to deal with the “will” 
and the rights and duties of the deceased only ; he has nothing to do with the 
interests of the minor [see Ganjessar Kocr v. The Collector of Patna L L. R. 
25 C , 795 ; 2 C. W. N. 349 ; Tar an Singh Ha^Mri v. Ramratan Trivary^ 31 C., 
89] so long as he is not declared or appointed his guardian by competent legal 
authority. 


Executor and 
manager. 


Several executors appointed by on(! are esteemed in law as but one jierson ; 

Executor’s estate hence there can be no partition between them, for “each 

cannot be parti- hath the whole.” So with joint administrators who take 

tioned. the same interest a-s joint executors, (i). 

As the result of holding in auter droii^ the estate of an executor which he 
Nor bequeathed or executor docs nol pass from him on his bank- 

assigned. ^ ruptcy (2). So an executor cannot bequeath his interest 

(3). Nor he can assign his office (4). But see section 31 
Act II, 1874 (Administrator GeneraRs Act), corresponding 
to sec. 25, Act III of 1913 (Administrator General’s Act 1913). 

§ 7. Executor and Receiver.— a receiver occupies a Jiosition towards 
the estate m his h^nds different from that of an executor or trustee ; the latter, 
not acting through or under directions of the Court, do not and cannot, under 
ordii^ry circumstances, create obligations binding on the estate in favour of 
creditors \Mohari Bibi v. Shyama Bibi, 1. 1 j. R. 30 C., 937 ; see fagat Tarini v. 
Noba Gopal, 5 C. L. J. 270]. 


(1) Wms 916,917. 

(2) •, 
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§ 8« Executor and Trustee. — It is very often the case that the same 
person is executor and trustee, and in such cases it is difficult to determine when 
an executor ceases to have duties qua executor — is functus officio^ and becomes 
clothed with the character of a trustee [see the question discussed in Re TUmmis 
(1902) I Ch. 176]. The rights and duties of an executor are very different from 
those of an ordinary trustee. And when the testator appoints one merely as an 
executor, he does not become, by operation of time alone, an ordinary trustee even 
though all his works (fua executor have been done and it only remains to retain 
part of the estate until certain contingencies happen, or until the persons entitled 
to it are competent to give him a discharge Mackay (1906) 1 Ch. 25, at 30, 
31, per Kekewich, J.]. It is noticeable that, where executors are also 
appointed trustees, their title to the testator’s estate as executors is sui)erior 
to and takes ,prpcedence over that as trustees [Lockma/i v. Reilly 95 N. Y, 64 ; 
Harris v. Ely 2 N. Y. 138]. Again, the persons with whom the executors deal are 
not bound to know the state of the testators assets, and there is no presumption, 
even after several years that the estate has been all administered [Ckarl/on v. 
Durham^ L, R. 4 Ch. 438 ; see Re Waidanis (1908) 1 Ch. 123 ; Re Verr€U(\e^oi^ 
I Ch. 65 ; Re Henson (1908) W. N. 138]. So, a purchaser from an execator 
must assume, in the absence of anything to the contrary, that even after 20 years, 
the sale was. by the executor in his capacity as such and in due course of adminis- 
tration [Re Whistler, (1887) 35 C. D. 561]. 

But this is certain that, where one has been a[)[)()inted an executor and also 
a trustee, and his duties as executor has been fully performed, he becomes as 
regards the property remaining in his hands, an express trustee and is in precisely 
the same position as any other person would be if the will had appointed such 
any other person a trustee, and the executor had transferred to him the trust 
property [see In rc Mackay supra]. See sec. 7 (P) § 5 — “ W'iiere a trustee, an 
executor,” .sec. 98 (P) § “ Accounts and sec. 115 (P) § 4.” 


§ 9# Executor’s position. — The position of an executor is somewhat 
anomalous at least from Hindu j)oint of view. All the property of the deceased 
vests in him, as if, he is the legal heir. But it is not certain yet, whether 
such vesting takes place from the moment of the testator’s death or after grant 
of probate [see sec. 12 (P)] although in England it takes place from the 
moment of the testator’s death. If it 've.sts after grant of probate, there is 
nothing to show where the deceased’s property is to remain before such grant 
is made. An executor is again sometimes a manager and sometimes a trustee ; 
and the testator’s ])roperty vests in his legal heir and legatee or devisee also 
11, infra). Moreover, the right of an executor to represent the deceased 
is not exclusive ; for there are cases in which persons holding bare possession, 
have been declared competent to represent him for special purposes [sec. 12 (P) 

§ 5]. According to English law he is a trustee in equity and an executor at com- 
mon law, or he is both executor and a trustee, simultaneously ; and in the latter,^ 
case, that is, where the testator appoints him not merely as an executor but as 
trustee as well, he becomes an express trustee as soon as his duties as an executor 
are fully performed [see In re Mackay (1906), suprei]. See infra ^ so & 13. 


An administrator, as seen above, is an executor for all practicab^^urposes, 
except that his title as such is entirely dependent on his appointment by Court. 
In England, the property of an intestate iwisses to the Judge of the Court of 
Probate immediately on his death. There is no auch rule in this country but 
this does not much signify, for here, it passes to the heir. Difficulty may^arisO 
where the deceased dies intestate, but without lea^ngjmy heir or jjerson qualified 
to represent. See sec. 190, Indian Succession Act. 
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§ 10. Continuity of representation.— It seems the position of an 
executor or administrator of a deceased person, is similar to that of a Shebait of 
an idol so far as continuity of representation is concerned : that is to say, each 
succeeding executor or administrator forms, as if, a link in the continuing represent- 
ation of the deceased’s estate in the same manner as a succeeding Shebait does of 
the idol’s property {Prasunna Kumari Debya v. Golab Chand Bobu, 14 B. L. R. 
450 ; L. R. 2, I. A. 14s ; 3 P. C. J. 449]. Thus where a decree is passed against 
the former administrator of a deceased’s estate, it is binding upon the succeed- 
ing administrator and cannot be set aside at the instance of the latter except on 
ground of fraud [Bat Meharbai v. Magan Chand I. L. R. 29 B., 96 ; 6 Bomb. 
L. R. 853]. 

§ 11. Vesting^ in heir or legr&tee. — All the property vests in the 
executor or administrator. This is what this section lays down. But the pro- 
perty vests in the heir or legatee also. An heir or a legatee may not be entitled 
to possession of what he inherits or is bequeathed to him except in the proper 
course of administration ; but that does not mean that he acquires no interest 
till then [Bamanuja Amma/ v, Swami Pillai (1911) 22 M L. J. 22S ijekangir 
V. Bat Kukibai 1 . L. R. 27 B. 281], 11 ie English law is the same. For, we 
have on the authority of Mr. Joshua Williams, that “the heir still succeeds (under 
the English liind IVansfer Act. 1897) immediately upon his ancestor’s death to 
the beneficial interest in the lands held by the ancestor in fee simple ; but at law 
the estate of the deceased vests at once in his executors, if he should have left 
a will appointing executors” ( I ). And, where the deceased dies intestate, or 
testate but without appointing executors, his estates “ vest in his administrator 
so soon as appointed” (2), (a). 

§ 12. [Proviso] “Passed by survivorship.”— This clause saves the 
rights of members of a Hindu joint family />., coparceners. There is no 
such thing as succession, properly so called, in an undivided Hindu family 
governed by the Mitakshara. The normal condition of such a family consists 
in the fact that “no individual member of that family, whilst it remains 
undivided, can predicate of the joint and undivided property, that he, that 
particular member, has a certain definite share.” It follows, theiefore, that in 
a joint family governed by the Mitakahara, succession takes places by survivor- 
ship and not by inheritance. It is this right of succession by survivorship 
which this section saves. 


(a) But the English law of legal and beneficial or equitable interest is not applicable in this 
country ; so that, perhaps it is not correct to say that the beneficial (or equitable) interest passes 
to the heir and the legal title vests in the executor. But yet. it seems, it not possible to 
discard the legal and equitable principles of that law as to which see tnfifa \ 12, last 
para. 

The difficulty arises from the fact that according to English law the interest of a bene- 
ficial owner is not, strictly SjMaking, ownership at all. For, where there is a trusec or an 
executor or administrator is the legal owner, it is such owner only that legally sell 
. or dispose of the trust property and can give good title to the purchaser, without the consent 
of the beneficial owner. Thus the title and the ownership of a legal owner, that is, those of an 
executor os trusty, are practically superior in some respects of vital importance, to tho^ of the 
cestui que trust or beneficial owner, so that the latter is or may be at the mercy of the former. 
The introduction of legal and equitable ownership among the Hindus necessarily involves the 
intirddnction of these technicafiti^, which may be regarded as subversive of their che^hed 
nt^pns as regards right of proper^. See infra | 12, last para. 


(U: -rWa*; 9 » 6 . $)»7} ’WaffllBr ^ Elg. 133. 

i Walkw and^g. 134. 
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One L. died at Surat in 1873 possessed of ancestral property situate partly 
in Bombay and partly in the Surat district. He left a widow and a minor son. 
By his will he bequeathed his property to his son, appointing certain executors 
to manage the property during his minority. I'he son died in 1877, leaving a 
minor widow M, and in 1879 one of the executors obtained probate of L*s 
will from the High Court of Bombay. In 1884, M. instituted a suit against 
her mother-in-law, the widow of L, to recover possession of the property 
covered by the will. One of the defences to this suit was that the property 
in dispute had vested in the executor, and that as the defendant held it under 
the executor, the suit was not maintainable without impleading the latter. 
It was held, that the property in dispute being joint ancestral property, on the 
death of L. it vested in his minor son by survivorship, and on such son’s death 
it vested in his widow, the plaintiff; so th?t, under section 4 of Act V of 1881 
the estate of L. -did not vest in the executor, as it had passed by survivorship 
to another person. \Bai Tlarkor v. Manik/a/, I. L. R. 12 B., 621 ; see T/ie 
Collector of Ahmedabad v. Savchand Ladukchand^ I. L. R. 27 B., 140]. 


It seems there is a distinction between a le^al title to, and a beneficial interest 
in, property ; so that, there may be cases where the latter interest passes by 
, survivorship, but the former title does not. In such 

and^be^Ccial. probate or letters of administration are necessary in 

. * support of the legal title. [See sec. 23, of the Presidency 

Banks Act, XI of 1876J. Thus, where certain shares of the Bank of 
Bombay stood in the name of one Sarabhai, and after his death his minor son 
applied to the Bank to have the shares transferred to his name as the sole 
surviving coparcener, it was held, that having regard to the said section 23, the 
legal title did not survive, though the beneficial interest did, and probate or 
letters were necessary for the transfer of the shares \^Bank of Bombay v. 
Ambalol Sarabhai^ I. L. R. 24 B., 350. See Re Desu Manavala Chetty 
I. L. R, 33 M., 93, F. B., 19 M. L. T. 591.] 


§ 18. Effect of vestingr — The property of the deceased vests in the 
executor not “ in trust for any specific purpose” within the meaning of sec. 10, 
Indian Limitation Act (XV of 1877). See Kherodemoney Dassec v. Doorga- 
money Dassee, I. L. R. 4 C, 455 ; S. C. 3 C. L. R. 315 ; Nanalal Lallnbhoy v. 
Harlochafid fagusha, I. L. R. 14 B., 476 ; Vundravandas Purshotamdas v. 
Cursondas Govindjiy I. L. R. 21 B,, 646. 


The vesting of property under this section results in the fact, that an 
executor has “ an appearance of interest,” or at least a contingent interest, until 
he takes out probate [Jehangir v. Bat Kukibai, 1 . L. R. 27 B,, 281]. 

An exgcutor or administrator so completely represents the testator or 
intestate, that, in all suits concerning property vested in him, when the conten- 
tion is between the persons beneficially interested in such property and a third 
person, “it shall not be ordinarily necessary to make them parties to the suit” 
(i). See Mohananda Chatierjee v. Akhoy Kumar Barori^ 6 C. W* N, 488. 

§ 14. Vestingr to follow probate— This section has been interpreted 
to indicate that the vesting is only to follow upon the grant of probate of the 
will in the case of an executor, in the same manner as it follows grant of letters 
of administration in the case of an administrator [Sarat Ckunder Banerjee v. 
BhujrBtdra Nath BosUy I. L. R. 25 C, 103, at 'Sir Francis Maclean 

C. J. ; to the same effect, Sir Richard Garth ^ in Pehaty Lall 

(I) Sec. 437. Code of Civil Procedorc (Act XIV« ot 1882). Corresponding to Or. 
XXXI. r 1 of Act^fpoS. 
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Sandyal v. Juggo Mohan Gossain^ I. L. R. 4 C, i. See Shaik Moos a v. 
Shaik Essa (1884), 8 B., 24T, and the judgment of Sir Arthur Wil^n 
in Kurrutulam Bahadur v. Peara Saheb (1905), 33 C., 116, and also 
Munisami Chetty v. Maruthammal (1910), 20 M. L. J. 689]. But see Jehangir 
V. Bdi Kukibai^ I. I.. R. 27 B., 281. See post sec. 12 (P) §. “When granted.” 

§ 15. Retrospective operation— 'I’his section 1ms no retrospective 
operation. 'J'hat is to say, it has no application in cases of wills executed 
previous to the passing of the Hindu Wills Act, and it does not accordingly 
operate to vest in executors the estate of a deceased Hindu who died before 
that Act. At first sight it would appear that, this section read with section 
2 (P), supra^ leads to a contrary view ; for the latter section purports to provide 
that the former is to apply in the case of every Hindu dying before the 1st 
of April 1881, so as to make its jirovisions applicable to all cases irrespective 
of any restriction as to the time of the execution of the will. But such is not 
the case. Because, “ If we look to the preamble of the Act, it is there stated 
that the Act is intended tn provide for the grant of probates of wills and letters 
of administration to the estates of deceased persons, in cases to which the 
Indian Succession Act does not apply ; that is the object of the Act — the 
grant of probates of wills and letters of administration. The Act did not come 
into force until April 1881, and to my mind it would be a very strong conclu- 
sion to draw from the words of section 2 ‘dying before the ist April 1881^ 
that it was intended — this Act having been passed for the purpose which I 
have stated above — that section 4 should have a retrospective operation, so 
as to vest in an executor appointed under a Hindu will an estate which but 
for that section would admittedly not otherwise vest in him” [Sarat Chunder 
Banerjee v. Bhupendra Nath Basu, I. L. R. 25 C., 103 at 105-6, per Sir Francis 
Maclean C. J.; Amuiya Charan Seal v. Kalidas Seny 32 C., 861 ; i C. L. J. 270]. 

121. — When a will has been proved and deposited 

in a Court of competent jurisdiction situat- 
Annexed ed beyond the limits of the Province, 
whether in the British dominions or in a 
Abroad. foreign country, and a properly authenti- 

cated copy of the will is produced, letters of administration 
may be granted with a copy of such copy annexed. 


NOTES AND COMMENTARIES. 


§ 1. The Principle. 

§ 2. Practice in England. 
S 3. Jurisdiction. 

§ 4. Procedure. 


§ 5- Where the rule not applied. 

§ 6. Domestic jurisdiction not ex- 
elusive. 

§ 7- Exemplification. 


§ 8. Form of exemplification. 


§ 1. The principle. — Mr. Justice Story says: “In regard to the title 
of executors and administrators derived from a grant of administration in the 
country of . the domicile of the deceased, it is to be considered that that title 
cannoti de extend* as a matter of right, beyond the territory of the 
Government Which grants it. It has hence become a general^pctrine of the 
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Common law, that no suit can be brought or maintained by an executor 
or administrator in his official capacity in the Courts of any other country 
except that from which he derives his authority to act, by virtue of the probate 
or letters testamentary, or the letters of administration there granted to him. 
If he desires to maintain a suit in any foreign country, he must obtain new 
letters of administration and give new security according to the rules of law 
prescribed in that country before the suit is brought” (i). 

tt is thus clear that, as an English grant, whether of probate or letters of 
administration, can have no direct operation out of England, so a grant in a 
foreign country, of probate or letters, has no direct operation in England or in 
any other country (2). This principle applies in India. 

§ 2 . Pracjtuce in Engfland. — So the practice in England is to follow 
the grant of the Court of the testator’s domicile, not merely as to the document 
which that Court has admitted to probate, but also as to the person to whom 
the grant is made as the person declared to be entitled by a Court of com- 
petent jurisdiction” (3) ; and if any part of the property be in England, to 
admit to probate a duly authcnticattjd copy of the will in res[)ect of which such 
grant was made without any further evidenc'e as to the validity of the same 
\Milleir V. James, L. R. 3 and 1). 4; In re Smith, 16 VV. R. (Eng. 
.1130; In re Earl, L. R. 1 P. and 1). 450; In re Rule, L. R. 4 P. J). 76 ; 
In re Hill, L. R. 2 P. and D. 89 ; In re Dost All Khan, 1^. R. 6 P. 
I). 6. See In re Lemnie V . 89] (4). In such cases the duty of the 

English Court would be, as it were, “ ministerial merely, to grant ancillary 
probate or administration.” See sec. 145.^ (P). 

But in certain cases such duty is not merely mechanical or ministerial, but 
the ("ourt must exercise its own judgment and discretion [/// re tVeaver 
(1867) 36 L. J. P, & M. 41]. And where the foreign grant of probate is to one 
who is not an executor according to English law, or is personally discjualificd 
from taking the grant, the English Court (or the Indian Court) instead of making 
a grant of probate will grant letters of administration with the will annexed, 
under section 73 of the ICnglish 1‘robate Act or Sec. 41 (l^) lost [In reMeatyard 
([903) P. 125 ; see the observations of Lord Pcnzincc in In re Earl, supra\. The 
rule iaid down by Sir C. Crcsswell in Crispat v. Do^lioni [(i866) 3 Sw. & 'Pr. 
96“], for the guidance of the Courts in such and similar cases is to the effect that 
“ the judgment of the Court of domicil of the deceased is binding on the Court 
of a foreign country, in all c[uestions as to the succession and title to personal 
property, whether under testacy or intestacy, where the same questions between 
the same parties are in issue in the foreign Court which have been decided by 
the Court of domicil” (5). [See Re Briesemann (1894) P. 260 ; Re Hill, supra ; 
Re Von Linden (1896) P. 148 ; In the estate of I.revy (1908) P. 108 ; Re 
Weaver, supra ; Re Meaty avd, supra]. 

In In re Smith (supra) Lord Penzance said : “It is a general rule on 
which I have already acted, that when a person dies domiciled in a foreign 
country, and the Court of that country invests any body, no matter whom, 

(1) Story’s conflict of laws, § 512, 8th Edition; Wins. 269-273, loth Ed. Mort. 25. 

(2) Dicey, Confl. of L. 343^ 443 ; Ingpen, 160 ; Mort. 20-22 ; 14 L. of Eng. 164 ; 
Jarm. 6-8 6th Ed. 

(3) Bro. P. P. 51 ; Fowl, and Oak. 148, 4th Ed 

(4) Wms. 366-76 ; Wms. 269—273 lath Ed . ; Bro. P. P. 46. 51 ; Wa|ker and Elg. 33, 
34, 100; TheoE 73. Sth Edn. ; Tr. and Coote 223-^29. 

(5) Wms. 278*280; loth Ed. ; 14 U of Eng. 164; Mort. 22-23; Jarm. 7, 6th Ed. 
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with the right to administer the estate, this Court ought to follow, the grant, 
simply because it is the grant of a foreign Court, without investigating the 
grounds on which it was made, and without reference to the principles on 
which grants are made in this country.” I'hus if the will has been previously 
proved and deposited in the Court of another jurisdiction, or as this 
section provides “ in a Court of competent jurisdiction, situated beyond the 
limits of the Province,” the executor may prove an authentic copy, u e., an 
exemplification or office copy, /oco orij^naiis^ and on such copy (/. in the 
words of this section, “a properly authenticated copy of the will”) being 
produced, “ letters of administration may be granted with a copy of such copy 
annexed ” to the executor (i). 

§ 3. Jurisdiction. — "rhe jurisdiction of the Court of Probate is 
founded on the existence of property within the' country where such 
jurisdiction is exercised ; so that if the deceased has left no property there, the 
Court has no jurisdiction to grant administration. Itut in such cases if he 
dies testate and purports to exercise a power of appointment affecting 
f)roperty in that place, [irolmle will be necessary, although there is no property 
of his own. So, a testator 'disposing of projierty in ICngland in the exercise of 
a power of appointment, is entitled to probate in the ICnglish Court, although 
the will was nf)t executed according to the formalities prescribed by the law of 
his domicil [J^e Jfallyburton (1866) R. i P & 1 ). 90; Re Huber (1S96) 
P, 209; Re 7 ref and (1899) V. 247; see Murphy v. Deichler (1909) A. C. 
446] (2). 

'riie above is an exception to the general rule that a will in order to be 
valid must comply with the law of the testator^s domicil. The reason is, that 
the appointee of th(j power takes, not under the instrument exercising but 
under the instrument creating the power ; so that if the will is executed in the 
form required by the power, the formalities retpiired by the law of the testator's 
domicil become unnecessary (3). 

But it seems to be established that before granting probate of a foreign will 
the Court must be saisfied either that the will is valid according to the law 
of the country where the testator was domiciled, or that a competent Court of 
that country has acted upon it declaring it to be valid \ln re Deshais (1865) 34 
L. J. P. & M. 58] (4). 

§ 4 « PPOCOdUPe. — I'he procedure has been laid down by Sir Charles 
Farran C. J. of the Boml:)ay High Court, in these words : “ If a foreign will has 
already been proved and deposited in a competent Court abroad, section 5 of the 
Act (V of 1881), following the English law, enables a Court in British India to 
grant letters of administration to the applicant with a properly authenticated copy 
of such will annexed, and thus to dispense with the necessity of proof of the 
original will ; but where a foreign will has not been so proved, the Judge will 
have himself to take evidence as to the due execution of the will, according to 
the law of the country in which the testator was domiciled, in cases where the 
property in respect of which probate is sought is moveable or personal pro- 
perty, and must, if necessary, satisfy himself by evidence as to the law relating 
to the execution of wills in force in such country” [Rhafgrao Dadanrao v. 

<l) Coote. sa ; Tr. and Coote, 53, 406, 

<a) lugpen, 155, 158 ; Jarm. 9-10, 6th Ed. ; Wms, 2831 loth Ed. ; Moit. 36. 

Shto, 6th Ed. ; Farwel), 144* ist Ed. 

(4> Wms. #72, loth Ed, 
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Lak&hmibaiy I. L. R. 20 B., 607]. But if the properly be immoveable and in 
British India, the validity of a will purporting to dispose of such property, 
“ must be tested by the rules applicable to the execution of wills in British 
India.” {Ibid). 

Accordingly, where the executor of a will proved at the Native Court at 
Cutch, instituted a suit in South Malabar, in British 
India, on the authority of a copy of the probate granted 
^ by that Court and certified by the J^olitical Agent of 

Cutch, it was held that, that copy was not suflficient to establish the plaintiff’s 
(executor’s) right to maintain the suit. In delivering the judgment of the 
Court, their Lordships of the Madras High Court (Collins C. J. and Wilkinson 
J.) said : “ The Gourt of the District Judge of South Malabar having been * * 
authorized to receive applications for probate or letters of administration under 
Act V, 1881, it was open to the plaintiff to obtain under section 5 of that Act 
letters of administration with a copy of the will annexed” \Mana Sin^h v. 
Ahfnad Kunhi (1892) I. L. R. 17 M., 14 ; see In the ^oods of Newton^ (*872) 
8 B. L. R. App. 76]. 

Where a .will has been proved in England and probate granted, the 
.. attorney of the executors empowered to obtain limited grant only, is not 
competent to make any application under this section [/// re Ashton, A. W. N. 
(1905) 251]. 

§ 5 . Where the rule not applied.— 'i'lic mic lo follow thu foreign 
grant does not apply where the foreign grant is made not to the person entitled 
to it but to some other person with the consent of the person entitled [/fe 
IVeaver (1867) 36 L. J. l\ ^ M. 41I. 

So, where the foreign grant is to an executor wiiosu [lower.s fall short of 
the powers of an Englisli executor, the lOnglish Court will grant an administra 
tion with powers as near as may be to those granted by the will (foreign) 

[ J^e Von Linden, suf>ra,\. It has been held, however, in In the Estate of Lei^y 
(1908)?. 1 08 J that if the foreign grant of administration is limited in time, 
the English ('ourt will make a general grant to tlie foreign administrator (a). 

s 6. Domestic jurisdiction not exclusive.— rhe rule formerly pre- 
vailed that the Court of a country had no jurisdiction to make any grant of 
probate or letters in respect to the jiroperty of a person domiciled abroad, 
unless and until recourse had first been had to the Court of the country of that 
[De Itonnevai y. Bonne^ml i Curt. 856]. But this view 

of the law is no longer strictly adhered to ] for, it seems to be now settled, that 
although, as seen above, and as this section provides, foreign grant is to be fol- 
lowed, it is not true that the Courts of domicil have exclusive jurisdiction in such 
cases, but that the person entitled to represent by the lex domicilii, may at his 
option and without any restriction, apply in the first instance for grant of 
probate or letters of administration in the Court of the country where the 
deceased’s property or a portion of it lies. Where, hoewver, a proceeding is 

(a) Foreign admini-strator or respresentative, does not refer to the mere non -residence 
of the person holding the officei but to the foreign origin of the representative. Thus if a 
representative appointed in one jurisdiction takes out ancillary letters of administration in 
another, he thereupon becomes a domestic representative within that jurisdiction (i). See 
infra sec, 145 A (P), 


(1) 18 Cyc. Am. 1220—1221. 
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pending in the Court of domicil, procccdrnga in the foreign Court ought to be 
stayed [see Trimkstown v. Trimlcsiown (1830) 3 Hagg, 243] (i). 

§ 7. Exemplification. — The “ properly authenticated copy of the will” 
referred to in this section is technically called ‘ exemplification.’ See In re 
Newton, 8 B. L. R. App. 76. 

For an example of a grant of probate of exemplification see In re Gubboy, 
4 C W. N. vii. 


The copy must be one admissible under the Indian Iwidence Act. That 
is to say, such copy must purport to be a copy made from the original will and 
must bear certificate to the elfect that it had been compared with that original 

Adam Whyte, 14 Bur. L. R. 33]. See sec. 63, Indian Evidence Act. 

§ 8* Form of exemplification. — The following form of exemplification 
of probate or of letters of administration with the will annexed, is taken from 
Tristram and (Foote’s Probate Practice, 12th luiition. 

In His Majesty’s Court of Probate. The District Registry at . 

Bk it known, that, upon search being made in the district registry* 

attached to His Majesty’s Court of Probate at it appears that, on the day 

of^ in the year of our Lord 19 the last will and testament (with codicils, 

if any) of A. B., late of det'eased, who died at on or about-^ 19 

and had at the time of his death a fixed place of abode at within the district 

of was proved by C. D., the executor named therein [or letters of adminis- 

tration witli the last will and testament annexed of A. 11 , late of, &c., were 

granted to C. 1)., as the 1 , and which probate [or letters of administration] 

now remain of record in the said district registry. The true tenor of the said 
will [and codicils] is in the words following, to wit : 

[Here follow the will and codicils]. 

In faith and testimony whereof these letters testimonial are issued. 


Given at — as to the time of the aforesaid search and the sealing of these 


presents, this — day of — in the year 19 — . 


(Signed). 


Probate to be grant- 122 . — Probate can be granted Oil I v 

ed to executor ap- V v 

pointed by win. execiitor appointed by the will. 


NOTES AND COMMENTARIES. 

§ 1 . 0 / whal probate may be granted. § 4 . Persons who may be appointed 

S 2 . Can be granted only to an executors, 

executor § 5 - Persons who may not be appointed 
g 3. Appointed by the willP executors, 

§ 6. Courts discretion, 

• See sec. Si (P) po^i. No special public Registry for wills has yet been established in 
this cownir^. 

(1) Morte »7-a8 & n. (1). 
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§ 1. Of what probate may be grranted.— As a general rule, every ins 
trument containing a testamentary disposition of property is entitled to probate. 
A testamentary instrument appointing an executor may be admitted to probate, 
though it makes no attempt to dispose of any property v. Pike 

(1882), L. R. 7 P. 1). 61 ; Stewartw Stewart (1901), 177 Mass. 4.93] (i), or 
the executor is, in the opinion of the Court, not a fit person to be entrusted witli 
that office \Hara Cooniar Sircar Durgatnoni Dnssi^ I. L. R. 21 C., 195] ; or the 
instrument turns out to be ino|)erative {2) ; or the disposition is void or illegal 
\Behary Lall Saftdyal v. Jfiggo Mohini Gossain^ I. !>. R. 4 C., i ; Hurmusji 
Navroji w, Bai Dhanhaiji^ I. L. R. 12 R, 164]. Where several testamentary 
papers constitute “one sole will,” (a) the Court will grant probate of the will 
as contained in^tjiose papers \^lA'mage v. Goodban^ L. R. i I*. c\: D. 57 ; In the 
goods of Morgan^ L. R. i & I). 214; In the goods of Nickalls^ 4 .Sw. iS: 'IV. 

40] (3). 

Rut if there are two testamentary documents of the same date or are 
undated, and it cannot be ascertained which of them was executed fust, and 
their provisions are so inconsistent that they cannot stand together, neither docu* 
ment will be admitted to probates [Townsend v. Aloore, (1905) P. 66]. If how 
ever, the inconsistencies are not such as they cannot stand together, if they 
arc merely apparent, and both were intended to he efiectivt\ then both will be 
admitted to i)robatc (Ibid). 

A will made in the exercise of a ])ower is re(iiiirecl to hr. provc^d and is 
entitled to probate [wSugden on powers, 466, 8th ICdn ; I'arwell 134, 2nd, lidn. ; 
Wms. 302, loth Edn,] 

The whole instrument is not iK cessarily to be admitted to probate ; a, will 
may in [)art be admitted to probate, and in part rejectial, as wheie a clause has 
been inserted in a will by fraud, without the knowledge of the testator, t>r by 
forgery after his death [see Girish Chandra De v. Mashbeharv Dt\ i (jxL L. 

J, 109 (4). So one ])ortion of a will may be admitted to probate, when the 
other portion is lost ; and where the contents of a lost will are not completely 
proved, probate can be granted to the extent to which tlu\v are proved (5). 
[A^edar Nath M/tter v. Sorojini Dasi 3 ('.VV.'N, Oi 7 ; So glen v. JA»rd St. Leonards 
E. R. 1 (S: 1) 154; Woodtvard Gontstone, E. R. 11 Apj>. Cas. 469]. 

See J>ost, secs. 24 (P), 25 (P) 42 (I*) 4. 

So where the main body of the instrument was not a will, being a deed 
transfering a trust, but there was a residuary cl iiase in these words — “the said 

(а) One sole will.” — It is said that a man cannot die leaving two wills and his last wilt 
must be one in number This is, of course, true but it seems, in a technical sense Only. 
Cases are not wanting to show that many have died leaving more than one independent wills. 
This apparent inconsistency may b<* explained by the following : — “ it is the aggregate or 
the net result that constitute his (the testator’s) will, or in other words, the expression of 
his testamentary wishes. The law, on a man’s death, finds out what are the instruments 
which express his last will If .some extant writing be revoked, or is inconsistent with 
a later testamentary writing it is discarded. But all that survive this scrutiny form part 
of the ultimate will or effective expres.sion of his wishes about his estate. In this .sense it 
is inaccurate to speak of a man leaving two wills; he does leave, and can leave, but one will” 
f Jud. Comm, in Dou^las»Mcnsies v. Umphelhy (1908) A. C. 233] <6). 

(i) Wms. IS7, 301, loth Edn. ; Rood, § 64. (2) Bro. P. P. 100. 

(3) Tr. and Coote 53 ; Coote 52’; Wms, 165 ; Bro- P. P. 104 ; Theob. 37, 38 3rd Edn.;. 

>4) Wms. 382 ; Bro. P. P. 123 : Walker & Elg. 24. [43, 5th Edn. 

(5) Tr. and Coote 128, 129, 412, 413 ; Wms. 386 ; Bro. P, F. 127. 

(б) Jarm. 37, 38, 6th Edn. Theob. 74, 5th Edn. 
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K. shall get and shall be entitled of his own accord to make a gift or sale of any 
other property that I may earn during my life-time,” it was held that the instru- 
ment as a whole, was entitled to probate \Baisnav Charan Das Bairagi v. 
Kisore Das Mohanta (1911) 15 C. W. N. 1014]. 

A document duly executed but not disposing of any property, or simply 
revoking a will, is not of a testamentary character, and will not be entitled to 
probate [/« the goods of Fraser^ L. R. 2 P. & I). 40] (i). In Brenchky v. Still 
(2 Rob. 162), however, a contrary view was taken (2). Generally speaking, a 
document which disposes of no property (for instance where the will appoints a 
shebait or next shebait only (3), has no testamentary character so as to enable 
the Court to grant probate of it [Mohunt Bhagaban Ramanuj Das v. Mohunt 
Raghunandon Ramanuj Das^ L R. 22 1. A. 94; I. L. R. 22 C. 843; Chaitanya 
Gobinda Adhikari v. Dayal Gobinda Adhikari^ 9 C. W. N. 1021 ; 2 Cal. L. J. 
50 n; 1, L. R. 32 (^, 1082 ; See Baisnav Charan Das Bairagi v. Kisore 
Das Mohunta (1911) sf^jra ; Van Stranben zee v. Monck, ^ Sw, Sz Tr. 6] 
(4). So a will merely appointing testamentary guardians is not entitled to 
probate [Jn the goods of Jl^rton, 5 Sw. & Tr. 422; Lady Chester's Case^ \ 
Vent. 207 ; GilHat v. Gilltaty 3 Phill. 222 (5) ; Tn re Bukthaivar Mull So7Vcar, 
I. L. R. 23 M. 133. See Tara Churn Chatterjee v. Suresh Chandra Mookerjee^ 
I. J^. R. 17 C., 122; L. R. 16 I. A. 166, where the will “provided for the 
management of the property,” but gave no beneficial interest to any]. 

An instrument disinheriting an heir by negative words only without any 
disposition of his pro[jerties, is not of a testamentary character and is not entitled 
.0 probate — See Ante^ sec. Ill, “ Ih’sinheritence.” 

A codicil only may be admitted to probate when the will is not forth- 
coming at the testator’s death, or under similar circumstances, if the testator 
intended it to operate independently, [fn the goods of Savage^ L. R. 2 P. & I). 
78 ; Black V. Jobling L. R, i P. & I). 685] (6). See section 10 (P), post, 

A will disposing of property in a foreign country only shall not be admitted 
to iirobate [/« the goods of Coode^ L. R. i P. iV 1). 449; but see In re 
Winter, 30 L. J. P, & M. 56; In re Briesemann (1894) W 260; In re Von 
Linden, ^(1896) P. i4«] (7)- 

But if, of two independent wills one disposes of properly in lingland or in 
this country, and the other dis[)o.ses of property in some other country 
the former only will be admitted to probate in England or in this country, 
as the case may be [Re Astor (1876) i P. 1). 150 ; Re Seaman (1891) P. 253 ; 
Re Fraser, Ibid, 285 ; Re Tamplin (1894) P. 39]. If, however, the two wills arc 
not independent and one refers to or confirms the other in such a way as to 
incorporate it, [sec, 51 (s), ante^ both will be included in the |)robate, for they 
become virtually one document [Re Harris (1870) L. R. 2 P. & I), 83; ke 
Green (1899) 79 L. T. 738]. 


(0 Tr. and Coote 41 ; Wms, 129 i Bro. P. P. 91. 

(а) Wms. 394 ; Bro. P. P. 91 ; Walker & Elg. 25. 

(3) See sec. 45 (P) i 4* 

(4) Wms. 394, (t). 

(5) Wms. 3^; Walker and Elg. 25 ; Theb 61, 3rd Edn. ; 70, 5th Edn. 

( б ) 52 : Tr, and Coote 54 ; Wms. 156-57 : Bro. P. P, 84. 

(7) Wms. 436; Tfi and Coote 41 ; Bro. P. P. 43; Walker and Elg. 24; Theob. 62, 
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A will to take effect upon a contingency cannot he admitted to f)robato 
if the contingency does not happen {In the ^oods of Ilugo^ 2 P. 1 ). 72]. 
But a contingent or conditional codicil will be admitted to probate, under 
the same circumstance, as it may have the effect of republishing the will. [In re 
Da Si/va, 2 Sw. Tr. 315] (i). 

Probate will also be denied when the will is made to depend on an event 
which turns out against it during the lifetime of the testator, fas for instance, 
where the testator says “ Instructions to be followed if I die at sea or abroad,” 
findsay v. Lindsav L. R. 2 P. & IX 459], or after his death but before probiite 
[In re Smithy L. R. 1 P. & I). 717], or w'hich had not happened when the 
testator died and by any possibility might happen later than the lime 
allowed by the rule against perpetuity (2). Hut there are cases in which 
probate has beCft granted although at the time of the testator’s death it was un- 
certain whether the condition on which the will was to take effect, would or would 
not happen [In re cooper^ Dea, & Sw. 9 ; In re Baugham^ i P. 1 ), 429]. 

As a general rule, probate is granted of the will latest in date (3). 

Papers incorporated with the will by the testator’s reference are, as a general 
rule, to be included in the probate (4). But this is a (juestion mainly one of 
convenience ( 5 )- See section 51 (S) ante, 

. A will appointing “ executor for all property not named in the will” cannot 
be entitled to probate, “because an executor must be the person who has to- 
deal with the property which is left by will.” [/// re IVakeham^ L. K. 2 P. 

&I). 359] (6). 

Copy or draft of a will, or even the contents thereof, in the absence of 
such copy or draft, may be admitted to probate. See sections 24 (P), 25 (P), 
26 (P), post. 

Wills of Hindus made before the Hindu Wills Act may be admitted to 
probate [Krishna Kinker Roy y, Rai Mohan Roy^ I. L. R. 14 (X, 37]. See 
section 187 (S), ante. 

Wills made for valuable consideration arc not entitled to probate [see Re 
Robinson^ L. R. i P. & D. 383], But some American ('ourts have allowed 
probate of such wills on the ground that unrevoked wills should not be 
denied probate [Day ex parte^ i Brad. Sur. (N. Y.) 476]. 

§ 2. “ Can be granted only to an executor.”— Probate being the 
confirmation of the appointment made by the testator, it is natural that it 
should be granted to the party whose appointment is confirmed thereby. 
Hence, an executor being a person appointed by the testator, “ probate can 
be granted only to an executor.” And, as, in order that one may 
obtain probate, it is necessary that he should prove the will, the general rule 
is that, an executor is the only person who can prove the will. As a matter of 
fact, however, there are other persons, viz, a universal legatee, a residuary 
legatee, &c., who may also prove it. But such persons are not entitled 


(1) Wms. 193 ; Bro. P. P, loi ; Walker and Elg. 25; Theob. 54, 61, 3rd Edn.; 70, 
5th Edn. 

(2) Rood, { 67. (3) Tr. and Coote, 55. 

<4) Coote. S3* „ ^ ^S) Theob. 64, 3rd, Edn. ; 73, sth Edn. 

(<5) Flood. 567; Bro. P. P. 141 ; Theob. 72, 3rd. Edn.: 84, 5th Edn.; Walker and 
filg. 27. 



THE HINDU WILLS ACT* 


[section 6 (?). 


to probate, for it is a settled rule that persons proving a will in any 
character other than that of an executor takes letters of administration with the 
will annexed, and not probate (i). Hence an executor is entitled before all 
others to prove the will (2). See sections 18 (P), 19 (P), 21 (P), posf. Probate 
granted to an universal legatee by mistake, is invalid alf initio [Pundit Prayrag 
Raj v. Goukaran Pershad Tew(Uy\ 6 C. W. N. 787]. 

If follows, therefore, that an executor cannot take administration with the 
will annexed ; but if he has renounced he may take it as attorney of other executors 
[Re Russel/, L. R. 1 P. & 1). 635] 

§ 3. “ Appointed by the WilL” — “ An executor can derive his office 

from a testamentary appointment only.” So, where there is no will there 
is no executor ; for, “a will is the only bed where an executor can be begotten 
or conceived” (3). Formerly an executor could not be primarily appointed by 
a codicil, though one could be added or substituted by it (4). But now one 
may be primarily appointed as well by a codicil as by a will, the former being a 
j)art of the latter (5). 

8 4. Persons who may be appointed executors. —“Any person that 
may be a legatee and take by the devise of goods and chattels, may be an 
executor ; and therefore it is said that any person or persons, male or female, 
of the clergy or laity, children or strangers, friends or enemies, married or 
unmarried, creditor or debtor, bond or free, may be an executor. And that a 
bastard, an excommunicate, or an outawed person, may be as able and as 
absolute an executor as any other” (6). “Generally speaking,” says Mr. Justice 
Williams, “all persons who are capable of making wills and some other besides, 
are capable of being made executors” (7). 'J'hus an infant, whether male or 
female, and even a child in ventre sa mere (in his mothers womb), though 
incapable of making wills, may be appointed an executor. So outlaws and 
felons, and even bankru[)ts or j)ersons declared insolvent, a firm of partnership, 
and a corporation sole or agregatc, may also be appointed executors (8). 

Where a limited company were appointed executors, administration 
with the will annexed was granted to the general manager As their nominee 
[Re jiunf, (1896) p. 288] ; and a firm being similarly appointed, it was held, 
that the appointment was of the persons composing it individually and each of 
the members was accordingly entitled to prove the will [ 7 ?d' Fernie (1849) 6 No. 
of ca. 657]. 

The Official Trustee may be appointed an executor [Re Manick Lai Seal, 
1. L. K. 35 C.^ 156]. But see Grey v, Charusila Dasi[(iiyio) 38 C., 53] where 
it was held by Sir L. Jenkins, C. T. that the official Trustee in his character as 
such cannot be appointed an executor or administrator and is not, therefore, 
entitled to a grant of probate or letters of administration. 

§ 5 . Persons who may not be appointed executors.— idiots and 
lunatics, or generally speaking, persons of unsound mind, are incapable of 

(i; Bro. P. P. 202. 

(2) Tr. and Coote 42 

(3) Wms. 243, n (fl) ; Walker and Elg. i, 

(4) Wms. 8, 243t n (p) and (o) respectively. 

(5) See Wms. 7. 

{§) Shep. Touch. 460. 

(7) Wms. 232. 

(8) Wms. 2^2-43 j Walker and Fig. Chap. 
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bein|f appointed executors or administrators (i). But it is said there is no 
restriction as regards choice of an executor, so that a person of unsound mind 
may be appointed on this condition only that probate will not be granted to 
him during the period of his disability {2). Mere weakness of mind is not 
sufficient to disqualify any one [Evans v. 2 Rob. 131, 1323(3). See 

section 8 (P), § 3 post 

§ 6. Court’s discretion. — ^The Court has no discretion in making 
a grant to an executor [Pran Nath Ghose v, Jadu Nath Bhattacharjee 
20 A„ 189; Nara Coomar Sirkarv. Doorgamoni Dasi (1893) 21 C. 195]. 
An executor cannot be refused probate by reason of bankruptcy, felony 
[Smethurst V, Tomlin (1861) 2 Sw. & Tr. 147], bad character [Re Samson 
(1874) L. R. 3 P;^& D. 483, or fraud [Re Mary Hile^ 6 Jur. 350]. All that 
the Court can do in such circumstances to protect the interest of the deceased, 
is to call upon the executor to furnish security before making the grant to him. 
See sec. 78 (P) post^ § 6. 


123 . — ^The appointment may be express or by 


182(5) 

Appointment, ex- 
press or implied. 


necessary implication. 


Illustrations. 

(rt). A wills that C be hi.s executor if B will not. B is appointed executor by implica- 
tion. 

(A). A gives a legacy to B and several legacies to other persons, among the rest to his 
daughter-in-law C, and adds, “but should the within-named C be not living, f do constitute 
and appoint B my whole and sole executrix.” C is appointed executrix by implication. (See 
Nalor V. Stainsb^t 2 Cas. temp. Lee 54) (4). 

(c). A appoints several persons executors of his will and codicils, and his nephew 
residuary legatee, and in another codicil are these words appoint my nephew my 
residuary legatee to discharge all lawful demands against n^y will and codicils, signed of 
different dates.” The nephew is appointed an executor by implication. (See Grant v. LesHe, 

3 Phill. 1 16) (5). 


NOTES AND COMMENTARIES. 


§ 1 . The section. 

§ 2. H&w appointment made. 

§ 3 . Appointment express or by neccs^ 
sary implication. 

§ 4. ' By necessary implication^ 

§ Appointment absolute or qualified. 

I 6a Etomtor for property not speci- 
fied in the will.^ 

§ 6. Instituted and substituted exe- 
cutors. 


§ 7. Co-existenceof different kinds of ex- 
ecutors in the same will or probate. 
§ 8. Coadjutors or overseers. 

9. The Court of probate haw far a 
Court of construction for pur- 
poses of this section, 

% 10. Ambiguity in the description of 
executors. 

§ 11. Executor^ s remuneration. 

§ l\a. ExecutbPs discharge. 


§ 


(1) Wms. 242; 164 loth Ed, 

(2) 14 L. of Eng. 139- 

(3) Walker and Elg. 9 - ^ 

(4) Wms. 246; Walker & Elg. 7 * 

(5) Wms. 244. 


75 
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§ 1 . The sectiOII.— In HdmaMi \\ Bamanji JVasarrfanji [j B. H. C. R. 
A. C. J. 6\], Sir Richard Couch C J. said “ Section 182 of Act X of 1865 
(which corresponds to this section) appears to be compiled almost verbatim from 
cases collected in the work of Mr. Williams on executors, as are many more 
sections of the Act formed upon cases decided in the English ("ourts.” 


2 . How appointment made. — “ An executor may be appointed 
solely, or in conjunction with others and the appointment may be by one or 
more testamentary pajiers, and there may be one or more executors for the same 
will (i). 'rhe appointnu nt must he contained in the body of the will [In 
re \Voo(i<i^ (1868) L. R. i W tc I). 546] (2). It is not 
necessary that the testator should himself appoint his 
executors ; ho may delegate the power of appointing 
executors to some third person [Afoom Haji v. JJaji 
639 j In re Crtnt^any 1 Hagg. 548 ; Jackson v. Bau/ef, 2 
the person t(» whom such power is given may appoint 
himself [/// (1861) 2 Sw. tSc IV. 127] (4). Similarly, a testator may 
authorize the survivor or survivors of his executors to appoint another or others 
in onlei to keep then oiigmal number in tact. Thus where a testator appointed 
A. and B. executors, and in case of the death of either of them, empowered the 
survivor to appoint another, so that there should continue to be two executors, 
it was held, the ai rangement was good, and probate was granted to C. who had 
been appointed by B. after the death of A. [Jn re Deichman^ 3 Curt, 123; 
followed in Moosa Ilaji v. Haji Abdul^ V4f>ra\ (5). 


Testator may de- 
legate bis power of 
appointing. 

Abdui, 5 Bom. L. R. 
Rob. 345] (3), and 


Mr. Justice Henderson seems to doubt whether executors appointed by 
persons other than the testator himself, are entitled to probate according to the 
Indian Laws (6). But this doubt has been removed liy Moosa Haji v. Haji 
Abdtdl [\uprd\ in which Sir L Jenkins, C\ J. of the Bombay High Court held, 
that thoic being nothing in the l^robate and Administration Act imposing upon 
a testator an obligation himself to name his executor, nor anything jirohibiting 
him from appointing as his executor suih person as some one selected by him 
may name for that purpose, an executor a[)pointed by the survivor of two 
executois appointed by the testator himself, under a power of appointment 
contained in his will, is good and valid. 'I'hus, following the practice in England, 
executors ma> be a[)i)ointed by persons other than the testator himself ; or in 
other words, a testator may delegate the powei of appointing executors to some 
third person. 

3 . Appointment express or by necessary implication.— Exccu 

tors are either (a) executors nominate or such as are appointed in express terms, 
or (/^) exetutors according to ttie tenor ^ u such as are appointed by inference 
from the contents of a testamentary document. In the latter case, the appoint- 
ment is termed constructive^ or, as under this section, “by necessary implication.'’ 
An executor appointed “ by necessary implication” is usually cal|led executor 
according to the tenor (7), 

(1) '*Wms. 109, 249 , Theob. 72, 3rd Edn , Bro. P. P ill, 143. 

(2) Walker and Elg. 2. 

(3) Wms. 249, 251 , Bro. P. P. 144 . Elg 3 , Tr and Coote 43 ; Theob. 7a, 3rd Edn. 
84, 5th Edn. Fowl, and Oak, 97, 4th Ed. 

(4) Wms. 251. 

(5) Walker and Elg. s. 

(6) Hand. 317, 318 

(7) Wm*. 243; Bro. P, P 138, Walker and Elg, 2 ; Tr. and Coote 42: Theob. 73, 
3rd Ediii ; 851 S*h®dn» 
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It may be observed that, appointment of executors by necessary implication 
is not to be favoured by the Court, and the language of the will is not to be 
stmined for this purpose, but that in doubtful cases letters of administration 
with the will annexed ought to be granted lAmeerchand v. Mohanund BibL 6 
C L. J. 453 ]- 

§4. By necessary implication.*'— In order to constitute one an 
executor according to the tenor, it must appear, on a reasonable construction 
of the will, that the testator intended that he should collect his assets, pay 
his debts and funeral expenses, and discharge the legacies contained in such 
will and administer the estate generally [Ameerchand v. Mohanund Bihi^ 
supra^ following In re Wilkinson^ (1892) P. 227 ; /« re Adamson ^ ,L. R. 
3 P. & D. 253 ; Brownligio) 54 Sol. J. 478. See Re Russell {i892)P, 380, 

where the testator appointed one to carry out his will and for the due execution of 
his will, and it was held that such a one was executor according to the tenor] (i). 
In other words, there must be words importing a general power to receive and 
pay what is due to and from the estate of the deceased [Jn re /ones, 2 Sw. 
& Tr. 155] (2). Accordingly, although no executor be expressly nominated in 
the will by the word executor, yet “ if by any word or circumlocution the testator 
recommend or commit to one or more the charge and office, or the rights which 
appertain to an executor, it amounts to as much as the ordaining or constituting 
him or them to be executors” \Hamabai v. Bamanji Nasamanji, 7 R. H. C. R. 

A, C. J. 64. The extract is from Swinburne]. "J'he expression “ Necessary 
implication,” has been defined by Lord Eldon in Williamson v, Adam (i Ves. 
and B 466) to mean, “ not natural necessity, but so strong a fiossibility of 
intention, that a contrary intention cannot be sujiposed” (3), as where (he 
direction shows an intention that for the general [luriKise of administration 
the executor is appointed \Kuppayammai v. Ammani Ammal I. Ij. R. 22 
M., 345 ]- 

Thus, if certain persons arc directed to j)ay tlebls, funeral expenses, and 
expenses of [)robate, they are executors according to 
casesr the ttnor [/n re Pry, 1 Hagg, 80] (4); so, where one 
is simply appointed to pay all the just debts of the lestaU^r 
[Re Cook (1902) P. 114; sec Re Wilkinson supra \ Re Way (1901) 
P. 345] ; but not if they are directed to pay them out of a particular fund, even 
though the testator declare that that fund is all the property he possesses 
[In re Toomy (1864) 3 Sw. it Tr. 562]. So a mere direction to a legatee, to pay 
the funeral expenses, out of his legacy, will not constitute him executor 
according to the tenor [In re Smith, 3 Sw. & Tr. 562 ; 34 L. J. P. and M. 

1 5] (6). Where a testatrix appointed A. her executrix, “ only re(iuesting” that 

B. and C. would act for or with A, it was held that B, who alone survived the 
testatrix, was executrix according to the tenor [/;/ re Bro%vn, 25 W, R. Eng. 
4^1 ; R. 2 P. & 1 ). no] (7). So where a testator appointed A. and B. 
without sayiug to what office, and afterwards bequeathed legacies “ to each c)f 
of my executors,” and gave to his “ said executors” the residue of his property, 


Illustrative 
English. 


(1) Bro. P. P. 145 ; Walker and Elg 6 ; Theob 73. 3rd Edn. ; 83, sth Edn. 

(2) Elg. 6 ; Bro. P.P* 147 ; Wms. 246. 

(3) Hend. 318 ; Undrhilh 28. 

(4) Wms. 244 ; Bro. P.P. 145 ; Walker and Elg. 6. 

(5) Elg. 6 ; Bro P P. 146 ; Haynes L. C. 354 ; Wms. 245 (P). 

(6) Haynes. L. C. 334 ; Bro. P. P. 146. 

(7) Eng. 7; Bro. P. P. 146; Haynes L. C. 354; Tr, and Coote 42 ; Theob. 73, 3rd 
Edn. ; 8s, Sth Edn. 



tHB HIKDO WlUiS ACt. 


[wearily 7 (f). 


ms held, A. ««l B. were appointed executors by implication {In re Srodf^, 
t. R. 8 P. & D, 2i5](i). 

Where M. duly executed a testamentary paper in the form of a letter, be- 
ginning with the words—" My dear Eliza,” and containing full infomation as 
to the amount of her propert)r, with full directions as to how she wished it to 
be disposed of, and concluding with these words — “ I know of nothing else, my 
dear Eliza, to trouble you with, and trust that this will not involve you in 
much the Court decreed probate of the paper to Eliza, as executrix according 
to the tenor [/« re Manly, (1862) 3 Sw. & Tr. 56] (2). 

So where a testator said, by his will, that none should have any dealing 
with his goods except J. S., the latter was held to be executor by necessary 
implication [Brightman v. Keighley, 1 Cro. Eliz. 43] (3). 

“ It is commonly understood * * that whenever a will contains a direction 
to pay debts, but no person is nominated to pay them, and after or before 
this direction all the personal estate is bequeathed to a person by name, that 
person is held to be the executor according to the tenor of the will” (4). 

A trustee named in a will is not necessarily an executor nor an executor 
necessarily a trustee \Barada Prashed Banerjee v. Gajendra 
Banerjee, 13 C. W. N. S57 ; 9 C. L. J. 383]. “The 
true position, powers, and duties of an executor are essen- 
tially different from those of a trustee.” \Hara Coomar Sirkar v. Doorgamoni 
Dasi^ I. L. R. 21 C, 195, at 199] (5). There are certain duties which specially 
appertain to the office of an executor : such duties are. implied in the general 
power to receive and pay what is due to and from the estate of the deceased, 
which properly constitute that office (6). The rule seems to be that, “ unless 
the Court can gather from the words of a will that a person named a trustee 
therein is required to pay the debts of the deceased, and generally to administer 
his estate, it will not grant probate to him as executor according to the tenor. 
In other words, if a person be appointed trustee by a will, and the duties 
created thereby are such as would properly devolve upon a trustee, rather than 
upon an executor, such an appointment will not constitute him an executor 
according to the tenor” [see jRe Wilkinson^ (1S92) P- 227 ; Re Way,, (1901) 
i’* 345 \ Shaw,, (1895) 73 L. T. 192; Re Nussey (1898) 78 L. T. 169 ) 
In the Estate of Mackenzie, (1909) P. 305. See also Re Mackay, (1906) i Ch. 
25]. Thus where the whole personal property is left to a trustee on trust 
for a specific purpose, and no executor is named in the will, such trustee 
is not an executor. So a person merely named as trustee without any duty 
being assigned to him, or any bequest to him, is not an executor according 
to the tenor [Re /ones, 2 Sw, & Tr. 155 ; Re Kirby, (1902) P. 188]. Nor trustees 
to whom the residue only is given on trust to pay debs, are such executors {/« 
re Jones, supra \ In re Ai>nchard, L. R. 2 P. & D. 369; 17 W. R. No. of 
Eng. Ca. 42 ; /iv re Lmvery, L. R. 3 P. & D. 157 ; In re Toomy, 3 Sw. & Tr. 

562] (7);, 


(1) Theob. 73, 3rd Edn. ; 85, 5tK Edit. 


Haynes^L, C- 3S4 ; Walker and Eng. 7 ; Bro. P. P. 146. 


" c. 33 

. 24f2 ; Walker and Elg, €. 
id Coote 42 P. n. 


W 

(3) Wms.j 
<4) Tf. andi 

A« to the distinction between the office of trustee and executor, see Mqss v. Burdwell, 

j hiid lS; 187. . 

m [85-86. 5th Edn. 

( 7 > n (S) ; Bro. P,P. 146 ; Elg. 6 ; Tr. and CJoote 42 } Theob. 73> ^ Edn, 
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Where trustees not held executors.— A testator provided as follows “i 
appoint as my sole lieir my son Ranchhod, who is two years old, and therefore, I 
appomt three trustees ♦ * * to administer my property until my son attains the 
age of majority. The trustees have full right to obtain possession of any property 
and to manage it as hereinafter mentioned.” Then the testator directed the trustees, 
to perform ceremonies and spend money in charity (giving a list of the charities), 
to pay maintenance allowance and annuities to his wives, sister and others 
according to the provisions of his will ; and further, to pay suitable sums for the 
marriage expenses of his son and for his education, giving them authority “to 
sell any portion of my property and to purchase new property if necessary.” 
7 'he testator concluded by giving directions to the trustees “ to make over all 
my property to my son on his attaining the age. of 21 years” with certain 
provisions as to WBat vrere to be done if that son died childless. It was held, 
the trustees were not executors \Harilal Bapuji v. Bai Mam\ 29 B., 351 ; 7 
Bom. L. R. 255] (a). 

Where subject to the payment of certain annuities, the testator left his 
estate absolutely and entirely to his widow and appointed her and two others 
trustees [Be Samuel Clarke Kennedy (unreported)l, or where the testator 
directed four persons to take charge of his property and with the income con- 
duct the daily Poojah “ from sons to grandsons and so on in succession,” and 
“in the manner I conducted them” [Appacooty Mudali v. Muthukumarappa 
Mudali^ 30 M., 191 ; 16 M. L. J. 558], it was held, that neither of these 
dispositions constituted the above mentioned trustees or the four persons 

executors according to the tenor [Be Punchard and Be Lowry supra, 

followed]. 

Where trustees held executors. —But where a testator by his will 
directed his debts and testamentary expenses to be paid, and then gave 
all -his personal estate to certain persons in trust to convert into moriey 
and receive it in such a manner as they should think i)roper, and to divide 
the proceeds amongst his children, it was held that the trustees were exe- 
cutors according to the tenor [In re Bay Us, L, K- j P. & D. 2i](i). 
So where A. appointed B. and C. trustees to dispose of his effects as 
they thought fit, and to receive his life assurance for the benefit of his two 
sons, it was held that they were executors according to the tenor [In re 

Gale, 18 L. T. 696 \ 16 W. R. Eng. 942 ; In re Bell L. R. 4 I*. & D. 

85] (2)- So where a testator, by a codicil to his will appointed his wife 
Parvatibai to be his sole executrix and directed that she should carry on all 
his affairs, distribute certain moneys annually and defray certain sadavarat ex- 
penses in Cutch, and then provided as follows : — “ In case of the death of my 
wife Parvatibai, the said affairs and distribution of money mentioned above 
to be paid by my second wife, Bai Mithibai.” It was held that Mithibai was 
entitled to probate being executrix according to the tenor of the will [Mithiifai 
V. Canji Kheraj, I. L. R. 26 B., 571]. 


(a) If may be observed that in this case,^ the directions givsn by the testator have 
no reference whatever to the rights or liabilities of the testator which he enjoyed or 
incurred during his lifetime but failed to completely enforce or discharge before his death. 
The primary duty of an executor, or what specially appertains to the omce of an executor, 
consists in the payment or collection of debts due from or to the estate of the deceased. 
No such duty is necessarily imposed upon a trustee : herein lies the chief distinction 
between an executor and a trustee. [See Ameerckand v. Uohanund Bihi, 6 C. L. J. 453]. 


(iV Theob. 73, 3rd Edn. ; 85, 5th Edn„ 
(2) Bro. P. P. 146 I* Walker and Elg, & 
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But where the testator gave his property to his son and grandson, postponing 
the divi.sion thereof until after the death of his widow, and directed them to 
pay Government revenue payable in respect of his dwelling house, to maintain 
his widow, to enable her, if she should desire it, to perform broto^ or acts pf 
religious devotion, and, according to the best of his means, to perform his 
Sradh and other rites, and the Sradh of the widow after her death, it was held 
that the son and grandson were not executors according to the tenor \In re 
Prawn Krishna DasSy decided 24th June 1885, by Pigot J.] (i). 

Where the son of the testator, though not expressly appointed an executor, 
was directed to receive and pay the testator’s debts and 
S<^e Indian cases distribute his personal estate, it was held\};\eX 

on e sam su jec • ^ executor by implication [In re Monohur 

Mookerjeey (1880) I. L. R. 5 C., 756 ; 6 C. L. R. 228 ; In re Baylis {supra) 
followed]. But where the words of the will were, “ I give, devise, and 
bequeath all my estate, moveable and immoveable to my wife for her absolute 
use and benefit,” it was held by Paul, J., that the legatee, the wife, was entitled 
to letters of administration as well as probate, the matter falling within the 
principle of the said case of In re Baylis \In re Radhika Mohan Setty 
(1871) 7 B, L. R. 563. But see In re Shoshee Bhusan Bannerjeey {iSy 2) 
I. L. R. 89 C., 582]. In Mun Mohun Ghosal v. Paresh Nath Roy (22 
W. R. 174), a sole residuary legatee was held to be entitled to probate 
as an executor by implication. In this case the question turned upon the 
construction of section 187, Act X, 1865, the contention being that the 
legatee, the plaintiff Mun Mohun Ghosal, not being an executor appointed by 
the testator, was not reejuired by that section to take out [>robate to entitle him 
to enforce his claim under the will.* In Sheshawma v. Cheunappa [I. L. R. 20 
M., 467 (1897)], the will provided that the plaintiff should take care of the 
property during the minority of his son who was to be adopted to the testator and 
imposed certain other duties not specifically the duties of an executor, and it 
was held that he (plaintiff) was not an executor according to the tenor. So 
mere direction to pay certain debts out of certain property, is not sufficient 
to constitute executor by necessary implication [Kuppayammal v. Ammani 
Ammaly I. L. R. 22 M., 345]. Nor do words such as, “ P. & M. "* * * shall 
remain trustees, that is, guardians and next friend.s,” constitute one an executor 
either expressly or by implication [Gopal Dass Aganvalla v. Budreedas Surekoy 
1 . L. R. 33 C, 657 ; 10 C. W. N. 662]. But where a testator by his will 
appointed his wife, H., guardian of his infant children “ in order that of all his 
property she should carry on the management (until the youngest son should 
attain the age of 22 years), and in the testator’s name the management of his 
firm,” it was held, that H. was an executrix by implication and entitled to probate 
\Hamabai v. Bamanji Nasarvanjiy 7 B. H. C, R. A. C. J. 61J, So, where 
the testator empowered his two wives to make patni settlefnent of his immoveable 
property and gave full authority to three other persons to do what they thought 
fit as regards the performance of the rites and ceremonies, and the debts and 
dues, it was held that these three persons were executors according to the 
tenor \jpromodebala De^y, Krishna Sundary Debiy 1 C. L. J. 301]. 

Where property is dedicated to the sheba of an Idol, and a shebait is ap- 
Wft k^if pointed by will to carry on the sheba and the general 

management of the property, with power “ to receive and 
pay what is due to and from the estate of the deceased,” 

« See eee. 187 (S)i ante. 

{t) Do. IM. ^07, 

■ ■ ' 
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such shebait being a trustee is also an executor according to the tenor, and is 
entitled to probate [see Ranajit Singh Jagannath Prosad Gupia^ I. L. R. 12 
375 ; Brojo Chunder Goswami v. Raj Kumar Roy^ 6 C, W. N. 310 ; In re 
Hurro Lull Karforma : Ashootosh Paramanick v. Draba Moyee Dasi^ (unreport- 
ed) ; Kripamoyee Dasi v. Mohim Chandra DuU, 10 C. W. N. 232]. (i) (a). 


A universal legatee as such is not an executor according to the tenor, and 
though empowered to prove the will, is not entitled to 
Universal legatee probate \ln re Oliphant (i860) i Sw. & Tr. 525 ; 

not an executoj ac followed in In re Vittal Doss, I. L. R. 15 M., 360; 
cording to the tenor, p ^ 

Bhusan Bannerjee, supra"] (2). But where the testator not only constituted 
his neice his uniwersal legatee, but directed her also to perform the duties which 
specially appertain to the office of an executor, such legatee was held, on the 
authority of In re Punchrad (2 W & D. 369) and 
Exception* In re Adamson (3 F. & 1). 253), to be an executor 

according to the tenor and entitled to probate [In re 
Courjon, (1897) I. L. R. 25 C., 65]. Where the language of the will is not 
clear enough to make the applicant an executor by im- 
plication, the mere fact of the will being addressed to her 
does not entitle her to obtain probate as an executrix 
according to the tenor [In re Amriia Lai Mookerjee, 
5 C. VV. N. xcviii]. 


Mere fact of will 
being addressed to 
* one does not make 
him executor by im- 
plication* 


It would appear from the foregoing that although a general power to 
receive and pay what is due to and from the estate of the deceased, is essential 
to constitute the office of an executor, express direction to pay debts is not indis- 
pensible. Thus a person appointed to carry out the intentions of the will has 
been held to be an executor by “necessary implication,” or according to the 
tenor [Re Me, Kane (1887), 21 L, R. In i ; Re Al/am, 66 L. T. 382], 

§ 5. Appointment absolute or qualified.— rhe appointment of an 
executor may be absolute, as when it extends over the whole of the testator’s 
properties and is without any limitation in point of time ; (b) or it may be 
qualified, as when it is limited “ as to the time or place wherein, or the subject 
matter whereon, the office is to be exercised” (3). In the first case the grant 
is general, and in the second, limited. Executors appointed for limited 
purposes, /. e., qualified executors, are called also special executors (4). 


The appointment of executors may be qualified by limitations — (i*) in point 
of time ; (/>) in point of place ; (w) as to the subject-matter ; and (jv) by the 
imposition of conditions. 


(a) See Kalicharan Thaker v, Annada Kant Bhattacharya [(1910) 15 C. W. N. i], which 
substantially resembles Brojo Chunder Raj Knmar [yupra), where the Court below might 
have granted probate, but instead of that granted letters of administration with the will 
annexed, holding the shebait not an executor by implication. In appeal Sir L. Jenkins, C. J. 
seeing that the estate was very small and letters had actually issued, did not interfere with 
that order. 

(b) Such an executor is called a general executor, 14 L- of Eng. 138. 


(1) Suit No. 7 of 1897, decided 14th Dec. 1898. 

(2) Bro. P. P. 147 ; Tr. and Coote 42 ; Wms. 244 \ Haynes. L. C. 355 ; Walker and 
Elg. 7. 

(3) Bro. P. P. 140-41 ; Wms. 253 ; Walker and Elg. 7^ 8. 

<4) Theob. 7a, 3rd Edn. ; 84, 5th Bdn. 
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(0 Examples of limitations in point of time.— A testator “ may, 
if he will, make one man his executor for one year, and another man his 
executor for another year ; or one man his executor until such a time, and then 
another his executor : as one may make A. and B. his executors, and that B. shall 
not meddle during the life of A.” (i) : or a testator “ may appoint a person to be 
his executor for a particular period of time only, as during five years next 
after his decease, or during the minority of his son, or the widowhood of his 
wife or until the death or marriage of his son” (2). 

Where a testator authorising his widow to adopt a son, directs his executor 
to hand over his properties to such adopted son on his attaining majority and 
provides that “ such adopted son shall carry out the directions as hereinbefore 
contained,” it must be understood that the appointment of the executor is a 
qualified one being limited in point of time, that is, till the arrival of the son 
at majority [Rajendm Chatidra Mitra v. Manick Lai Ghatak (1911^ 8 A. L. J. 
1063]. 

(//) Examples of limitations in point of place.— ''And a man may 
make one man executor for one part of his estate, and another man his exe- 
cutor for the other part of his estate” (3). That is to say, he may make A. 
his executor for his goods in Calcutta, B for those in Bombay, and so on (4). 
(See In re gladsione^ I. L. R. i C., 168. Re Cohen^ (^902) i Ch. 187], 

(fiV) Examples of limitations as to the subjeet^matter.— The 

testator may appoint one executor for general, and anotner for limited pur- 
poses [Lynch v. Bellow (1820) 3 Phillim. 424], e.g., for his business or property 
situated in a particular country [Re Parkefs Trusts (1894) i Ch. \ Re 
Cohen^ su/ra] ; or he may make one for his moveable and another for his im- 
moveable properties ; and a third for-his household purposes, or for purposes 
of conducting law suits only (4). 

Where a testator appoints a general executor and a special executor, it 
seems, the general executor may act in supersession of the authority of the 
special executor [see Re Cohen, (1902) i Ch. 187]. 

(iv) Appointment qualified by the imposition of conditions* or 
conditional appointment. — The appointment may be conditional the 
condition being, as usual, precedent or subsequent, as where the appointment 
is made on condition that the person named shall give security to pay the 
legacies or on the happening of a certain event [Re Lan^ord (1867) L. R. i P. 
and D. 458], and in general to perform the will, before he acts as executor (5), 
or on condition of his proving the will within three months after his death 
[Re Wilmot, i Curt, i]. " And lastly, a man may make another his executor 

upon condition, v\^>m as to give bond to such and such men to perform his 
will, or the like” (6^ 

In short, a testato| may, if he pleases, qualify the appoidtment of his 
executors in a large variety of ways (7). 


(t) Sh«p. T, Afio* 

(a) Wms. aS4 i 8th Ed. } 175, lyd, 10th Ed. Walker and Elg. 8. 

(3} T. 460. 

.(4i Win*< KS-Sfi Bdn ; tj6, vn, toth Bd ; Walkisr and Big. 8. 
dia ..WBW.aa8.8th Ed.; I78, .iath Ed. ; Walker and Elg. 8 


Ed.; 178, loth : 
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§ 5a. Executor for property not specified in the will ;--Such an 

executor, being precluded from dealing with the property disposed of by the 
will, is not entitled to probate, but may obtain letters of administration with 
the will annexed [J^e JVakeham (1872) L. R. 2 P. & D. 395]. 

6. Instituted and substituted executors.— A testator may also 
make an alternative appointment of executors ; that is to say, he may appoint 
several persons as executors in several degrees. As, where he appoints A. sole 
executor, or in the event of a contingency — such as A^s death, absence or 
inability to act — then B ; and in the event of B\s inability to act, C ; and so 
on (Sir J.) (1828) I Hagg. Ecc. 235; Re Johnson (1858) i Sw. 

and Tr. 17 ; Re Foster L. R. 2 P. & 1 ). 304J. “In this case A. is said 

to be instituted executoi in the first degree ; B is said to be substituted executor 
in the seconff'degree ; C to be substituted in the third degree ; and so on” (1). 
[See Hurmusjee Navroji v. Bai Dhanhaiji^ I. L. R. 12 B., 164 ; see also In 
re Arfiifi i Cli. 601]. 

In every case of alternative appointment, “ the court will look to see 
wliether the contingency has taken place or not, and the right of the substituted 
executor will not be affected by the mere fact that the instituted executor has 
already proved the will.” 7 'hus where a testator appointed his wife sole 
executrix, and in default of her, J. K. and R. F. were to be executors of his will ; 
and the wife took out probate, and died leaving [iart of her husband’s estate 
unadniinistered, the Court granted probate to J. K. and R. F., there being by 
the wife’s death a default, by reason of which a substitution took effect (In re 
Foster^ 17 W. R, No. of Eng. ca. 11 ; L. R. 2 P. and I). 304). Similarly, the 
right of the substituted executor will not be affected by the fact that the institut- 
ed executor has predeceased the testator [In re Betts^ 30 L, J. P. &: M. 167] 
(2). In all such cases, however, the question is mainly one of intention of the 
testator j so that a substituted executor will be admitted to the office, “if it 
appear to have been the testator’s intention that the substitution should take 
place on the death of the original executor, whether happening in testator’s 
lifetime, or afterwards” [Mithibai v. Canji Kheraj^ I. R. 26 H., 571 ; In 
re Lighton^ i Hagg. 253; In re Johnson ^ j Sw. and I'r. 17] (3). Accordingly 
the word ^absence" has been interpreted to include inability to act \Jn re Langford^ 
L. R. I P. iSr 1). 458) (4), and Hnability to' acf to mean inability arising from 
death. [In re Betts, supra]. 

Except where the instituted executor is absent or dead, it .seems to be the 
general rule, that the substituted executor cannot propound the will until the 
instituted one has been cited to accept or refuse probate [Smith Crofts, 2 
Cas. temp. Lee 557] (5). 

§ 7. Coexistence of different kinds of executors in the same 
will or probate. — Appointment of both kinds may coexist in the same will ; 
therefore an executor according to the tenor may be admitted to probate jointly 
with an executor expressly nominated [see Re Brown (1877) 2 P* 1 ^- 
Wright (igoS) 25 T. L. R. 15. See also illus. sec. 9 (P) post]. Similarly, where 
an executor is expressly nominated for general purposes, another person in 


(1) Bro. P. P. 144 ; Wms. 249-250; Tr. and Coote 64 ; Walker and Elg. 4, 5. 

(2) Bro P. P. 144 : Tr. and Coote 64 ; Walker and Elg. 5. 

(3) Wms. 250. 

(4) Walker and Elg. S- 

(5) Wms. 250. n (m). 
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the same will, may be held to he an executor according to the tenor, for 
limited purposes [Lymh v. Bellow^ 3 Phill. 424]. So, where a |)erson had 
been expressly appointed executor for a limited purpose /// a will it was held 
that he was appointed general executor by implication in a codicil [/« re 
Aird, I Hagg. 336] (i). 

8* Coadjutors or Overssors. — It is not unfrequently that testators 
are found to nominate persons to assist and advise the 
cui^s ^^*** ”^* **^" executors appointed by thcun in the discharge of their 
duties. Such persons are termed coadjutors or m^erseers, 
“ There is a great distinction between the office of a coadjutor or overseer, and 
that of an executor. 'Fhe coadjutor, or overseer, has no power to administer or 
intermeddle otherwise than to counsel, persuade and advise.” 'I'he appoint- 
ment of a coadjutor is intended to remedy “ negligence ot miscarrying in the 
executors and this being so, it is within his competency to bring such 
“ negligence or miscarrying” to the notice of the Court, whenever he should 
fail to remedy the same [see Brajo Chunder Goswami v. Raj Kumar Roy, 6 
C. W. N. 310 Sayaji NagooH v. Muthumabai, 6 bom. L. R. 78] (2). 

Where a man makes A. and B. his executors, and says, “ I will that T. S. 
shall be a crwidjiitor, or helper to A. and B. or “ I will that I. S. shall 
be surveyor or supervisor of my will 1. S. is not made an executor 
with A. and B., but he is made a coadjutor or overseer only (3). But 
where, the testator named his wife his executrix, and .^directed A. H. 
^ . .to assist her, it was held that A B might be executor 

*CM^Ineto*tenor!“ according to the tenor.” [J^mvel/ v. Stratford, 3 

Phillim. Kcc. Rep. n8](4). Where A. was appointed e\e 
cutor and was directed first to take jK)ssession of all the properly, and then to 
act with the consent of B., it was held that B. was not an executor by implication 
\Judoonath Sundyal v. Kunnuckmome Dabia^ (al. S. I). A. decision, 2 7lh 
May, 1850] (5). 

There are cases in which a person is nominated by the testator with his 
functions clearly defined, but who is neither an executor nor a coadjutor or 
overseer [Eastern Mortgage Agefuy Co, v. Re 7 Hiti Kumar Roy, 3 C. J-». J. 
260]. Where for instance, the testator directed that “if it become necessary to 
borrow more than 1000 rupees or to alienate any property of a greater value 
or to grant any pottah for any greater amount, then it might be done with the 
consent of N.,” it was held, that N. “ was neither an executor by implication, 
nor a mere overseer, but was a person whose assent the testator intended should 
be obtained to validate certain classes of transactions, as the testator had 
confidence in his judgment and integrity.” 

The distinctioir betwetni the office of an executor and a coadjutor or an 
P - overseer seems, therefore to consist in this : An executor 

seer^^sBnetion power to administer the estate of the deceased, but an 

overseer has no such power his only function being, as if, 

• ' “ to hold the candle” by his counsel and advice; so that, if 

he has any power to administer he is not an overseer but an executor, although 


<i) Wms. 248^49; Walker and lElg, 7. 
(a) Wms. 13th Edn. 
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not so called by the testator. Thus if a A. be niude an executor and the testator 
in his will expresses that H. shall also administer with him, and in aid of him, 
then is also to be regarded an executor, and may prove the will alone, as 
executor, if A. refuse (r). 'I'he act of giving consent to any transaction is not 
administering ; nor is such an act holding the candle” [^Eastern Mortgage &• 
.igemy Co. v. Rabati Kumar Roy\ supra\ 

I 9. The Court of probate how far a Court of construetion for 
purposes of this section. — In England, the Court of probate is not a Court 
of construction (2) an<l such is also the case in this country. The juris- 
diction of the (Jourt of probate being confined to the factum of the will^ it 
follows that, “if there be an ambiguity upon the factum of the instrument” 
(see next para)^ that is also a matter which must come within the legitimate 
jurisdiction of tfiat Court. 'Ihus questions regarding the intentions of the 
deceased as to what shall operate as, and compose the testator's will, or as to 
whether a particular person is an executor according to the tenor, and such other 
incidental matters as are necessary for the determination of the representative 
title of the applicant, or in other words, “ all matters of ambiguity upon the 
factum of the instrument,” are to be iiKiuired into and determined by the Court 
of proliate from idl the circumstances of the case and upon a true construetion 
of the will [Arunmoyt Da si \ Mohendra Nath Wadadar^ (1893), 1 . L. R. 20 
C., 888 ; Robertson v. Smithy L, R. 2 P. & I). 43 ; In re English, 3. Sw. & Tr. 
586 ; Chichester v. Quutrefuges^ Unt the C^Hirt of probate is not to 

act as a Court qf construction except in cases where it is absolutely necessary to 
determine the rights of the litigant jiarties (see observations of Sir C. Cresswell, 
in Warren Kehon.^2% L. J. Ch. 123). Such determination, however, wher- 
ever it occurs, is subject to a subsetiuent interpretation by the proper Court of 
construction (Arunmoyt Dasi v. Mohetidra Nath Wadadar, supra.) 

“JJy ambiguity iqion the factum is meant, not an ambiguity upon the con- 
struction, as whether a particular clause shall have a particular effect, but an 
ambiguity as to the foundation itself of the instrument, or a jiarticiilar |>art of it. 
As whether the testator meant a particular clause to he part of the instrument, 
or whether it was intrc^duced without his knowledge ; whether a codicil was 
meant to republish a former or a subeciuent will ; or whether a codicil purporting 
on its face to confirm other codicils of dates subsequent to that of its own exe- 
cution, was correctly dated” ; these are all matters of ambiguity upon the factum 
of the instrument” (3). 

The Probate Court may also constiue the will in order to ascertain w'hethei 
by the words trustee or administrator the testator intended to mean an executor 
and vice versa [Moosa Haji v. Haji Abdul, 5 Borti. L, R, 639.] 

§ 10. Ainbigruity in the description or appointment of Execu- 
tors. — In case of ambiguity in the description of executors, external evidence 
has been held to be admissible to ascertain the person actually intended. The 
rule seems to be, as laid down in Grant v. Grant [(1869) ^ K.- 2. P. & II. 8], 
that, “where a word is used in a will as part of a description of a person speci- 
fied by name, and is applicable to persons so named in an ordinary popular 
sense, as well as, in a strict and primary sense, an ambiguity is raised, and the 
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Court may receive evidence of the circumstances in which the testator was placed 
when he executed his will, and of the sense in which he was accustomed to use 
the word, in order to ascertain the person indicated” [see /ie Brake 
6 P. D. 217] (i). 'Phus in Charter v. Charter ^ [L. R. 7 H. L. 364 ; S. C. 
17 W. R. No. of Eng. Ca. ii], parol evidence was admitted to explain a latent 
ambiguity in a will which a[)pointed testator’s son, by name Foster Charter, to 
be his executor, when the names of his two sons were William Foster Charter 
and Charles Charter. [See Re eha/fpe//, P. 98; (1899) P. 

193J. See section 67 (S) ante, 

A testator appointed as one of his executors Robert Taylor of Warmley 
Ilill in the parish of Ilritton, bootmaker.” There was no Robert Taylor there, but 
there was a James Alfred Taylor boot-maker living there, and it appeared that 
Robert Briton Taylor, his brother, also a boot-maker, lived at Hanham in the 
same parish. It was held that extrinsic evidence might be received to show that 
“James Alfred Taylor of Warmley Hill” was a friend of the testator, and that the 
testator had little acquaintance with “Robert Britton Taylor of Hanham.” 1 ’he 
’Court ordered probate to issue to James Alfred Taylor of Warmley Hill [AV 
(1894) p. 98]. It was also held that the declarations of the testator 
were not admissible. (Ibid.) 

'Phe Court will not receive evidence of the actual intention of the teslat<jr 
[Re Chappell,^ sufral except where the description is equally applicable in all its 
parts to two or more persons [Re Ashton (1892 P. 83 ; In the estate of Hubbuck 
(1905) P. 129; see Charters, Charter^ supra"]. 

'Phe ambiguity must be latent and real, and, where the name and description 
in the will apply to an actually existing person, no evidence will be received to 
show that some one else was in fact intended [/// the goods of Peef (1870) J... R. 2 
P. & 1 ). 64] (2). An appointment of an executor may be void for uncertaintv 
[/« re Baylis 2 Sw. iS: Tr. 613; In re Blackwell (1877) L. R. 2 P. k, 

!’• 7*] ( 3 )- 

§ 11. Executor’s remuneration.—On grounds of public policy, 
the office of an executor should be voluntary and gratuitous. Hence, as a general 
rule, “an executor or administrator shall have no allowance, at law or in equity, 
for personal trouble or loss of time in the execution of his duties.” The 
principle underlying this rule is, “that bargains which secure remuneration to 
the executor out of the testator’s estate, have a tendency to dissipate the pro- 
perty,” by offering “an inducement for him to neglect his duties and to prolong 
the administration instead of acting with diligence and care” [Narayan 
Cootnari^ebi v. Shajani Kanta Chaiterjee^ (1S94). I. L. R. 22 C, 14 ; Robinson 
V. Peif^ 2 ^ Wms. 249; Scatter gord Harrison, Mosely 130; Brocksopp s, 
BurneSi 5 Madd. 90] (4). But this rule does not hold good in a case where 
the remuneration is agreed to be paid out of another’s estate by a party 
. having no interest under the will {Harayan Coomari Debi v. Shajani Kanta 
Chatterjee^ supra). Nor where the executor being unable to collect the estate 
himself, ^employs an agent to do the same, in which case he is entitled to the ex- 
penses thereby incurred (Bonithon v. Hockmare, 1 Vern. 216; Hopkinson v. 
Roe,^ I Beav. 180) (5). 

(i> Hayne's L. C. 355 ; Bro. P. P. I42 ; Wms. 1138, 1 159 ; Theob. 202, 203. 3rd Edn. ; 

(2) Bro. P. P. 142 ; Walker and Elg. 3. f 247 » Sth Edn. 

(3) Bro. P. P. 141, 142 j Wms. 252 ; Walker & Elg. 3. 

(4) Wms. i860; Walker & Elg, 285. 

Wm»f 1867 j Walker & Elg. 218, 283. 
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But it has been held by the Punjab Chief Court that the Probate Court in 
India is competent to award remuneration to an executor to whom no legacy has 
been left by the testator [/n re Sirdar Dyal Singh^ 40 Punj. Rec. 76 ; 6 PunJ. L. 
R. 195]. 

Where a Muhamedan testator declared in his will that his executor should 
have power to charge a commission of three per cent, on the proceeds of the 
sale of his property, for which he had given directions in the will, it was held 
by the Privy Council that, although it was given by way of remuneration, such 
commission is a gratuitous be(|uest and nothing more than a legacy to the 
c\ti:utoT [A,^a Mahomed Jaffer Bindaneem v. Kooisom Beebee (1897) i C. W. 
N. 449] (a). 

In l!lnglandj**even a solicitor or attorney who is an executor, is not allowed 
jiayment of his bill of costs for any professional service he might himself render 
for the benefit of the estate (New Jones) Perhaps this practice no longer 
prevails ; for, in Gan^^abai v. Bhugwattdas ya/ji[L. R. 32 I. A. 142 ; 29 B., 530; 
7 Bom. R. 854; 15 M L. J. 271 ; 3 A. L. J. 68 ; 9 C. W. N. 769], Lord 
I >avey is reported to have said that where a member of a firm of solicitors is 
appointed an executor, it is usual to allow him to ( harge for professional work 
(lone by him or his firm. Hut see In re Chalender and Herin^^ton^ 1 1 C, W. 
N. crviii. So agents in India of absent executors are not entitled to commis* 
sion (/n re Cowie^ I. L. R. 6 C. at 77 ; 7 C. L. R. at 26). 

Although an executor or administrator is not entitled to any remunerntion 
out of the estate, he is entitled to receive his costs “incurred for or in resiiect of 
any judicial proceeding” [sec. ro2 (P)]. He is also entitled to a refund of such 
of his own money, or of money procured by him, as he has used for the purposes 
of the estate {^Krishna Rao Ramchandra v. Benabai 1 . L. R. 20 B., at S93.j 

Si 1 la. Executor’s discharge.— See Uifra sec. j 7 (P) § la. 


Person to whom 
probate cannot be 
granted. 


124 , V • — Probate cannot be granted 

183 (s) ■ 

to any person who is a minor or is of un- 
sound mind. 


Note.— As lo letters of administration the correspondinjj section is 13 (P), poit. 


NOTES AND COMMENTARIES. 

§ 1. The section. § 3, A minor. 

§ 2. Person '‘'‘of unsound mind” § 4. Persons capable of being exe- 

cutors. 

(a) See section 4, Sub-sec. (i), Act V of 1902, which provides that. "No private exe- 
cutor or administrator shall be entitled to receive or retain any commission or agency charges 
at a higher rate them that for the time being fixed in respect of the Administrator General’s 
Ai^t, 1874.” 


(I) Cited in Wms, Exeers, 1861. 
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g 1. The section.— 'I'his is section 183 of the Indian Succession Act. 
1'he words ** nor to a married woman without the consent of. her husband.” 
which occur in that section have been omitted here; so that, probate can be 
granted under this Act to a married woman without the consent of her 
husband. The restriction is removed because “the imposition of such a 
condition would be inconsistent with the proprietory status accorded to married 
women among a large proportion of persons for whom the Act is intended, 
and would confer a power on the husband which would, in many cases, be 
likely to be abused” (1). 

As to the power of a married woman to whom probate shall have been grant- 
ed, see /fostf sec. 96 (P). 

g 2. *‘A minor.” — See definition, a/tte^ p. 14. A minor may be appointed 

an executor [sec. 6 (P) anteJ]^ but no probate can be granted to him : and, 
although letters of adminsistration with the will annexed may bo granted to the 
guardian of such minor, until he attains majority [sec. 31 (P) p 05 t,\ “the 
property of the goods is in the infant executor;” that is, “all the property of 
the deceased person vests, in him as such” [sec. 4 (P) ante\ 'fliis may not 
appear to be consonant with the prevailing idea of proiierty in this country 
and the functions of an executor ; but nevertheless such is the fact, and lor 
this reason : Hie rule of law embodied in this section is purely a rule of 
English law of personal property. According to that law in 
Minor's eligibility all matters in which the personal estate is concerned, an 
to executorship. executor or administrator “represents the person of the 

testator, as the heir does that of his ancestor;” so that, 
so far as personalty is concerned, an executor or administrator is, to all intents 
and purposes, the heir of the decea.sed (2) [sec. 4 (!'), g 1 (inte\ Thus, the 
distinction between real and pensonal property having ceased to exist in this 
country, for purposes of representation, a minor is as much eligible to the office 
of an executor as an adult, in respect of all properties, real or personal. 

g 3. Person “of unsound mind.”— This includes idiots and lunatics 
who as already seen [sec. 6 (P) ante § 5] are, unlike the minors, incapable of 
being executors or administrators. 'I'his exclusion is attributable to the fact that 
“these disabilities render them not only incapable of executing the trust 
reposed on them, but also by their insanity and want of understanding they 
are incapable of determining whether they will take upon them the execution 
of the trust or not” (3). Idiots and lunatics under Hindu law, are regarded 
as disqualified persons, and are incapable of inheriting or holding any property 
or estate ( 4 ). 

As to who are persons of unsound mind see sec, 46 (S), «;//<?, and 33 (P), 

§ 2, post See also Acts XXXI V and 'XXXV of 1858. 

g 4. Persons capable of being* executors.—See supra^ sec. 6 (P), 

§ 4. and sec. 183 (S), n. 

Bu£ to be capable of being appointed an executor is not the same thing as 
being capable of taking a grant of probate. 


( I ) Report Select C ommittee . 

(0) a^teph. 197. 

M 24a» 8th ed. ; 164, lothed. But see Supra^ sec, 6 (P)) f 5. 

£4) j. matUiDhafja’s H. Law, 349, 2nd £dn. 
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Grant of probate to 
several executors 
simultaneously or at 
different times. 


Q 

125. - - V.- — When several executors 

184 (s) 

are appointed, probate may be granted to 
them all simultaneouslv or at different times. 


IllustratiofK 

A is an expr'iitnr of H’s will by f‘?cpr<‘ss appoinlmr^nf, and C an oxt'riifor of it by 
implit'atioii. Probate niny be be granted to A and C al the same time, or to A first and 
then to (', or to C.£t 5 ;t, then to A. 


NOTES AND COM WE NT ARIES. 

1 . .SWvv'r?/ § 3. At tlifferefii times 

2 . Simff/tafteoustv. § 4 . Several executors with distinct 

powers. 


§ 1. Several Executors, -if there ])e sevcml eveciitors they are all 
regarfietl in tlu^ of iin in(li\'i<liial [icrson (i). Accordingly, probate granted 
I0 one of such executors enures to the hiineifit of all and it is not necessary 
for all to jirove together, hut one may, even without notice to the r)thers, provt^ 
th<r will. So that it follows that the acts* of any one of them, in respect of the 
administration of the deceased’s estate, an* deenuxl to lie the acts of all. See 

sec. 1)2 (P)up^'^'t. 

'riui several executors must he of the same degree, i. (\, of eipial position. 
An executor for life is not of the same degree as the executor substituted upon 
liis decea.se (2). 


One of several executors cannot dispute the title of the other to b(^ joined 
in the probate, except when that other turns out to be an idiot or a lunatic (3). 

§ 2. “Simultaneously.” — Where probate is granted of two or more in- 
struments as forming the last will of the testator, the usual 
All the executors to practice is to include in the grant all the executors named 
be included in the several documents. Thus where a testator executed 

probate. ssLme day three testamentary documents, and by 

the first of such documents he disposed of some property in Canada and ap- 
[)ointed certain executors ; by the second disposed of his property in England 
and appointed certain other executors ; and by the third which was substantially 
the same as the second, appointed no executors ; probate was granted of the 
three documents as constituting together the last will of the deceased, to all the 
executors named in the first and second, simultaneously [In re Nickolls^ 4SW. 
& Tr. 40] (4)- 


(1) Wms. 24Q, 386, 8thed. ; 7151 lothrd, ; Shep. Touch, 4B4 ; Tr. & Coote, 51-52. 

(2) Tr. and Coote 52 

(3) Coote 108, 

(4) Bro. P. P. 104. 
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§8. different times. *Wf After the grant of probate to one of 

9 u t. r several executors, another comes in, according to the 

PMcSce ^ ^ practice in the English Courts, “ he also is to be stvorn 

in the usual manner, and an engrossment of the original 
will is to be annexed to such probate in the same manner as the first ; and in 
tbe second grant such first grant is to be recited. And so on, if there are more 
that comes in afterwards.^’ The probate to the second executor is termed 
double, and that to the third and so on ( I ). The second executor may 
come in during the lifetime or after the death of the first (2). 

Where a testator made two wills, by the first of which he appointed his 
wife executrix, and by the second he appointed S executor, 
Illustrative Gases. but did not revoke his first will, probate of both wills 
was granted to the widow, the executrix, and leave was 
reserved to S to come in and prove afterwards (In re Andrew^ 42 L. J., 
P. & M. 38 ; see also In re Leese^ 2 Sw. tSr Tr. 442) (3). So, where there 
were four executors appointed by the same will, two having taken out probate, 
the right of the remaining two executors to come in and apply for pnjbate was 
reserved [In re Ardeshir Rusiomji Divecha^ 5 Bom. L. R. 131 ; 27 B., 281]. 

In In re Krishnanand Sivami [i A. L. J. 121], there were five executors 
of whom three at first took out probate, and then the fourth also did the 
same. But when the fifth executor, who was a debtor of the deceased’s 
estate, applied for probate and denied his indebtedness, the Court held that 
grant of probate to the petitioner under such circumstances would not be to the 
interest of the estate, and rejected the petition under section 65 (?\ post 

In Pran Nath Ghose v. Judu Nath Bhuttacharjee (I. 1 ^. R. 20 A., 189), 
both the parties were executors appointed by the same will. The respondent. 
Jadu Nath Bhattacharjee took out probate in May 1896. In March 1897, the 
appellant, Pran Nath Chose, applied for probate. The District Judge rejected 
tbe>^pplication. The High Court held, that the Lower Court was bound to 
grant probate to Pran Nath in the absence of legal incapacity, on the authority 
of this section [see //iira Coomar Sircar v. Doorgamoni Dasi, I. L. R. 21 C., 
^95- ; Sardar Iswar Sin^h v. Messrs Harkishen Lai, 8 Punj. W. R. 300]. 

4. S6V6Pal 6XeCUtorS with distinct powers. — Where there are 
several executors appointed with distinct powers, as one for one part of the 
estate, and another for another, and there is but one will to be proved, one 
proving of it suffices. For instance, if B. i.s made executor for ten years, and 
afterwards C is to be executor, and B. proves the will, and the ten years expire, 
C. may administer without any fresh grant of probate (4). But where the 
testator has limited the executors, as regards the situation of the property or 
otherwise, the Court may grant probate according to such limitations (5) 
Thus where a testator appointed A. B. his executor in England, and C. 1). his 
executor in Portugal, the Court granted probate to the executors limited in the 
one case to the English, and in the other case to the Portuguese portions of 
the esieXe\Felho v. Leite 3 Sw. & 'Pr. 456) (6). 

(I) Wins. 387 ; Bro. P. P, 216. 

i 2 ) Coote 50-51 ; Tr. and Coote 5a. 

(3) Bro. P.P. 143. 

(4) Wm. 387 ; Walker, and Elg. 104, 

(5) Wms, 387, 393 ; Walker, and Elg. 32. 

(6) Bro. P. P. 143 ; Wms, 387, 590, 255 (p). 
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SepaiTAte pirobate of 
codicil discovered 
after grant of pro- 
bate. 


-If a codicfil be discovered after the grant of 
probate, a separate probate of that codicil 
may be granted to the executor, if it in no 
way repeals the appointment of exe('.ulors 
made by the will. 


If different executors are appointed by the codicil, the 
Procedure when probate of the will miist be revoked, and a 
"ew probate granted of the will and the 
codicil. codicil together. 


NOTES AND COMMENTARIES. 

1. The section. § 3. Separate, probate of roiticU. 

2. Instruments entitled to probate S$ 4. If diferent executor 'i are appoint 

ed by ///<? codicil P 


§ 1. The section. — 'rhis section is taken almo.st from Coote’s 

“C'orninon Korin Practice” (i) 

A .similar rule is to he applied where letters of .administration w’ith the will 
annexed have been granted, and the title to the grant is a/Tected by the codicil 
(2)- See sec. 49 (P), post. 

§ 2. Instruments entitled to probate. — Phis .section proceeds on the 
assumption that a w'ill and its codicil may be admitted to [irobate cither 
separately or “together,” and i)oint.s out the circumstance under which the 
grant may be of a codicil separately, (para i), or of a will and codicil together 
(para 2). Kxcept what may be inferred from this assumption, there is no clear 
jirovision in this Act as to what instruments are entitled to [>robate, and how. 
'Phe general rule which governs the admission of documents to probate ha.s 
been noticed in section 6 (1^) ante^ § i, with an enumeration of such instru- 
ments as are ordinarily held to be entitled to probate. It may be added, 
however, that, inasmuch as a will may be contained in one document, or it 
“may be of several sheets” or “consist of several independent papers (3)”; 
and inasmuch as, “it often happens that documents referred to in a testa- 
mentary paper become incorporated with, and form part of, such testamentary 
|>apcr (4);” and further, as several wills may constitute one sole will” [see 
Rai Kisori Dasi v. Debendra Nath Sircar. 1. L. R. 15 C., 409 ; L. R. 1 5 I. A. 
37l and a codicil is an instrument “ forming an additional part of the will — 
l)roadly speaking, all testamentary papers constituting a will or part of a will, are 
entitled to probate. 

(1) See Coote S 3 , 179 I Tr. and Coote 54-55. 

(2) Tr. & Coote. 55 ; but see ih 201. 

(3) l^ord Penzanee in Lemage v. Goodhan^ L. R. I P. ^ D, at 6a (Bro. P. P. 104 

(4) Bro. P. P. 108. 


77 
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Thu-s as a general rule, a will and its codicil are admitted to probate 
together,” and not separately (i). It is in exceptional cases, as this section 
provides, that a separate grant of probate of a codicil is made. The rule as 
to such separate grant seems to b(' based on the authority of Langdon v. 
Rooke (i Notes of cases, 254) and IVm, (6 Notes of cases, 13) cited 

in Coote, and Tristram and Coote (2), from which it seems to have been 
borrowed. 

Where there are several wills but they do not constitute “one sole will”, 
separate probate may be granted [see Mary Elizabeth Schenley^ 8 C. W. N. 
cclxxiv]. see sitpra, sec. 6 (P), § i. 

§ 3« Separate probate of codicil. — But, what this section provides does 
not seem to be the only circumstance under which a separate grant of a 
codicil may be made. There are other circumstances beside.s, which authorize 
such grants. Thus where a will is lost or destroyed, or is not forthcoming 
at the death of the testator, and a codicil discovered after his death, a 
separate probate of such codicil may be granted, provided the Court is 
of opinion that “ the testator intended it to be perfectly independent of the 7 vill, 
and to operate separately from it [/n re Greij^, L. R. i P. & D. 72 ; 
Gfitnwood V. Cozens^ 2 Sw. Tr. 368 ; Black v. Joblingy L. R. 1 P. & D. 685 ; 
In re Savage, L. R. 2 P. Sc I). 78] (3). In Grimwood v. Cozens (supra), 
Sir C. Cresswell said : “ The question is entirely one of the intention of the 
deceased. Where a will and ( odicil have been in existence, and the will is 
afterwards revoked, it must be shown by the [)arty applying for probate of the 
codicil alone, that it was intended by the deceased that it should operate 
separately from tke 7 vill, otherwise it would be jiresumed that, as the will is 
destroyed, the codicil is also revoked.” See sec. 57 (S), ante. 

It will appear from the above that, separate grant of probate of a codicil 
only, may be made either when the will exists or when it does not exist, or is 
not forthcoming. This section provides for cases where the will exists : and 
as the only condition of such grant is, according to this section, the fact that 
the codicil “no way repeals the appointment of executors made by the will,” 
it seems, it is quite independent of the (question whether the codicil is intend- 
ed to operate seimrately from the will. 

§ 4. “If different executors are appointed by the codicil.”— Thus 

where the testator by his will appointed two persons as executors, and in a 
codicil named his wife as his sole executrix, it was held that the appointment 
of executors by the will was revoked. In such cases, under clause second of 
this section, a new probate must be granted of the will and codicil together 
[see In re Lowe, 3 Sw. & Tr. 478] (4). 


127 . 


11 (P ) 

186 (s)’ 


Accrual of reprc<* 
sClitation to surviv* 
ing executor. 


— When probate has been granted fo several 
executors, and one of them dies, the entire 
representation of the testator accrues to the 


surviving executor .or executors. 


See secs. 92 (P) & 93 (P) post. 


(tf doato so i Tr. and Coote si.' 
(jj) #fo, P, P, 84, loa, 103. 


(2) Coote S 3 i Tr. and lHoote sa* 
(4) Wins. 251. - 



SECTION n (p).) THE HINDU WILLS ACT. 6ll 

NOTES AND COMMENTARIES. 

§ 1. Effect of death oj one of several S 2 . Effect of death of a U}k executor, 
executors, § 3 . Transmission of executorship. 


§ 1. Effect of death of one of several executors.— All the exe- 
cutors, where there be more than one, be they ever so many, in the eye of 
the law arc but as one man” ; so that, the acts of any one of them in respect 
of the administration of the estate are deemed to be the acts of all. Hence, 
“the power of an executor is not determined by the death of his co-executor, 
but survives to him. ” In other words, where there are several executors 
and probate Kfis* been granted to them, ujx^n the death of any one of them, 
the office and powers of the deceased executor, continues to, and devolves 
upon, the survivor or survivors. In short, co-executors have a joint and 
entire authority over the whole property of the deceased (i). 

Hut such is not the cAse, only “when probate has been granted to several 
executors,” as this section provides ; for, even where probate has not been 
granted, the - office becomes similarly vested in the survivor or survivors 
upon the death of any one of them [sec. 92 (1*) and 93 {\%post]. “The 
death of the executor before or after probate will not make any difference in 
this respect” (2). 

2 . Effect of death of a sole executor.— Upon the death of a sole 
executor, however, the executorship is wholly determined (3), and if such death 
occur after probate, the probate also “expires” (4). See sees. 19 (H) 45 (P), 

post 

§ 3. Transmission of executorship.— In England a i)!obate does 
not necessarily expire upon the death of the grantee; for 
English Law. the interest vested in an executor, may be continued and 

kept alive by the will of the executor. 'J'hus, if there be 
a sole exetnitor of a person, the executor (;f such executor is, to all intents and 
])urpuses, the exe*:utor and representative of the original testator. 'I’he reason 
of this rule is, that the power of an executor is founded upon the special 
conlidence and actual appointment of the deceased, and such an executor is 
therefore allowed to transmit that power to another, in whom he has equal 
confidence. “And so long as the chain of repre.senlation is unbroken by any 
intestacy, the ultimate executor is the representative ot every preceding testator.” 
But the administrator of an executor, is not such a representative, for he is 
merely the officer of the Court of probate, and has no privity in relation to the 
original testator, “being only commissioned to administer the effects of the 
intestate executor and not of the original testator” { 5). 

But such representation is not allowed in this country. Here, “the 
representation is treated as coming to an end on the 
Indian I-aw. death of the executor.” So the executor of an executor 

or what is called a derivative executor^ does not represent 

(1) See Shep. T. 484 ; Wms. 249, 930, 955; Walker & Elg. 20, 103, 165. 

U) Shep. T. 465. 

(3) Walker & Elg. 20 ; Wms. 259, 478. 

(4) Wms. 478 i Stokes 133. 

(5) Tr. andiCoote 59 60 j Coote 57 ; Wms. 258 j Walker A Elg. 20. 
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the (»riginal testator [De Souza v. Ihe Secretary oj State for India^ 1 1 1 ^. I-*. K. 

423]. It seems, however, that this does not preclude the 
Derivative executor, appointment of a derivative executor (if he» may be so 
called) under the express authority of the testator, as 
where a testator constituting a shehait his executor empowers him to appoint a 
vakil as his representative [see Ranjit Singh v. Jaggannath Prosad Gu/>ta, 
(1885), 1 . L R. 12 C., 375 j Parmanandas Jivandas Venayek Rao Wassudeo 
(1878), I. L, R. 7 B., 19, r.(y.]. In Runckordas Vandrawandas v. Parvatibai 
['■ \ !;■ =3 3^5 ;, 1 , R. =6 I. A V :.3 <; W N. 

in India. the suit was originally instituted against Vandra- 

wandas Purshotamdas^ the sole surviving executor and 
trustee under the will. But such executor and trustee having died, he was 
allowed to be represented in appeal by his executors and exeiaitrix, Runcfwrdas 
and others, who were evidently derivative executors and represented tlie original 
testator. 


12 (P) 

t28. Probate of a will when granted establishes 

the will from the death of the testator, and 
Effect of probate. renders valid all intermediate acts of the 
executor as such. 


NOTES AND COMMENTARIES. 


1 . The section, 

2 . Effect of probate generally, 

2 a. Effect of probate of a tvill under 
poiver, 

3 . Evidentiary value of probate, 

3 a. Conclusivencss of probate, 

<4 • ‘ '‘Renders valid , . , of the executor, '' 

5 . Qualified nature of executof^s 
representation, 

S 6. Validity of acts depend up 07 i va- 
lidity of probate. 


S 7 . Effect of probate before act XXI, 

iS 7 o, 

§ 8. Probate 7 vhere not conclusive, 

§ 9 . Effect of probate on certificate, 

§ 10 . Effect of order for probate and 
of issue of probate, 

S 1 1 . “ When granted,'^ 

§ 12 , English and Indian probate, the 
same in efiect. 


§ 1 . Th6 S6Ction. This section seems to involve an apparent con- 
tradiction. I’he plain meaning of the words suggests that, until probate is 
granted the will is not established. In other words, the grant of probate only 
makes the will operative. But this cannot be the real meaning: for, section 187 
(s) ante, having been excluded from this Act, a Mahornedan will may be probated 
according to the option of the executor ; and this being so, such a will is fully 
valid before grant of probate, or even without any probate at all. 'J'he Bombay 
High Court, however, have reconciled this contradiction by treating this 
section as “a condensed statement of the English law which regards probate as 
^ - ... the executor derives his 

from the death of the 
Their Lordships would, 


ttuuiciuioaiea eviaence 01 tne win iiseii, irom wnich 
title, and by virtue of which the property vests in him 
testator^’ [Shaik Moosa v. Shaik Essa, 8 B., 241] (i). 


(t) Set the observations of 
I, L R# 21 1 ^# IJ 9 * J49* 


jusnee dcracney, 
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as Sir Roland K. Wilson holds (1), construe the words “establishes the will from 
the death of the testator” as meaning “is conclusive proof of the genuineness of 
the will, and of the date of the testator’s death” ; and would construe 
“renders valid, &c” as meaning “proves to have been valid ah inUi 6 *\ See 
infra^ §11, “when granted”, and also sec. 59 (P). 

§ 2* Effect of probate — g'enerally. — 'I'he effect of prolate of a Hindu 
will granted under this Act (Probate and Administration Act), “must be that which 
is given by the terms of the Act itself, neither more nor less”. Phis being so, 
in delivering their Lordships’ judgment in Kt 4 rrutulain Bahadur v. Peara 
Saheh [9 C. W. N. 938 ; i C. L. J. 594], Sir Arthur \Vilson, referring to 
sections 4, 12, 59, 88 and 90 of that Act, thus summarises the general effect of 
[)robate which from them : “The title thus conferred upon every executor 
who has obtained probate, is obviously convenient as tending to facilitate the 
administration of the estate of the deceased, and the adjustment of the rights of 
all parties connected with it.” 1'hat is to say, the effect of probate is nothing but 
what has relation to and perfects the representative title of the executor [see 
Lalitmohan Das v. Radharaman Saha (1911) 15 ('• • N. J021, 1022 — io*.8 ; 

J3 C. L. J. 547]. .See sec. 59 (P), infra. 

A probate has a two fold office, which, besides granting the power of 
administration authenticates the will, and is evidence of the character of the 
axacutor [Ma/san y. S 7 mfis 8 Beav. 368] (2). 'I’he ("ourt of Probate declares 
the /egai character (3) of exeaifors^ and confers upon them “the character of 
administrator but “it does not declare it ’ [Mr. Justice 'IVevelyan in Girish 
Chandra Royy, Brouyhton^ I. L. R. 14 C., 8O1, at 875]. “The property vests 
in the executor b) virtue of the will, not of the prooate. The will gives the 
property to the executor ; the grant of probate is the method which the law' 
specially provides for establishing the will” [Mr. Justice Markby, in Komuilochnn 
Dutt V. Nilrutton Mundle^ I. L. R. 4 ( 3 ., 360, at 362], and perfecting “the 
rci)resentative title of the executor to the proi)erty” of the deceased [.Sir Richard 
CJarth C. J., in Behary Lall Sandyal y , fu<^o Mohan Gossain, 1 . L. R. 4 (^, 1]. 
The grant of probate does not prejudice the right of any person claiming any 
|)roperty covered by such grant [Behari Lall Sandy al y. /uKt^o Mohan Gossain^ 
su/ra]. Hence it is no bar to any such person maintaining a suit for determin- 
ing any question of inheritance or other title, or f<jr the construction of the will 
[An/nmoyi Dasi y. Mohendra Nath IVadadar (1893), I. L. R. 20 C., 888; 
fagannath Prosad Gupta v. Ranjit Singh (1897), I. L. R. 25 C, 354; see 
Ganesh fagqnnath De 7 f v. Ram Chandra Ganesh Dev^ 1 . L. R. 21 B. 563]. A 
probate is of the .same effect as if the will had been proved immediately after 
the death of the testator. The executor has thus his right immediately on the 
death of the testator, “and the right draws after it a constructive possession” (4). 
See infra^ sec. 59 (P), and supra sec. 4 (P)]. 'rhus it is clear that, “nothing 
but the probate or letters of administration with the will annexed, is 
, legal evidence of the will,” in all questions of repre- 

Pfobatc, only evi- sentation \Pinney v. Huni^ 6 (J. 1 ). 100 ; Rex v. 

ence o wi . Nether seal^ 4 T. R. 260 ; Newton v. Metropolitan R, Way 

I Dr. and Sm. 583]. The will itself is no evidence [Pinney v. Pinney^ 8 B. and 


(1) Wms. 297-98; Coote 20; Walker and Elg. 139, 

(2) Coote 20 ; Tr. and Coote 20 ; Wms. 629. 

(3) See sec. 41, Act I of 1872 (The Indian Evidence Act). The words ‘‘legal character” 
in that section, include the office of an executor {Grish Chandra Roy v. Broughton, I, L R. 
14 C| 861). 

(4) Walker and Elg« 139* 
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C. 33S](iy although its existence may be prdved without probate v. 

Dhanu Lall^ (1891) I. Ij. R. 14 M., 454 : see A//m v. Dupufas^ ^ T. R, 125 : 
Nae//\, Wells^ i I^v. 235]. 

§ 2a. Effect of probate of a will under power.— it has already ap 
peared that a will executed in the exercise of a power of appointment, requires 
to be probated like an ordinary will, [sec. 6 (P) mpra\ As to the effect of such 
probate it has been ruled in Knglaud that it is conclusive so far only as the 
testamentary character of the instrument is concerned. It is for the Court of 
Construction to determine whether the formalities (prescribed by the instrument 
creating the power) have been complied with [Doug/As v. Cooper^ 3 Myl. & K. 
378], and whether the power has been duly exercised in other respects \Paglar 
V. Tongue^ L. R. i P. tS: I>. 1583(2). 

§ 8. Evidentiary value of probate.— “ The grant of probate is the 
decree of a Court” ^Komullochun Dutt v. Nilrutton Mundle^ supra\ and “ the 
judgment of a Court of Probate granting or refusing probate is a judgment in 
rent'' [Chimta Sami v. Harihara Bc^ra (1893), I. L. R. 16 M., 380]. But 
the probate itself is not- a- decree, order or judgment [see Rajih Panda v. 
Chmvdhury Lekhan Send/i Mohapatra^ 3 C. W. N. 660, at 668 ; 1 . L. R. 27 f'., 
If, at 22 ; see also definition of ‘decree’ in Hukm Chand’s C. P. Code]. So 
“ the effect of probate f<jr pur[joses of evidence is not treated as standing on the 
same footing as an ordinary judgment It is treated as a quasi estoppeP [Mr. 
Justice Norman, in Sharo Bihiy, Baldeo Z)n.?j(i867), 1 B, L. R. 24]. See posi 
sec. 55 (10 § 4. 

§ 3a. ConclUSivenesS of probate. — As, however, a judgment in rem 
is binding upon all the world as to the precise point directly decided, the 
judgment of a Court of Probate granting a probate is conclusive only as to the 
point actually decided ; so that, as regards jx)ints which incidentally arise, it is 
like any other judgment, and the decisions on such points are not conclusive 
[see Concha v. Concha^ 11 A. C, 541 ; Bailey v. Harris^ 18 L. J. Q. B. 115]. 
Sec also Taylor’s Evidence § 1677, 

Refusal to grant probate for want of sufficient evidence, is not conclusive 
in its effect \Ganesh Jagannalh Dev v. Ramchandra Gonesh Dev, 21 B., 563]. 
See infra sec. 55 (P), § 4. Prolmte is conclusive (a) against all the world (3) 
in regard to the following : — 


(a) As to the conchisiveness of a grant of probate as a judgment in rem, the general rule 
seems to be, as seen above, that it in not conclusive in regard to a fact the finding of which 
was not necessary [Coucha v. Coucka, supra'],, Thus it is not conclusive as regards domicile 
{Concha v. Concha, supra], or as regards a deed of release which the will purported to 
<k>nfirm, where the party opposing the release claimed adversely to the will {Kwrratulain 
Bahadur v. Peara Saheh, y C. W. N 938 ; L. R. 32 I. A, 244; 33 C., 116; j C, L. j. 594; 
7 Bom. L. K. 876 ; 15 M. L. J. 336 ; 2 A. L. J. 758]. The facts (d the last named case and 
extracts from their Lordships’ Judgment, are given below. 

A., a Mahomedan lady executed a release in favour of B. She subsequently executed 
a will by which she confirmed the release. The will was challenged by tha heirs of A, on 
the grountT that it had been obtained by undue influence, but the objection failed and it 
was admitted to probate. The heirs then sued B, to set a side the release on the same 
mround, and for consequential relief. The High Court held that the heirs were estopped 
from showing that the confirmatory clause in the will had been inserted by undue influence 
afld tiiat the release was, therefore, valid and operative. The heirs preferred an appeal to 

(}) See e^toeptfoii 2, sec. 911 Act 1 . 1872 (Indian l^vidence Act). 

(df Jirtih 8^t ^ fid. (3) Hawk. & 
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(% The contents and validity of the will, that is, the fact that the 
will expresses the true will of the testator (i) [/formusji Navroji v. Bai 
Dhanbaji (1887) I. L. R. 12 B., 164; observations of White J. in Jn re 
Bhaba Sundary Dabee^ I. L. R. 6 C., 460 at 463 ; Brajanath Dey Sircar v. 
Anandamoyi Z)ast\ 8 B. R. O. C. 208 ; Bff/ Gangadhar Tilak v. Sakivarbai 
26 Bom. 792 ; Chiniaman Vyankatrao v. Ramchandra Vyattkatrao (1910) 
34 B., 589 ; Allen v. M'Pherson^ r H. L. Cas. 191]. It is also conclusive as 
to what the words of a wnll are (2). See infra sec. 59 (P). 

(ii). The due execution of the wnll according to the Jaw of the country 
where it is proved \ Whicker v. Hume^ 7 H. L. C. 124]. 

His Majesty’s Prijyr^Council where it was resisted on two lefjral grounds: (i) That the 
appellants were estopped from denying the validity of the ronhrmation of the release by the 
probate proceedings, or in other words, by the doctrine of re& judicata and (ii) they were 
estopped by the effect of the probate itself, as contennplated by the Probate and Administra- 
tion Act, Their Lordships of the Judicial Committee reversed the decision of the High 
Court, both of these grounds being held untenable. Their decision on the first ground is 
noted in set'tion 55 (P) infra^ under the head of Res judicata. On the second ground 
it was held that the provisions of the Probate and Administration Act could not be applied 
so as to give to the probate the effect contended for. 

In delivering their Lordship’s Judgment Sir Arthur Wilson said : “ A Mahomedan 
testator has not an unlimited power of disposition by will ; he can only deal with one-third 
of his property, the remaining two-thirds pass to his heirs * * *. Thus the executor, 

when he has realised the estate, is a bare trustee for the heirs as to two-thirds, and an active 
trustee as to one-third for the purposes of the will ; and of these trusts, one is created by the 
Act and the probate irrespective of the will the other, by the will, established by the probate.” 
His Lordship then referred to the provisions of sections 4. 12. 59. 88 & 90 of the Probate and 
Administration Act and made the following further observations — ^'Those enactments appear 
to their Lordships incapable of being applied so as to give to the probate in the present case 
the effect contended for. The appellants do not. in this action, conte.st the title of the executor, 
though they show that, as to two-thirds of the estate he is a mere trustee for them. They 
are not debtors of the estate, nor possessed of the property belonging to it. They are not 
interested under this will. But they say that they are entitled to two-third parts of all the 
property of the testatrix which was not effectuallv disposed of by her in her lifetime. It is 
now admitted that the release was ineffectual for that purpose, and if so, the money and 
other property in the hands of Peara Saheb was in the disposition of the testatrix at the 
time of her death. As she could not dispose of more than one-third part of it by her will, 
the confirmation of the release could not confirm ‘Peara Saheb’s title in more than that one- 
third, and the appellants are entitled to the other two-thirds. The controver.sy is between 
the heirs claiming adversely to the will and a person who claims a beneficial interest under 
the will, and the provisions of the Act urhich have been cited seem to their Lord-ships to 
create no estoppel in such a case” '' Kurrafulaht Bahadur v. Peara Saheb, o C. W. N, 038 ; 
33 Cal. 116; I C. L. J. 594 ; 15 M. L. J. 3.16]. 

It seems to be clear from the foregoing that their I^ordships did not intend to lay down 
any general rule as regards the effect of probate except so far as it entitles the executor 
to administer the deceased’s estate and adjust the rights of all parties connected with it. 
Their decision so far as it goes to show that no estopped was created proceeded mainly 
upon this ground only — ^the rights which are conferred upon executors by the Probate and 
Administration Act They have expressed no opinion as to whether the decision of the 
High Court so far as it holds that a caveator having unsuccessfully assailed the whole will 
On ground of undue influence is estopped from subsequently showing that a part only had 
been inserted through undue influence, is correct as a proposition of law. Nor have they 
said anything as regards the conclusiveness or otherwise of probate as to the contents of wilt. 

It mly be sub nitted therefore, that there seems to be no reason why the confirmation 
of the release in the above mentioned case, should not be regarded as a fact the finding of 
which was not necessary for the purpose of the- grant. 


(I) Wms. 556; Walker & Elg. 104. (3) Hawk. E. 

(3) See the question discussed in Hukm Chand’s ‘Res Tudicata,’ pp. ciq— .16. 

(4) Wms. 556 ; Tr & Coote 352 ; Theob. 75, 5th Edn. 
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(Hi). The Appmatmeat of executor IsetBa/GaftjfodAurTYU^v.Sa^^^^triai, 
mpra\ Griffiths v^Hamilton^ Ves. 298J and the nature of his representative 
(legal) character [Atten v. Dundas^ 3 T* R. 125]. Until, therefore, a grant is 
revoked or recalled as provided in section 50 (P) post^ it cannot be shewn that 
the testator was insane, or that the will was forged ; for these facts might have 
been alleged in opposition to the grant of administration [see Allen v. Dundas^ 
supra ; Att Gen v. Ryder ^ 2 Ch. Cas. 178; also Komullochun Dutt v. 
Nilrutton Mundle, supra]. So that, “If the whole or any part of a will is 
procured by fraud, the objection must be taken when the probate is applied for”. 
See infra sec. 59 (P) & supra^ sec. 48 (S) § 24. 

§ 3 . ‘‘Renders valid of the executor as such.”— Immediately on 

the death of the testator, the testamentary disposition in favour of the executor, 
becomes a vested intere.st (1) ; “and hence it is, that an ♦executor, whether he 
be absolute or conditional, while he is executor may do any thing as executor 
(subject to certain restricttions as to the full exercise of his powers) as well 
before the probate of the will, as he may do after”(2). .See sec. 82 (1*), post. 

Accordingly, before probate an executor may enter into and seize the 
goods and chattels whatever they may be, or give power to another so to do ; 
pay or release debts ; relea.se actions ; di.strain for rent due to the estate ; sell (a), 
release or assign, or otherwise dispose of the testator’s effects ; assent to or 
pay legacies ; and “ if the holder (of a bill of exchange) be dead, and the executor 
has not yet proved the will, still it seems the executor is bound to present the 
bill, when pre.sentable.” That is, an executor may do almost all the acts, which 
arc incident to his office, except only some of those which relate to suits. (3) 
But although an executor can make an assignment and give a receipt for the 
purchase money, it seems, before probate, the purchaser is not bound to pay 
that money, until probate has been obtained : because, till the evidence of title 
exists, the executor cannot give a complete indemnity \Newton v. Metropolitan 
R, W, Co, (1861) I r)rew\ and .Sm. 583 ; see Re Stevens : Cook v. Stevens (1897) 

1 Ch. 422] (4). 

These acts (a) .stand good and valid even if the executor should die without 
proving the will. Thus if an executor assents to a legacy, and dies before 
probate, the assent is good and valid. So all payments made to him are good, 
and shall not be defeated, though he dies and never proves the will. “In a 
word, the executor’s not proving the will does, upon his death, determine the exc' 
cutorship, but not avoid it.” [Wankford v. IVank/ord, (1703) i Salk. 301] (5). 

But it is unneces.sary that the will is ultimately proved [see Brazier v, 
Hudson (1836) 8 Sim. 67.] 



(a) In these acts, (2) that is, those which the executor may do before probate, it is of 
the unmost importance to see in what capacity the executor acts — whether in his personal 
capacity or representative capacity. If the act is purported to be done in his representative 
capacityi his title as an executor must be proved. See Code of Civil Procedure (v of 1008), 
Or VII. r. '4. 


(1) Shep. T, 465 ; see Walker & Elg, 139. 

(2) Shep. T. 474- 

(3) See Wms, 220-225, lOth End, Ingpens, 63 ; 14 L. of Eng. 144—145. 

(4) Wms. 306--9; Elg* 140; Shep. T. 474; Hend 324; 14 L. of Eng. 144 — 145. 

(5) Wins. 308 j HemT 324; Walker and Elg. 141 L. of Eng. 145. 
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I^'England vthough an executdr cannot maintain suits (a) before probate 
(except upon his actual possession), . he may commence 
Suit before probate* them and carry them on to the stage where the production 
of the probate becomes necessary (i). But in this country 
the first step in a suit is the presentation of a verified plaint, which must show, 
when the plaintiff sues in a representative character, not only that he has an actual 
existing interest in the subject-matter, but that he has taken steps necessary to 
enable him to institute a suit concerning it ; as for instance, where A sues as B*s 
executor, the plaint must state that A has proved B^s will (2), 


On the other hand, if the executor has elected to administer, he may, before 
probate, be sued by the deceased’s creditors, whose rights shall not be impeded 
by his delay, and WWhQin, as executor de jure or de facto^ he has made himself 
responsible (3). So in England, and in the High Courts in this country, the 
residuary legatee may sue an executor before probate, for an account of the estate 
and effects of the testator, and to have the assets secured {Blewitt v. Blewitt^ 1 
Younge, 541) (4). 


§ 5 . Qualified nature of executor’s representation.— But although 
the property of- the deceased vests in the executor from the moment of the 
J;cstator’s death [Ko/la Subramaniam Chetti v. Thellanayakulu Subramaniamy 
I. L. R. 4 M., 124], it is not clear that in this country the executor represents the 
deceased for all purposes until he has obtained probate. In Prosufino Chundra 
Bhattacharjee v. Kristo Chuitanna Paly [(1878), I. L. R. 4 C., 342 ; 3 C. L. 154] 
Mr. Justice Markby, (Prinsep J. concurring), in answer to the question, whether the 
creditors of a deceased person are liable to have their claims defeated by the trick 
of keeping secret the existence of a will until their claims are barred by limitation, 
expressed his'opinion to the effect that the person taking ptxssession of the estate 
of a deceased Hindu (who has a left a will, of which however, no probate has 
been granted) must, in the present state of the law, be treated for some purposes 
as his representative, until some other claimant comes forward ; and that a 
judgment obtained against such a representative is not a nullity (5). [See Chunilall 
Bose V. Osmond Beeby^ 30 Cal. 1044]. This case was followed in Jatwki v. Dhanu 
Lall (1891), [I. L. R. 14 M., 454], in which it was held that where a testator leaves 
a will but the executor delays or declines to prove it, his creditor’s remedy is to 


(a) As regards suits, the general rule seems to be that an execuior can maintain them 
before probate where they are founded upon his actual possession {Oughtou v. Seppings 
(1830). I B. and Ad. 241] ; but if the possession is in dispute he must prove his title as exe- 
cutor {Penney v. Penney (182S) 8 B, and C 335] (i). In Jamsetji Nassarwanji v. Hirjihhai 
Naoroji [(1912) 15 Bom. L. R. 192], it has been held by the Bombay High Court that an 
executor is capable of instituting a suit without obtaining probate although he might not be 
able to proceed as far as decree without obtaining it. See Vazquez v. Pragjit 16 Bom. 519 ; 
Brojo V. Iswavt 19 Cal. 482 ; Kammathi v. ManappUf i6 Mad. 454 ; also Mana Singh v. 
Ahmed t 17 M. 14. 


(1) Wms. 31 f ; Walker and Elg 141. 

(2) Code of Civil Procedure (Act V of 1908) Or. VII, r. 4. 

(3) Wms 313. 

(4) Wms 314; Stokes 139; Walker and Elg. 143 * 44 - 

(5) This view of the law was laid down with some diffidence. His Lordship’s con- 
cluding words are these : " I give this opinion with some hesitation as the subject is one 
which in its general bearings has not been much considered.” 

But it will appear that the hardship and injustice which occasioned the expression of 
the above view no longer exists, as under sections 21 (P) and 23 (P) the creditor himself may 
obtain letters of administration to the estate of his deceased debtor (see observations of 
Bannerjee J., in Bam Chandra Mukherjee v. Ranjii Siughy I, L. R. 27 C„ 256). 
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sue whoever may be in possession of the properties of the deceased. [Sec 
Sankara Suhbayyar v. Ramasami Ayyanar, 1897, I. L. R. 20 M., 454]. 

Rut where the executor having taken out probate dies before any such suit, 
it seems, the creditor is bound to proceed against the person who represents 
the estate by grant of (>>iirt \Matan^ini Dassee v. Chooneymoney Dassee I. L. R. 
22 C., 903]. Generally speaking, in a suit by a creditor against the estate of a 
deceased debtor, who died leaving a will, his heirs ab intestato do not represent 
the estate [Ibid \ Harish Chundra Biswas v. Puridas Das (1910) 14 C. W. N. 
1041 ; 12 C. L. J. 561]. 

In cases outside the Presidency town of Rom bay, an executor has been 
held to have a title to a certificate under Act VII of 1889, which is superior 
to all others, although he might not hive proved his will and obtained probate 
[Kalidas Fokirchand v. Bai Mdhdli 1 . T.. R. 16 R. 712; Dave Liladhar 
Kashirain v. Bai Parvati^ I. \a. R. j 8 Ik, 608 ; Manchrani v. Kaltdas I. L. R. 
19 R., 821]. 

§ 6. Validity of acts depends upon validity of probate.— In 

Haripriya Dassi v. Sarat Chaiidra Skaha [18S9, 3 C. W. N. ccxii], Mr. Justices 
Rannerjee (now Sir Gooroodas Rannerjcc-) held, that this section “validates the 
acts of executors previous to the grant of pioixite when such probate remains 
in force and is not revoked.” So Mr. Justice Markby in Komullochan Dutt 
V. Nilrutton Mundk [I. L. R. 4 C., 360], — “.so long as the probate exists it is 
effectual for that purpose,” (at j). 362) Thus acts done by a person under a title 
created by a will which has been declared to be a forgery, are void [Pundit 
Prayag Raj v. Goukaram Per sad Tcwary\ 6 C. W. N. 787]. 

S 7. Effect of probate before the Hindu Wills Act. — Before the 

Hindu Wills Act, probate was no proof of will, nor did the executor take any 
thing from the grant of (k)urt [Sara Bibi v. Balden Dass (1867) i B. L. R. O. 
C. J. 24 ; Joy Kali Debt v. Sibnath Chatterjee (1866) 2 B. 1 .. R. O. C. J. i]- 
As regards the evidentiary value of probate, Mr. Justice Norman said, in 
Sharo Bibi\s case “As against those who get the probate or oppose its grant, 
it is no doubt binding ; as against parties cited it is evidence, but it has no 
greater effect than the ordinary decree of a Civil Court against persons who 
have no means of ai)pearing in the suit, or right to dispute the grant.” In In 
re Haji Ismail Haji Abdul ( 1 . L. R. 6 B., 252), it was held by Westropp C. J., 
that in cases to which the Indian Succession Act did not apply, probate and 
letters of administration took effect only for the purpose of recovering debts 
and securing debtors jmying the same except so far as is otherwise provided 
by Act XXVII of i86o. 

§ 8 . Probate where not conclusive.— Probate or letters are not con- 
clusive as to any collateral matter, which may be inferred from the sentence 
of the Court by argument. Thus letters of administration which have been 
granted to a person for administering the estate of A. B. deceased, are not 
prima facie evidence of A. B^s death [Blackham^s case, i Salk. 290] ; but probate 
has, under similar circumstance, been held to be* evidence of the testator’s 
death {French v. French, i Dick. 268). So letters of administration without will 
annexed, are evidence of intestacy [Tourton v. Flcnver, 3 P. Wms. 370] (i). But 
probate is no evidence as to whfsther the testator had a disposing power over 
the property, the subject of his will [see Teen Cowree Dassee v. Hurreehur 


(j) See Wi?is. 569; Walker and Elg. 106, 107. 
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Mookerjee^ 8 W. R. C. R. 308]. Simildrly, probate 01 letters, are no bar to any 
prosecution for forgery. Thus on a charge of forging a will, probate of that will 
shall not be conclusive evidence of its validity, so as to .stand as a bar to the 
prosecution (i). Neither does it conclude the parties as regards their title to 
the property which the will purports to dispose [Chintaman v. Ratnchandra (1910) 
12 Bom. L. R. 694; Lalitmohan Das v. Radharaman Saha (1911) 15 C. W, N, 
1021 ; 13 C. L. J. 547 J 

In a suit involving a question as to the validity of a will and regarding 
properly covered by it, where a compromise was entered into leaving the 
question of the validity of the will untouched, and after such compromise the 
will was proved and probate granted, it was held, the probate did not affect the 
title of the plaintiff in that suit \lhakurain Lckhraj Kunwcr v. Thakur Jlarpal 
Singh (1911) 16 C. VV. N. 217 ; 15 C. L. J. 72]. 

g 9. Effect of probate on certificate.— A grant of probate or letters of 
administration in respect of any estate, supersedes any certificate previously 
granted under the Succession Certificate Act (Act VII of 1889), in respect of 
any debts or securities included in that certificate (see sec. 21, Act VIl of 1889), 

g 10. Effect of order for probate and of issue of probate.— Al- 

- though j)robate completes the representative title of a lawful executor, it has been 
held that until such probate is issued and actually taken out, a person inter- 
meddling with the assets, constitutes him.self an executor de son torf notwith- 
standing an order for probate had been i)rcviously made [Navozhai v, Fesionji 
Raianji^ 1. L. R. 21 B., 400]. So, a mere order fijr probate, unless such order is 
followed by actual grant thereof, does not prove the \\ill or make the executor a 
lepresentative [Mohamidn Mohtdccn Hadjior v. (1894), Ap. Ca. 437 ; 

Lakhya Da^ya v. Umakant ChakravcrH 14 C. N. 250J. 

g 1 1 . “When g’ranted.” — According to English law the proi)erty of the 
deceased vests in the executor from the moment of the testator’s death (2) (a). Is 
the law in India different from the English law in this respect ? 'J’he authorities seem 
to be conflicting on the point. In Administration Gencrat of Bengal v. Rremlal 
Miillick [ 1 . L. R. 22 C"., 788, at 796], their Lordships of the Lriv) C.onncil say : 
“It is not disputed that the immediate effect of the Act of 1870 was to place a 
Hindu executor who was in a position, and chose to lake advantage of its pro- 
visions, on precisely the same footing as the executor of an Anglo-Indian 
testator, in so far as concerns the taking out of probate, and the vesting in him 
of the estate of the deceased. The will of the late Nundo Lall Mullick was 
executed in August 1889, and his executors, therefore, on their obtaining probate 
(italics mine) became immediately vested, by force of Statute, with the whole 
estate which belonged to him at the time of his decease.” 'J'hese words leave 
no doubt that the law here is different from the English law^ and the testator’s 

(a) According to some authorities the right of the executor even in England is inchoate 
immediately on the death of the testator 1 1). Messrs. Puwles and Oakley say that an exe- 
cutor derives his authority from the will and '*is in possession of the property in point of law 
(Italics mine), from the death of the testator and before probate is granted" (3) See, however 
He Pawley and London and Promncial Bank [(1900) i Ch. 58], W’hich may be regarded as 
establi.shing the proposition that the estates of a testator vest in all the executors ‘ irrespec- 
tive of the question whether they have obtained probate or not.” 

(1) Wms. 569. 

(2) Wms. 636, 637, 8th Ed. ; 314-318, loth ed. ; n L. of Eng. 6, 

(3) See J. Wms. 121 ; Fowl, and Oak. 156 ; Wms. 314-3*8 loth Ed. ; 11 L. of Eng. 5 ; 
jiee also Markby’s Ele. of law, H 803, 804, pp. 392, 393, 6th Ed. 
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estate does not vest in the executor until he has taken out probate. [See Sara^ 
Chandra Banerjee v. Bhupendra Nath Bosu^ I. L. R. 25 C, 103, at 106; 
Prosunno Chandra Bhuttacharjee v. Kristo Chytunno Pal^ L L. R. 4 C., 342, at 
345 ; 3 C. L. R. at 156 ; Dhirendra Kant Ray Chaudhury v. Savadindu Roy^ 
9 C. W. N. xci ; I C L. J. 28 n. ; Sheik Moosa v. Sheik Rssa, 1 . L. R. 8 B., at 
255 ; Mathuradas Latvji v. Goculdas Madhowji^ I. L. R. 10 B., 468 ; Bai 
Harkor v. Manik Lai RasikdaSy 1 . L. R. 12 B., 621 \ Mohamidn Mohideen 
Hadjior v. Pitckeyy supra). And this view seems to be consistent with the 
theory that “upon the death of an executor or administrator of a deceased 
person, the estate of the latter is absolutely unrepresented until some one comes 
forward and gets a grant of letters” [Macpherson J., in De Souza v. Secretary of 
StatCy 12 B. L. R. 423, O. C. J.] ; the result being that, an executor who has 
merely proved the will, does not represent the estate [Mohamidn Mohideen 
Hadjior v. Piichey supra\ See post sec. 82(P). 

Mr. Phillips and Trevelyan J. hold a contrary view. I'hey are of opinion 
“that the powers of an executor are not dependent upon probate,” sugge^-ting 
thereby, ihsii the vesting is not deferred until the grant of probate (1). I'his 
view is supported by KamuUochun Dutt v. Nilruiton Mundk [I. L. R. 4 C., 
360], and Jehangir v. Bai Kukihihi [I. L. R. 27 B., 281 ; see Antony Cruz Gon- 
salves V. Makis Boopal rayan (1910), 1 . L. R. 34 Mad. 395], and is consistent 
with the rule that an executor may jirove the will at any time before the estate is 
fully administered. 

The result of the authorities, however, seems to point to the conclusion 
that, it is not correct that the vesting of property is actually deferred until the 
grant is made, but that the grant only perfects the vesting, so that, before such 
grant an executor or administrator has “an appearance of interest” or contingent 
interest which is sufficient, at least, to entitle him to call upon his co-executors 
to account. Thus it may be submitted that, before grant, the vesting is 
conditional whereas after grant it is absolute. It does not seem, therefore, to 
be the intention of the Legislature that in this country an executor who has not 
taken out probate, is to be regarded as a stranger, having no interest whatever 
in the property of the deceased. [See fehangir v. Bai Kukibai, I. L. R. 27 
B., 281]. See sec. 59 (P), post, and § i, supra^ and the observations of Sir 
Arthur Wilson in [Mirza Kurratulan Bahadur v. Pear a Saheby 33 C., 116, P. C. 
and sec. 4 (P) supra\ 

But see sec. 82 {f^)yposty which will show, that before grant there is neither 
representation nor vesting. 

§ 12. English ft Indian probate, the same in efTect.— Mr. Justice 
Strachey, late of the Bombay High Court, said : “Subject to a few modifications 
* * * the probate of the Indian Succession Act is substantially a reproduc- 
tion of that which the Commissioners who framed the Act found in the English 
law. The rights and functions of an executor, the limitation of the effect of the 
probate within a particular local area, the necessity of a foreign probate or grant 
of administration for recovering assets situate within a foreign jurisdiction, the 
comity which would generally lead th^ foreign Court to follow the grant of the 
Court of domicil — all this is for the ost part the same in India as in England.” 
[In re Abrahaniy I. L. R. 21 B., 139 at 149]. 


(0 Phills. and Trev. 353. 
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13 " (P) 

^29. — Letters of administration cannot be 

Persons to whom granted to any person who is a minor or is 
ttSSa of unsound mind. 

Note , — As to probate the corresponding section is 8 (P), ante 


NOTES AND COMMENTARIES. 

§ I. The section, g 4. Persons capable of bein^^ ad minis- 

§ 2- Preliminary, traiors. 

§ 3. ^'‘Letters of administr cation f mean- § 5. “ Any person who is a fninorP 

in% of 

§ 1 . The section. — This is section 189 of the Indian Succession Act, 
with the exception of the words “nor to a married woman without the j)revious 
consent of her husband/* 'J'hus there is nothing to prevent letters of ad- 
ministration being granted lo a married woman in cases within the ojieration 
.of this Act, without the consent of her husband. 

As to the power of a married woman lo whom letters of administration 
shall have been granted, see post^ sec. 96 (P). 

§ 2. Preliminapy, — Administration (a) is either with the will annexed 
(cum testamento annexo)^ or without it, Le, simile. Simple administration is 
granted in cases of intestacy; and administration with the will annexed i.s 
granted where no executor is appointed, or when the a])i)ointment of executor 
fails (t). As to when the appointment of executor fixils see sections t8 (P) 
and 19 (PJ, post 

'Fhis section treats of administration, generally, i.e. simple, as well as, 
with the will annexed, 

§ 8. Letters of administration,’’ meaning of.— J’he grant under 
which the title and authority of an administrator are derived is usually 
denominated letters of administration (2), See sec. 4 (P), Intro, 

§ 4. Persons capable of being administrator.— “All persons who 
are qualified to act as executors are also qualified to act as administrators, with 
this exception that as an administrator is required to give a bond as security for 
the due performance of his office, it follows that all persons who are unable to 
execute such a liond arc in fact dis(iualified” (3). Hence letters of administration 

(a) Administration meaning of — Generally, it means the management of the deceased’s 
estate. ' It includes more than the mere collection of the assets the payment of debts and 
legacies and distribution to the next of kin. It involves all that may be done rightfully in the 
preservation of the assets, and all which may be done legally by the administrator in his 
dealings with creditors, distributees, or legatees or which may be done by them in securing 
their rights ; and it includes all which may be done, and rightfully done in relation to adverse 
claims to assets which have come to the possession of the administrator as the property of 
the testator or intestate.” [See 18 Cyc. (Am) 57 ; sec 45 (P) infra ; Baroda\P, Banner jee v, 
Gajendra Nath Bannerjee (1909) 13 C. W. N.557, 572 ; 9 C. L. J. 383 at 403]. 


(1) Wms. 468 ; Bro. P.P. 150. 

(2) Wms. 409- 10. 

(3) Bro. P.P. 159 * 


622 THE HINDU WILLS ACT. [sECTION 1 5 (p). 

cannot be granted to any person who is a minor or is of unsound mind. 
See however sections 31 (P), 32 (P) and 33 and anfe sec. 8 (F). 

The Court of Wards not being a “person” [Gu/tjesufar v. Collector of Pchtna^ 
I. L. R. 25 C., 795 ; 2 C. W. N. 349], cannot, as such, be appointed administra- 
tor [In re Troylucko Nath Biswas : Nritta Gopal Biswas v. Administrator Gen^ 
of Bengal^ 10 C. W. N. 241], 

8 5 . “Any person who is a minor.” — A foreigner, though of age 
being J 6 years old according to the laws of his own country, must be of 18 
years before he can apply for letters of administration under this Act in any 
Court in British India, within the jurisdiction of which he might be carrying 
on his business. [/« rc Sew Na rain Mohata, (1894), 1. L. R. 21 C., 91 1]. 

This section prohibits the grant even under the guardianship of the minor^s 
father [/ai Lai Sin^h v. Hari SingJu A. W. N. 1908, 257]. See post^ sec. 33 (P). 


130 . 

19T (s) 


Effect of letters of 
administration. 


— Letters of administration entitle the ad- 
ministrator to all rights belonging to the 
intestate as effectually as if the administra- 
tion had been granted at the moment after 
his death. 


131 . 


151^. 

192 {s)‘ 


Acts of administra- 
tor not validated by 
letters of adminis- 
tration, 


—Letters of administration do not rendei 
valid any intermediate acts of the adminis- 
trator tending to the diminution or damage 
of the intestate’s estate. 


[Secs. 14 (P) & 15 (P)]. 


NOTES AND COMMENTARIES. 

1. I he section. § 4. "All rights belonging to the in- 

§ 2. Nature of administrator’s rights testate." 

before grant. § 5. Conclusireness of letter's of ad- 

§ 3. Vesting before grant. ministration. 

§ 6. Miscellaneous, 

§ I. The section. — These tw’o sections evidently refer to general or simple 
administration, as the word “intestate” indicates, and they treat of the rights 
of administrators, and the time when the rights of the deceased vest in them. 
The rights of administrators to do intermediate acts depend in a great measure 
upon the time when such rights vest in them. 

§2. Natpi'e of administrator's rights before grant.— Messrs. 
Walker and Elgood say; “That an administrator's title is derived from, 
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and is first called into being, by the letters of administration is indisputable, 
but the proposition has led to directly contradictory decisions, according 
as it has been taken in its naked literalness, or been supplemented by a fiction 
to be presently noticed/' 

“The proposition, nakedly accepted, denies an administrator any title or 
authority until administration has been granted to him, and then only in 
respect of things then cixisting or coming afterwards into existence. Accord- 
ingly, it has been held that, before administration granted, an administrator 
cannot release an action (citing Middleton's case^ 5 Co. 28 a.') or a debt (Barefoot 
V. Barefoot V2Xvc\ 41 1 ; Whitehall S(/uire^ 1 Salk. 295), assign the deceased’s 
property (3 Preston Abstr. 146), or bring an action ( Wanhford v. Wanhford, 
I Salk. 301), th««gh he be an administrator with the will annexed [JViillifs 
V. Hartley 3 C. and P. 121] * * * 

“The effect of strict decisions like the above was to leave the administra- 
tor helpless and remediless in the face of wrongs done to his deceased’s estate 
in the interval between the death and the grant of letters to himself. To 
repair such a miscarriage of justice, the Courts ado|)ted the convejiient fiction 
that letters .of administration, when obtained, oi)erate retrospectively, having 
relation back to the death of the deceased, so as to enable the administrator 
to sue before the grant to him of administration, or, after administration, in 
respect of matters occurring previously thereto \IIumphreys v. Humphreys^ 3 P. 
Wms. 35 T ; Foster v. Bates, 13 L. J. Kxch. 88 ; Fmis Kunha v, Coelho, 18 M. 
L. J. 158 ; 31 M., 187 ; Chant Chander Dutt \\ Sarat Chandra Singh (1910) 
.T* 537 > 543] \ bnt it would appear that he can only sue when the act done is 
for the benefit of the estate [Morgan v. I'homas, 8 Exch. 302], and in order t(i 
make the estate liable for services rendered whilst there is not legal personal 
re{)resentative, not only must they be for the benefit of the estate, but they 
must have been rendered under a contract with one who subsec|uently becomes 
the legal personal representative, and ratifies the contract.” (Be Watson, 19 
if B. D. 234). “'i’hese actions, founded on the fiction of relation, are based 
upon the broadest ground of ecpiity, viz,, that otherwise there would be no 
remedy for the wrong done. The contrary decisions, while they possess the 
superficial merit of logical accuracy, are altogether wanting, it is submitted, in 
the substantial feature of justice”(i). 

As a general rule, therefore, an administrator has no title until letters of 
administration are granted, as “the property of the deceased vests in him 
only from the time of the grant” [Antony Cruz Gonsalves v. Mathis Boopal 
rayan (1910) 20 Mad. L. J. 984; 34 M., 395]; so that, letters of adminis- 
tration have no relation to the death of the intestate, so as to give validity 
to acts done before such letters are obtained. But the rule is subject to this 
qualification that, such relation exists only in those cases where the acts done 
are for the benefit of the estate. In other words, letters 
Doctrine of relation, of administration relate back to intermediate acts w'hen 
such acts benefit the estate. (Foster v. Bates, supra \ 
Louisa Kunha v. Coelho, supra ; Charu Chander Dutt v. Sarat Ch, Singh (1910) 
supraf This is called the doctrine of relation (2). But in spite of this relation 
back, the deceased’s property does not vest in the administrator before letters 
are granted by the Court, that is to say, by virtue of this section, the deceased’s 
estate does not vest in the administrator as from the date of his death. 


(1 ) Walker & Elg. 145-47 i see Wms. 410—14 & 637-38. [Eng. 146-147. 

(2) Wms. 410 — i 4 i 637 “ 38 ; Walker and Elg. 146-47; see Shep. T, 474. ; and 14 L. of 
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As an example of an act which is rendered valid by relation^ it may be 
noticed that, if an administrator before taking out letters, gives order or sEhctions 
the order which another person has given for the funeral of the deceased 
he will be thereby bound after he has taking out letters, to satisfy, the 
charges incurred under such order (i). 

Thus according to this section, the intermediate acts of the administrator 
will be rendered valid by relation back if only such acts do not tend “ to the 
diminution or damage of the intestate’s estate;” so that, it is not necessary 
that they should actually benefit that estate. 

It seems, section 190 of the Indian Succession Act which has not been in^ 
corporated in this Act, is based on the principle that letters of administration 
have relation only to the time of the grant. This may be illustrated by Sukh- 
nandan v^t^Rennick ( 1 . L. R. 4 A., 192), in which the plaintiff, a creditor of the 
deceased, obtained decrees against his heirs, and in execution thereof caused 
some of his properties to be sold, before those heirs had taken out letters of 
* administration, and it was , held that such decrees and execution proceedings 
conferred no title on the plaintiff in respect to any property of the deceased, 
because the only person entitled to deal with such property being the properly 
constituted administrator, the defendants though heirs, and in possession, did not 
represent the estate left by the deceased at the time when the plaintiff obtained 
and executed his decrees [see Gramji Darabji Ghaswala v. Adarji Dorahji 
Ghastva/a^ I. L. R. 18 B., 337]. 

§ 3 . VBStingf before gfrfl>nt« — In England, the goods and chattels of a 
person dying intestate originally vested in the king, and then in the Ordinary. 
Such property never vested in the heir or next of kin. Now, however, under 
section 19 of the Court of Probate Act, 1858, until letters of administration are 
granted, the personal estate and effects of such deceased person vest in the Prosi - 
dent of the Probate Division of the High Court for the time being, and 
such Court hands them over to such administrator as it appoints by granting 
letters of administration. In India there being no difference between realty 
and personalty and the heir’s right to succeed being superior and indefeasible, 
both realty and personalty vest in such heir immediately on the death of the 
owner intestate ; and consequently until grant of letters is made the dealings 
of such heir in regard to those property, are valid and binding on the 
administrator [Antony Cruz Gouslaves v. Mathews Boopalrayan (1910) 20 
M. L. J. 984 ; 34 M.\39s]. 

In case of' testacy, although the property vests in the executor under sec. 

4 (P) ante^ the title of the heir remains unaffected thereby. See supra 
sec, 4 (P) § r. 

§ 4. “All rights belongrlngr to the intestate/’— These ,words seem 
to indicate- that, rights of action which survive the intestate, accrue to the 
adminisjxator from the moment of his death and the administrator can, as 
provided in section 15 (P), maintain actions thereupon, and may do all acts 
that benefit the estate, even before any grant is made to him. [See section 
88 (P) post\ But this does not seem to be in accord with the rules of English 
law according to which “ no right of action accrues to an administrator until he 
has sued out letters of administration.” 


<ij %% 
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§ 5. Conclusiveness of letters of administration.— Letters of ad- 
ministration are as conclusive evidence of the title of the administrator, as a 
probate is, with respect to that of an executor (i). This is due to the legal 
consequence of the exclusive jurisdiction of the Court of Probate (2). 

§ 6. HiSCOUaneous.— One of two co-widows having obtained letters 
of administration, the other may, at any time, maintain a suit for partition, such 
letters being no bar to any such suit \^Dal Koer v. Panifas Koery 8 C. W. N. 658]. 


16 fP) 

132 . When a person appointed an executor lias 

not renounced the executorship, letters of 
tr«tion where czecul administration shall not be granted -to any 
ed. other person until a citation has been 

issued calling upon the executor to accept or renounce his 
executorship ; 

except that, when one or more of several executors has or 
have proved a will, the Court may, on the 
death of the survivor of those who have 
proved, grant letters of administration without citing those 
who have not proved. 


Ezceptio!ii. 


NOTES AND COMMENTARIES. 


§ 1. Tht section. 

§ 2 . Reason of the rule. 
§ 3 . Citation. 

§ 4 . Corollary. 


§ 5 . Renounce. 

§ 6. Exception. 

§ 7 . Absence of citationy effect of. 


§ 1 . The section. — Sections 16 (P) to 22 (P), both inclusive, contem- 
plate cases where the deceased his left a will. Letters of administration 
contemplated by this section are, therefore, letters of administration cum testa- 
mento annexo. 

§ 2. Reason of the rule. — According to what is called the doctrine 
of priority, the claim of any person having superior interest is preferable to 
that of one having an inferior interest. Therefore, in order ‘‘to enable any 
person having an inferior interest to take administration (with or without will 
annexed) all persons having priority must have first renounced or waived their 
rights or having been cited must have neglected, by their non-appearance, to 
avail themselves of such rights” <3). See sec. 21 (P) § i. 

(1) See Tr. and Coote 352. 

(2) See Wms. 556. 

(3) Coote 215 ; Walker and Elg. 37. 

79 
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In cases of wills, the excutor being fadle princeps^ is superior to all. He 
has an equal only in a co<executor (i) ; and the office of an executor being 
a private one of trust “named by the testator and not by the law,” an executor 
cannot be compelled to take out probate, but he may accept or refuse the 
executorship at his pleasure (2). Hence an executor must either renounce, 
or be cited before any party having an inferior interest can take out letters of 
administration. Or, as this section provides, when an executor has not 
renounced, letters of administration shall not be granted to any person until 
a citation has been issued calling upon the executor to accept or renounce his 
executorship (3). 

“Any other person**’ — These words evidently refer to a person inferior 
to an executor. 

§ 3. Citation. — It being necessary, therefore, for one having superior 
interest to renounce before one having an inferior interest can obtain a grant, 
and there being persons who will neither take the required grant, nor waive 
their rights to it, justice requires that the Court should give its aid to the 
applicant having an inferior interest when he fails to procure the renunciation 
of one holding the superior interest. The mode in which the Court gives such 
aid is by Citation (4). 

“ A Citation is, in general, a command * * ♦ for the most part order- 
ing the party, to whom it issues and on whom it is served, to do some particular 
act, as to accept or refuse probate or administration.” Sometimes the order 
is to bring in a probate or Administration, which is Said to have been granted 
improperly [sec. 50 (P), 54 (P)] ; sometimes merely to see proceedings, that is, 
to become a party to a suit ; and sometimes it is no more in effect than a mere 
notice (5). In short, ‘Citation’ is a summons to appear, and the word is applied 
particularly to processes in the Probate Courts (6). See sec. 69 (P) § 7, post. 

Thus there are four kinds of citation generally in use. These are — (a), 
to see a will proved ; to bring in probate ; (r), to bring in letters of 
administration ; and (d\ to see proceedings (7). 

The order issued by the citation must be in the alternative, viz., to do 
the act ordered, or to show cause why it should not be obeyed. “ If it leaves no 
option to the party cited but obedience to its requisitions, it is said to be a 
nullity.” But the order to bring in a probate is of a different nature [see 
section 54 (P),/^j/and Ackerley v. Parkinson^ 3 M. & S. 41 1] (8). 

According to the practice in England, citations may be served by advertise- 
ment when the party cited is in a foreign country and has no attorney or agent 
empowered to receive such citation [Kenworthy v. Kemvorthy^ 32 L. J. P. and 
M. 107] (9) As to the practice here, see sec. 69 (P), post 


(1) -Tr. & Coote23o. 

(2) Wm. 278; Bro. P.P. 147; Shep. T. 466 ; Walker* Elg. 13. 

(3) Wms. 474; Walker & Elg. 13. 

(4) Coote 224 \ Wms. 474. 

(5) Bro. P. P. 349. 

(6) Wharton Art. ** Citation/' 

W) Flood. 676, 

P) Bro. P. P. 349. 

(9) Breu P. P.;359 * Tr. * Coote 247 ; Hend. T. S- 170, 2nd Edn. 
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Instances of citations upon executors to bring in tbeir will and prove them 
are not wanting in this country [see Dayhhhai Thpidas v. Damodar Thpidasy 
1895, I. L. R. 22 B., 227 ; 21 B., 75 ; Madhab Chunder Girt v. Bhayaram 
Panday^ I. L. R. 22 C, 92 ; also MoH Bat v. Karsandas Narayandas^ 1 . L. R. 
10 B., 123]. 

Citation under this section is compulsory, so that in the absence of such 
citation the grant will be revoked [Digambar v. Narayan (1910) 13 Bom, L. R 
38]. See/<?j/, secs. 50 (P) § 3 and 69 (P) § 7. 

§ 4« COPOllapy — As a corollary to the above, a substituted executor 
[sec. 7 (P), ^ 6, supra] cannot propound the will until the first named 
executor, /. e,, The instituted executor, has been cited to accept or refuse the 
office (1). [Smith v. Croft, 2 Cas. temp. I.^e 557 ; Hormusji Navroji v. Bai 
Bhan Baiji, I. L. R. 12 B., 164]. So if a person has two interests, a superior 
and an inferior one [<?.,(»■. being an executor and residuary legatee], the Court will 
not permit him to elect to take the grant in the inferior character. Similarly, an 
executor cannot be allowed to take out letters of administration cum testamento 
annexo [In re Bullock, 1 Rob. 273 ; /« re Richardson, i Sw. & Tr.515 \ In re 
Morrson, 2 Sw. & Tr. 129 (2). See sec. 17 (P), post 

§ 5 . Ronounce — Executor must renounce. His consent is not sufficient 
[Garrad v. Garrad, L. R. 2 P. & D. 328]. The refusal of an executor must 
be recorded in Court [Long v. Symes, 3 Hagg. 775] before the grant is made to 
any other person (3). See sec. 1 7 (P), post. 

Renunciation by legatee, effect of, see supra sec, 92 (s). 

§ 6 “ Exception.*’ — In such cases (/. e., the cases contemplated by the 

‘Exception^), the reason for citation not being necessary seems to be that, those 
who have not proved are held to have renounced.. This seems to be in accord 
with the old practice of the Ecclesiastical Courts in England according to 
which “ where there be many executors named and made, and, they being 
cited, some of them only do appear and refuse to accept it (the rest of the 
executors being then living) and after some or one of the rest of the executors 
prove the will, or take upon him the executorship ; in this case, and notwith- 
standing this refusal, they that do refuse may afterwards at any time, during 
the lifetime of their co-executors that did accept it, [or after the death of the 
acting executors] accept thereof, and intermeddle therewith as far forth as 
either of the rest And if one or more of the executors refuse, and 

the rest accept, if he or they which accept die before he or they that refused 
to accept ; it seems, in this case, they can never afterwards accept it, but the 
administration must be granted.” This point overruled (4). 

§ 7. Absence of citation, effect of— See sec. 50 (P) § 3, post. 


133. 1 *^ — The renunciation may be made orally in 

* the presence of the judge, or by a writing 
signed by the person renouncing, and when 


Form and effect of 
renunciatidn of exe- 
Cfftorshlp. 


(1) Wms, 2So(in). 

(2) Coote 215 ; Wms. 476 ; Tr. and Cootc 332, 239* 

(3) Coote 216 ; Tr. and Coote 233 ; Bro. P. P. 156 ; Walker and Elg. 57* 
(4} Sbep. T- 466 67 j see Wms. 288^89. 
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made shall preclude him from ever thereafter applying f<|r 
probate of the will appointing him executor. * 


NOTES AND COMMENTARIES. 

1 . Renunciation by executor, § 3 . denunciation by construction, 

2 t Renunciation^ administrator, § 4 . Effect of intermeddling. 


§ 1. Renunciation by executor — Renunciation is the act whereby a 
person, having a superior interest or right to probate or administration, waives 
and abandons it. It must be made absolutely and without reserve ; it take&v 
effect from the day of its date and Berry y. Slaughter^ 2 Curt. 72]." 

It is permanent and can be acted upon and referred to in all succeeding grants 
and no second renunciation is, therefore, required [Harrison v. Harrison^ i 
Rob. 406J. It does not bind the representatives of the renouncing party. The 
renunciation may be made as soon as the testator is dead (i). 

An executor cannot renounce after he has taken a grant of probate [Re ■ 
Feiga, 32 L, J. P. M. & A. 9](a), Nor can he renounce in part. He must 
refuse or renonuce entirely, or not at all [Paule v. Moodie^ 2 Roll. Rep. 132 ; 
Brooke v. Haymes L. R. 6 Eq. 25J. 

(a) Renunciation and discharge of executor. Ther#is no phrovision in this Act by 
virtue of which an executor, after he has taken out probate or [ntermeddled, ^may renounce or 
secure his discharge from his office, before the estate has been fully administered, it seemii 
the law is in this respect, either unnecessarily rigorous or wanting in an important particular. 
The High Court of the Province concerned, may, however, under, section 4 of Act V. of 1902 
remove or discharge an executor on grounds as such Court may think just and reasonable. 

U has, accordingly, been held by the Bombay High Court, that an executor may on his 
own application, be discharged by the Court if a proper case be made out. But an executor 
so discharged remaius liable for anything he has done or left undone while an executor ; 
such discharge only releives him from the duties of hi.s office from the date of the dicharge. 
An administrator may also similary be discharged {Amerchand Medhowji Ex parte, 1 . L. R. 
29 B.| 188 ; 7 Bomb. L. R. 195). 

It may be remarked that, it is not quite clear that the district Probate Courts can, under 
no circumstances accept the refusal of or discharge an executor, before he has fully adminis* 
tered the estate^ It is reasonable to suppose that every Court of probate like other Courts 
has an inherent power to remove or discharge ah executor whenever it may find sufficient 
reason for doing so. In Habixabai v. Kasi Abdul Karim (I. L. R. 19 B., 83) their Lordships of 
the Bombay High Court has laid down that an executor may be removed by the Court for 
gross misconduct. If that be so, does it not stand to reason that an executor may also be 
removed or discharged by the Court when he may happen to be disabled by illness, infirmity 
or otherwise? 

The.rnle, therefore, that an executor cannot renounce after he has taken out probate or in« 
termeddled, must not be regarded as an inflexible one. Sir E. V. Williams says ; 'There are 
some old cases in which it is laid down that, if an executor has once administered not only is he 
compellable to undertake the office if the Court desires it, but that the Court has no Jurisdiction 
to accept his refusal and grant administadott cumtestamanto annexe to another • a * * 

- But these cases were decided while great jealousv of the Ecclesiastical Courtft 

the law It should taken to be that tbe Coutl vm ^v^bonab 


(I) Tr. and Coote ; Coote 216. 
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A testamentary guardian of a minor, or a committee of a lunatic or person 
of unsound mind, may renounce on behalf of his ward (i). 

If an executor has intermmeddled in his testator’s estate, he will not be 
permitted to renounce, for, he may then be compelled to prove will and 
take out probate [see Ayeshabai v. Ebrahim^ L L, R. 32 B., 364; 10 Bom. 
L. R. 117 ; Rogrs v. Frank i Y. & J. 409 ; Re Stevens (1898) 1 Ch. 162 ; Re 
Coates (1898) 78 L. T. 820]. (2). As to what is intermeddling, see sec. 45 (P), 

post. 

The non-appearance to a citation of a party having a superior interest, is 
uivalent to renunciation (if he has been served with such process) (3). So 

ining to talTe^ out probate amounts to renunciation [Motibai v. Karsandas 
^arayandas, I. L. R. 18 B., 123]. 

Renunciation may be made by a letter to the judge, or even by parol 
[Broker v. Charier Cro. Eliz. 92 ; see In re Boyie, 3 Sw. & Tr. 426]. 
Renunciation by an agent duly authorized by a power of attorney, is also 
valid [In re Rosser, 3 Sw, & Tr. 490]. 

. An executor may renounce, even if he agreed during the lifetime of the 
testator to accept the office (4). Nothing except taking out probate, or inter- . 
meddling, will preclude an executor from renouncing (5). 

In England, a renouncing executor, may, at any time, before the grant of 
administration cum testamento annexo^ retract his renunciation [McDonnell v. 
Frendergast, 3 Hagg. 212]. But such retraction can be made ony when 
it is shown to be for the benefit of the estate, or of those interested under the 
will [In re Gtll^ L. R. 3 Pf & 1 ). 113; In re Witham, L, R i P. & IX 303; 
In re Noddings, 2 Sw. & T^ i j]. 

Following these cases, the Calcutta High Court granted probate to a 
sole executor who was alleged to have renounced [In the Goods of Golap 
Sundari Dassi, 5 C. W. N. civ,]. In that case renunciation was denied by the 
executor. 

So it has been held, following In re Golap Sundari Dassi (supra), 
that mere expression of intention to renounce, by writing or otherwise, 
is not sufficient to preclude one from applying for probate. The renunciation 
must be formal regard being had to the provisions of this section. In other 
words, it must be made in the presence of the judge [In re Manick Lall Seal 
I. L. R. 3S C, 156]. 

A renouncing executor may subsequently obtain letters of administration 
de bonis non, under sec. 45 (P), post [In re Makhum Brahmanee, 3 C. W, N. 
cccxxxviii] or as attorney of other executors [Re Russell, L. R., 1. P. & T). 635]. 

A person who renounces as executor cannot take representation in another 
character except by permission of the Court [Re Rayner {igotl) 52 Sol. Jo. 226]. 
So a next-of-kin renouncing as such cannot take administration as creditor (6). 


(1) 

(2) 

( 3 ) 


Tr. and Coote 234 ; Coote 218, 219. 
Tr. and Coote 23s, 363 ; Coote 319. 
Tn and Coote 237 ; Coote 220. 
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But see /^e T0scani[{ii)ii) 46 L. J. 755 ; (1912) P. i] where it was held that 
one renouncing as executor may obtain administration as creditor. 

§ 2. Renunciation by administrator.—An administrator may also 
renounce^ [ West v, 3 Phill 375 ; McDonnell v. Prendergasty supra\ 

§ 3 . Renunciation by construction.*- where a British subject died 
intestate leaving property and effects within the jurisdiction of the N. W. P. 
High Court and the Calcutta High Court, and his widow applied to the former 
High Court for letters of administration, but the same were not granted to her 
for want of the necessary security being furnished by her, and on her own 
application one G. H. K. was appointed administrator protem \ it was held in 
the matter of the subsequent application of the Administrator General of 
Bengal for general letters of administration, that “the widow of the deceased 
had, in fact, abandoned the attempt to obtain letters eff administration in her 
own name,” and that under such circumstance it was not thought necessary to 
order citations to issue [/« re Nechterleiny (1868) i B. L. R. O. C. J. 19]. 

§ 4. Effect of intermeddling*. — An executor who intermeddles may be 
compelled to take probate ; but an administrator under similar circumstance, 
cannot be compelled to take letters of administration [/;/ bonis Felly 3 Sw. & 
Tr. 126] (i). 

§ 5 . Form of Renunciation— (a) 


i8_(P) 

95 (s)' 


Procedure where 
executor renounces 
or fails to accept 
with^in time limited. 


, — If the executor renounce, or fail to accept, 
the executorship within the time limited 
for the acceptance or refusal thereof, the 
will may be proved and letters of adminis- 


tration with a copy of the will Annexed may be granted 
to the person who would be entitled to administration in 


case of intestacy. 


(a) Renunciation in writing may be made in the following form (2):— • 

Whereas A. B. late of deceased, died on the. ...... day of 19 at 

having made and duly executed his last will bearing date the day of 19 and 

thereof appointed me, the under signed C. D., sole executor : 

Now I, the said C. D. do hereby declare that I have not intermeddled in the property 
and credits of the said deceased, and will not hereafter intermeddle therein, and I do hereby 
renounce all my right and title to the probate and execution of the said will. 

Signed by the Mid C. D. thi. day of ^ (Sig„ed) C. D. 

19 in presence of j 

If there be codicils their dates should also be stated. 

A similar form may be used where the renunciation is of administration. 


(1) Tr. and Cdote. 363? >2th. Ed; Wms. aSOf 444* 

Tr* and €^N>te 12th £dn ; Fowl., and Oakl. 602. 4th Edn. 
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NOTES AND COMMENTARIES. 

§ 1 . Within the time limited,, .thereof'^ § 3 a. Effect of acceptance, 

§ 2 . ^^Personwho would be entitled,,, in- § 4 . Miscellaneous, 

■ testacy I' § 5 . Form of citation to accept or 

§ 3 . What acts amount to acceptance of refuse probate, ip), 

the executorship. 


§ 1. ‘^Within the time limited for the acceptance or refusal 
thereof.” — That is, within the time allowed by the Court in the notice or 
citation calling upon the executor to accept or renounce the executorship 
[Motibai v. Karsondas Narayandas^ I. L. R. 19 B., 123]. 

The executor may renounce as soon as his testator is dead (i). There is 
no statutory limit of time within which the acceptance or renunciation is to 
be made. But it seems, there must not be any unnecessary delay. For, if there be 
any such delay the executor may be cited to accept or refuse probate. The time 
which the executor is allowed for deliberation as to whether he will accept the 
trust or not, or the time which must elapse before the issuing of the citation 
to accept or refuse, is in the discretion of the Judge. Much depends upon the 
-nature of the estate to be administered. Sometimes it has been issued within the 
year, [Sec. 1 17 (P), post\ sometimes within a month or two (2). In Mordaunt v. 
Clarke^ [(1869), L R. i P. & D. 592], the executor having neglected to take 
probate, though he had intermeddled, the Court issued citation and directed him 
to take probate within ten days (3). 

Thus, although no period of limitation bars an application for probate, it 
is the duty of the executor to accept or renounce the executorship without the 
least possible delay after the testator^s death. No executor or legatee 
can suppress the will with impunity. Nor is it optional with him to prove the 
will after any length of time from the testator’s death, without rendering himself 
liable to give satisfactory explanation of the delay. 

§ 2. “Person who would be entitled intestacy.”— See section 

23 (P). 


In the Court of To C. D. of 

(a) Whereas it appears by the petition of A. B. of .. ..filed in this Court on the 

day of 19... that C. D. late of ..., deceased, died on the .....day of at having made 

and duly executed his last will, bearing date .. ..(now remaining in the said Court), and 
therein appointed you sole executor forsiie executor and residuary legatee, or that you 
are one of the next of kin of the said deceisevl), and whereas it further appears by the said 
petition that the said A. B. is a legatee named therein : 

You are hereby summoned to appeaf in this Court in person or by pleader, within 

days from the date of service hereof on you, and accept or refuse the probate (or letters of 
administration) and execution of the said wilt or show cause why the same should not be 
granted to the said A. B. 

And take notice that in default of your so appearing this Court will proceed to grant 
administration of the estate of the said deceased to the said A. B. in your absence. 

Given under my hand and the seal of the Court this... ..day of 19 ..(4) 


(1) 14 L. of Eng. 143- 

(2) Walker and Elg. 17, 3rd Edn. 
<3) Fowl, and Oakl. 102, 4th Edn. 
(4) Tr. and Coote. 719, 720. 
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§ 8. What acts amount toaoeeptanee of the executorship.-- 

Any executQrial act is acceptance; that is to say, anything done by the 
executor in relation to the effects of the testator which shows an ^tention to 
take upon himself the executorship, is an acceptance cff the office. For further 
information see post^ sec. 45 (P) ^ 7 and 8, and ante Sec. 128 (S). 

An executrix failing to apply for probate, the residuary legatee applied 
for letters of administration . with ihe will annexed ; and the executrix I^ing 
cited to accept or renounce the executorship on or before the 30th Sep- 
tember 1890, stated that she did not renounce her executorship, that she was 
already acting as executrix and administering the estate, and that she did not 
consider it necessary at that stage to take out probate having applied for a 
certificate under the Succession Certificate Act.'* The question was, whether 
the mere circumstance of declining to take out probate, amounted to renuncia- 
tion or failure to accept the executorship. It was held, that this (i>., the 
application for certificate) was not such an acceptance as is contemplated by 
section 18 of Act V of 1881 ; and that, on the executrix declining to prove the 
will, the District Judge was right in granting letters of administration with 
the will annexed to the sole residuary legatee [MoHbai v. Karsondas Narayan- 
da$^ 1. L. R. 19 B., 123]. 

§ 3a. Effect of acceptance. — If the executor accepts, his acceptance 
involves the acceptance of the trusts which the testator himself may have 
imposed upon him \SHles v. Guy (1832), 4V and C. (Ex.) 571], or which in 
a Court of Equity are considered to arise from the office [Ite Jlfarsden (1882), 
26 Ch. D. 783]. 

Miscellaneous. — The person who cites another to appear in the 
Probate^ourt for any purpose, is called the citant,” and the person cited, 
the “citee,” (i). 

§ 5 . Form of citation to accept or refuse probate.— See supra, p. 
631, F. note. 

135 , — When the deceased has made a will, 

196 (S) . , . - 

G*«nt of .dminis- ^ut has not appointed an executor, 

trotionto univen.1 * 

or residuMy legatee. 

* when he has appointed an executor who is legally 
incapable or refuses to act, or has died before the testator, 
or before he has proved the will, or 

when the executor dies after having proved the will, 
but before he has administered all the estate of the “deceased, 

aft universal or a residuary legatee jnay be admitted to 
prove the will, and letters ol administration with the will 
annexed may be granted to him of the whole estate, or of so 
much theretrf as may be unadministered., 

ft) 
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NOTES AND COMMENTARIES. 


1 . 

The section. 

§ 6. 

2. 

Failure of appointment of executor. 

8. 

Universal legatee. 

§ 7. 

4. 

Residuary legatee. 

§ 8. 

5. 

Where grant to executor^ s nominee. 



Where Corporation aggregate 
an executor. 

Administration de bonis non. 
Miscellaneous, 


§ 1. The section. — This section treats of cases where the deceased dies 
quasi intestatus (i), that is, when he appoints no executor, or the appointment 
of executor fails. The appointment of executor fails under the conditions 
mentioned in jgJ^uses 2 and 3 of this section. When, therefore, the deceased 
dies quasi intestatus the Court is to grant under this section ^yhat is called admi- 
nistration with the will annexed (administration cum testamento annexe). And 
in the last instance, that is, “ when the executor dies after having proved the 
will, but before he has administered all the estate of the deceased” (clause 3), 
administration de bonis non must be granted [see sec. 45 (P), post\ 

§ 2 . Failure of appointment of executor. —The appointment of an 
executor fails under the following circumstances (2) : — 

(0 When the executor has renounced* or has failed to accept the 
executorship under section 18 (P) supra, 

(2) When the executor is a minor or a lunatic, or resident beyond the 

Jurisdiction of the Province in which the application is made [secs. 28 (P), 31 
(P) and 33 (P), posf\, ^ 

(3) When the appointment of the executor is to take effect at a given 
period after the death of the testator and no executor is appointed to act in the 
meantime \^Graysbrook v. Fox (1565) i Plowd pp. 279, 281]. 

(4) When the executor cannot be found \^Re Sawtell 2 Sw. and Tr. 448]. 

(5) When there is a will containing a valid execution of a power, but not 
made in conformity with the laws of the testator^s domicil [Re Hunter (1896) 
P. 209 ; Re Vannini (1901; P. 330]. 

§ 3. Universal leg'atee. — An universal legatee is a person to whom a 
testamentary disposition is made, giving him the whole of the property which 
the testator leaves at his decease (3). 

An universal legatee is not entitled to probate, but only to letters of admi- 
nistration with the will annexed [In re Shoshee Bhusan Banerjee,^ I. L. R. 19 
C., 582 ; Pandit Prayrag Raj v. Goukaran Perskad Tewari^ 6 C. W, N. 7 ^ 7 ]* 
See sec. 7 (P), § 4» 

§ 4. Residuary legatee. — As to what constitutes a residuary legatee 
see sec. 89 (S), ante. 


* Unless the executor renounces, his consent is not sufficient [Garrard v. Garrard 
<1871) 2 P. & D. 238]. 

(1) Wms. 468. 

(2) 14 L. of Eng. 194; Wms. 370, ipth Ed. 

(3) Wharton L. Lex. 
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The reason for the preference of the residuary legatee may be stated 
Ihus ; — “ The residuary legatee, inasmuch as his bequest can have no realiita- 
tion until all the debts, and all the other legacies have been paid, is influenced 
above all other legatees, if honestly inclined, in eflRteting a faithful abd com- 
plete administration of the estate ; and inasmuch as the amount of his legacy 
is vague and uncertain until all the effects are got in, and the debts and le^- 
cies are paid, he feels in that a spur towards the settlement of the estate which 
can actuate no other legatee.” “ The residuary legatee,” observes Sir J. Nicholl, 
** is the testator's choice ; he is the next person in his election to the executors” 
[Atkinson v. Lady Anne Barnard^ 2 Phill. 317] (i)(a). 

If there be several residuary or universal legatees, any one may take letters 
of administration without the consent of or notice to the others (2), 

“ If the residuary estate be given to one for life, and afterwards to another, 
the residuary legatee for life is entitled to the grant in preference to the resi- 
duary legatee substituted at his death ; but if he die or renounce, or, being 
•cited, refuses, by non-appearance to the process, the grant will be made to 
the substituted residuary legatee” [Brown v. Nicholh (1852) 2 Rob. 399] (3). 

Residuary legatee is to be preferred even when there is no present prospect 
of residue (4). For, an allegation that there is no residue might be made in 
every case and involve delay and expense. 

So a residuary legatee is entitled although he may be a mere trustee 
having no beneficial interest (^) [Hutchinson v. Lambert (1825) 3 Add. 27], 

If there be a residuary legatee who takes one portion of the residue 
absolutely and another such legatee takes the remaining portion for life, grant 
may be made to either indifferently according to priority of application (6). 

A residuary legatee who is also a next-of-kin, is to be preferred to other 
residuary legatees [Sawbridge v. Hill (1871) 2 P. and D. 219]. 

A joint grant may be made to two or more residuary legatees, or to a 
residuary legatee for life and the remainder man, provided there is no other 
interested in the residue, except with the consent of such other (7). 

Where the executor and residuary legatee perished in the same calamity, 
grant was made to the testator's widow [Re Carmichael (1863) 4 Sw. & Tr. 224]. 

In [(1895) P. 287] the executor being ill grant was made 

to the residuary legatee for life, for the use and benefit of the executor until his 
recovery. 


(a) In an old English case the reason for prefering a residuary legatee was given in these 
words : "that the Stat. 21 Hen. VIII. required that administration should be granted to the 
next-of-kin, upon the presumption that the intestate intended to prefer him. But now the 
presumption is here taken away, the residuum being disposed of to another : and. to what 
purpose should the next-of-kin have it, when no benefit can accrue to him by it P And it is 
reasonable that he should have the management of the estate ;iWho is to have what remains 
of it after the debts and legacies paid" IThomeis v. BuHer (1673) 1 Ventr 219]. 


(0 Tr. &Coote,69; (2) Mort. 351. 

, (3) Tr. and Coote 67*68 ; Coote 68. 

(4) Tr. and Coote 69 ; Coote 66. 

, (5) Wd.68; Coot^s 

<6)^ Wms 47dj 8th Ed.; loth Ed. ; Mtort,848. 
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On the principle that right to administration follows the right to property, 
administration may be granted to the assignee of the residuary legatee on the 
renunciation of the latter^[iS'tf Pine (1867) i P. and D. 388]. So, on the consent 
of the residuary legatee and on his renunciation, letters may be granted to hiS 
next-of-kin as having a spes successionis to the estate [Re Hinckley (1828) 
I Hagg. 477]. 

§ 6. Where grant to executor’s nominee.— Where a sole executrix 
and universal legatee is incapable of taking probate owing to ill-health, grant 
of administration may be made to her nominee or nominees [/;/ re Davis (1906) 
P. 330. In re Roberts (i S. W. and Tr. 64) followed]. 

§ 6. Whej^ Corporation aggregate an executor.— In such a case 

administration with the will annexed is to be granted to its syndic or attorney 
for the use and benefit of such corporation [Re Hunt (1896) P. 288], 

§ 7 . Administration de bonis non.— See sec. 45 {^\posL 

§ 8- Miscellaneous. — The Probate Court may construe the will, in 
order to determine whether a certain person is entitled to letters of administra* 
tion under this section. [Arunmoyi Dasiv, Mohendra Nath Wadadar^ I. L. 
R. 20 C., 888]. See sec. 7 (P), § 9, ante and 53 (P) § 2 (d\ post 

The grant of probate or letters of administration is no bar to maintaining 
a suit to establish one’s title in respect of the property 
Effect of grant. covered by such grant. The grant is intended for purposes 
of representation only for the administration of the 
deceased’s estate [see Arunmoyi Dasi v. Mohendra Nath WadadaVy supra ; 
Jagannath Prasad Gupta v. Ranjii Singhy 1 . L. R. 25 C. 354 ; Behari Lull 
Sandyal y, /uggo Mohun Gossain^ I. L. R. 4 C., i ; Lalitmohan Das v. 
Radharaman (191 1) 15 C. W. N. 1021]. See antCy sec. 12 (P) § i, and 
post sec. 23 (P), 55 (P) § 4, and sec. 59 (P) § 5. 


136 . 


20 (P) 

»97 (s)' 


Right to adminis- 
tration of represen- 
tative of deceased 
residuary legatee. 


— When a residuary legatee who has a 
beneficial interest survives the testator, 
but dies before the estate has been fully 
administered, his representative has the 


same right to administration with the will annexed as such 


residuary legatee. 


Thus if an executor be also residuary legatee, and die before he has fully 
administered the estate, administration cum testamento annexo shall be granted 
to his personal representative and not to the next-of-kin of the testator <i). 

But where the resliduap' le^tee is a mere trustee, the practice is upon his 
death to grant the administration, not to his representative, but to such person 
or persons as have the beneficial interest in the residuary estate {t). 


(I) Wms. 373—374- >od> Ed. ; Bro. P.P. i^a. 

(a) Bro. P, P. 153 ; Wms. 373—374. »oth Ed.; Mort. 353. 
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But no grant is to be made to the representative of a residuary legatee 
before all living persons having an interest in the residue, are cleared oflf either 
by renunciation or being cited. So where a share of the residue has lapsed, 
the representative of the legatee of the unlapsed share is not entitled _ to 
administration unless the next-of-kin and all persons entitled in distribution 
to the lapsed share renounce or are cited and thus cleared olf ( 1 ). 

“ Survives the testator,” that is, survives and thereby acquires a vested 
interest. 


. — When there is no executor and no residuary 
legatee or representative of a residuary 
Grant «rf adminis- legatee, or he det'lines or is incapable to 

tratton where to cxe- o ’ 

cutor, nor residuary act, or cannot be found, the person or 
leeatee, not repre- , , , • ■ , ■ 

senutive of such persons who would be entitled to the 

legatee. administration of the estate of the deceased 

if he had died intestate, or any other legatee having a 

beneficial interest, or a creditor, may be admitted to prove 

the will, and letters of administration may be granted to 

him or them accordingly. 


137. 


21 (P) 

198(5) 


NOTES AND COMMENTARIES. 

§ 1. Rules of priority to he observed, § 4 . Grant is discretionary, 

§ 2 . General rule in granting letters, § 5. Grant to Administrator- 

§ 3 . Creditor, Gemral, . 

§ 6. Grant to a stranger,. 


§1. Rules of priority to be observed.— In all cases contemplated 
by this section, a party having a prior title to a grant, must be cited before 
administration is committed to any other person. “ Therefore the executor, 
if there be one, must be cited before a grant to a residuary legatee, a residuary 
legatee before a grant to a specific legatee, and so on, through all the gradations 
of priority'* (2). See sec. 16 (P), supra § 2, 

§ 2. General rule in granting* letters.— In granting letters of 
administration the general rule is to consider which of the claimants has the 
greatest interest in the effects of the deceased. That is to say, “ the Court 
follows- the beneficial, interest;’* in other words, the right of administration 
follows the right , to the property (Re Gill 1 Hagg. 341), the governing principle 
being that the person most beneficially interested under the will shall have 
the preference [r8 cyclo. Am. 99, 2,] Hence the provision for “any other 
legatee having a beneficial interest." See sec. 46 (P) § 2, 69 (P) § 6, post 
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Where the claimants were the testator’s widow and his sister, the Court 
preferred the sister as it appeared that she, as a legatee, had the larger interest 
in the property to be distributed [J^e Homan^ 9 P. D. 61]. 

So if the residuary legatee declines, it is usual to grant administration with 
the will annexed to the next-of-kin. But when the next-of-kin has no interest, 
he may be excluded and the administration granted to a “ creditor’* who is a 
person having an interest in the estate of the deceased. Thus where the 
deceased left a widow and a son, and the widow was the sole executrix and 
universal legatee, and she renounced probate, administration was granted to a 
creditor in preference to the son, the estate being insolvent \Furlonger v. Cox^ 
cited in 3 Phill. 381]. 

§ 3. CpecfltOP. — The right of a creditor rests on the ground that he can- 
not be paid his debt until representation to the deceased is made; and 
therefore, administration is granted to him every other representative failing. 
“ When a creditor applies for administration, the necessary course is, to issue 
a citation for the next-of-kin in particular, and all others in general, to accept 
or refuse letters of administration, or show cause why administration should 
not be granted to such creditor”(i). In every case, therefore, where a creditor 
applies for letters of administration, no matter whether the deceased died 
testate or intestate, the Court should invariably issue citation calling upon 
the next-of-kin to take out letters or show cause why administration should not 
be granted to such creditor. [See In the goods of Beejraj Fathay Chand^ 10 C. 
W. N. Iviii]. 

Where the debts of the deceased are in excess of the assets (see sec. 108, 
Act III of 1 909- Insolvency Act), application in the Insolvency Court is not 
the only remedy of the creditor. He is entitled to letters of adminis- 
tration also under this Act \Re Makhan Lai Chaiterji (1911) 15 C. W. N. 350]. 
See infra § 4 last para & sec. 22 (P) § 2. 

From the fact that an executor or administrator ma> retain his own debt 
[sec. 104 (P) § 5, infr<i\ although barred, it seems to follow that the creditor of an 
intestate is entitled to a grant of administration even where his right of action is 
barred by limitation \Coombs v. Coombs (1867) L. R. 1 P & 1 ), 288J. 

§4. GPant is diSCPetionapy.— From the fact that, grant follows the 
interest, and that the main object of the grant is the protection and benefit 
of the estate, it follows (and that has been the practice in England) (a) that 
the Court is not bound to grant administration to any particular individual, 
whether a residuary or any other legatee, a next-of-kin, or a creditor. “ The 
grant being thus discretionary, no party is of right entitled to it and “ though 
it is a good general rule to grant administration to the largest interest, yet that 
is only introduced by practice, and not by any positive law, and the Court 
is not obliged to grant it to the largest interest.” \Cardale v. Harvey^ 1 Lee. 
179, 180] (2). See post sec. 46 (P), § 2, 

(a) Origin of the practice in Engl and,— Msiny of the cases arising from the failure of 
appointment of executiors are not within the Statute of Administration (21 Hem VIII c. 5). 
'* Consequently in such instances the Court is left to the exercise of its discretion in the 
choice of an administrator.” This discretion of the Court has been of late confirmed by 
Parliament and it is now governed by Statute 20 and 2i Vic. c. 77, sec. 73 (3). 

(1) Wms. 446 » 8th Ed.; 351. loth Ed. 

(2) Elg. 58 ; Wms 4691*70 ; Tr. & Coote 73-74, 213 ; Bro. P.P, 150-51 ; Coote 201. 

(3) wms. 469-70 i Walker and Elg. 57*60 j Tr. & Coote. 73-74 Bro. P.P. 150-51. 
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The principle has been followed in this country. In In the goods of 
Duncan (i B. L. R, O, C. J. 3), Mr. Justice Phear said : — “ At the same time 
the Court undoubtedly has a discretion in the matter. It will, if it sees any 
chance of the grant leading to confusion, or to the creation of conflicting 
titles which would end in needless litigation,, refuse to grant letters of 
administration, or to grant them on terms so as to avoid such a result. In 
England the Court does not always feel itself obliged to grant the probate or 
letters of administration to the person who has the best right. This is a case 
in which there is risk of the kind I have just suggested,*' [See In the goods 
of Nichterlein^ i B. L. R, O. C. J. 19]. 

In a contest between creditors, the Court will prefer one having a judgment 
debt [Lord Carpenter v. Shelford, 2 Lee. 503], or a debt of a larger 
amount [Kearney v. Whittaker^ 2 Lee. 325] than the other creditors can 
show (i). 

Where two next-of-kin, or two residuary legatees contend, both being 
legally unobjectionable, .the Court will prefer the one “ who is a man of 
business to the other who is not.” [Williams v. Wilkins^ 2 Phill. 100] (2). 

§ 5 . Grant to Administrator-General.— If no such person as is 
entitled to administration under this section [or section 19 (P) aw/i?], appear 
and take out letters of administration, or if a person entitling himself to such 
administration neglects to give such security as may be required of him under 
the law or the practice of the Court, the Court shall grant letters of administra- 
tion to the Administrator-General of the Presidency, according to the provisions 
of Act III of 1913 (The Administrator-General's Act). See the Act in the 
appendix. 

The administrator-General of the Presidency shall be deemed by all Courts 
in the Presidency to have a right to letters of administration other than letters 
pendente lite in preference to that of a creditor, a legatee other than an universal 
legatee, or a friend of the deceased. See sec. 15 Act. II. 1874 corresponding 
to sec. 8 of Act III of 1913, the new Administrator-General's Act. 

Under section 15, Act II, 1874, the Administrator-General is entitled to 
letters of administration to the estate of an illegitimate person dying intestate 
[De Mello v. Broughton^ 1 1 B. L. R. App. 6], 

Or the grant may be made to a receiver (if any appointed by the Court) 
[Ke Moore (i8t92) P, 145]. or even to a stranger {Ke Jackson (1892) P. 257]. 

But no grant should be made under this section unless the exigency is 
made apparent [see Re Butler (1898) P. 9 ; Ponsonbvy (1895) 287]. 

Thus where it was found that the executor was bodily incapacitated by illness 
temporary letters were granted to a residuary legatee for the use of, the executor 
until his recovery [see Re Ponsonby^ supra], 

I GFA.nt to a strangeF. — If those entitled to administration 
renounce, the grant will be made to a stranger [see Re Masti^Sf 4 P. D, ; Re 
Trigg (1901) P. 42; see also Re Roberts (1898) P. 149^ R^ Bolton 
P. 186 J Whitehead V, Jpoilmer^ (*908) i K, B. 151]. 


Coot0 2OO; Walker and Elg> 47; Wms. 433. 


THB HINDU WILLS ACT. 


639 


8KCTI0N 33 (p)]. 


138 . 


22 (P) 

■ 99 (») 


CiUtion before arrant 
of administration to 
legatee other than 
universal or r e - 
siduary. 


.--'Letters of administration with the will 
annexed shall not be granted to any legatee 
other Jhan an universal or a residuary 
legatee, until a citation has been issued 
and published in the manner hereinafter 


mentioned, calling on the next-of-kin to accept or refuse 


letters of administration. 


NOTES AND COMMENTARIES. 

§ 1, Next-of-kin, § 3, iVfiere the will h inoperative, 

§ 2 s Citation^ whe^i creditor applies. 


§ 1. NiBXt-bf-kin. — There is no definition of this expression in this Act. 

• The definition given in the Administrator-Generars Act (Act III of 1913) runs 
as follows : — 

“ Next-of-kin” includes a widower or widow of a deceased person, or any 
other person who, by law would be entitled to letters of administration in 
preference to a creditor or legatee of the deceased. 

“ Next-of-kin” ** is sometimes construed to mean next of blood, or nearest 
of blood, and sometimes only those who are entitled to take under the Statute 
of di.stribution, and sometimes to include other persons” (i). “'fhe autho- 
rities are distinct,” says V.-C. sir VV. P. Wood, L. J., “that a limitation to next- 
of-kin simpliciter^ whether it be contained in a will or settlement, is a limita- 
tion to the person nearest in blood to the propositus or person from whom it 
is proposed” [Hatton v. Foster (1868) L. K. 3 Ch. 505 ; Harris v. Newton 
(1877) 46 L. J. Ch. 268] (2). See “ Kindred” in .sec, 20, Succession Act and 
supra sec. 99 (S) S 12. 

§ 2. Citation, when creditor applies. — This section provides for the 
issue of citation only when the applicant is a legatee other than an universal 
or a residuary legatee. 

P'ormerly, i, (?., before the Hindu Wills Act and the Succession Act, letters 
of administration could be granted to Hindus only on the consent of all the 
next-of-kin. Thus, the principle of citation was always observed. [In re 
Sumboo Chunder Mitter^ i Taylor and Bell, 39] (3): 

§ 3 * Where the will is inoperative, — Where the will has become 
inoperative, administration may be granted as under an intestacy, and without 
any citation on the executor named in the will. [See In the goods of Elizabeth 
Graham^ L. R. 2 P. & D. 385 ; In the goods of Shapoorjee Framjee Mehta^ 
5 C. W. N. cxlvii] (4). See next section. 

<i) Eq. Jur. | 1065 b., citing Withy v, Mangles^ lo Clark and Einnel, 215. 

(21 Flood. 698 (w). 

{3> f Mori. Dig. 165. _ . » 
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28 (P) 


-When the Creased ; has died intestate, 


/'"'x '• 

(a) administration of his estate may be 

To whotB' j * i. 

traHon may b e granted to any person who, according to 

KtStaey?.* '*** the rules for the distribution of the estate 


of an intestate applicable in the case of such deceased, 
would be entitled to the whole or any part of such deceased’s 


estate. 


When several such persons apply for administration, it 
I shall be in the discretion of the Court to grant it to any one 
or more of them. 


When no such - person applies, it may be granted to a 
creditor of the deceased. 


NOTES AND COMMENTARIES. 

S 1. The section, § 5. Title need not be inquired into, 

I 2i “ When seoeral such persons apply , § 6. Courf s jurisdiction imder this 

§ 3. Courfs power to associate uninterest^ section, 

ed party, § 7. Administration to Hindu heir, 

§ 4. Rules for the distribution of &^c, § 8. Where grant to be refused. 


§ 1« The section. — This section does not correspond to any particular 
section of the Indian Succession Act, but it treats of the matter comprised 
in sections 200 to 207 of that Act, and prescribes rules for the determination 
of the persons to whom letters of administration may be granted in cases of 
complete intestacy. The rules prescribed by sections 200 to 207 of the Indian 
Succession Act are not applicable to those classes of persons for whom the 
Probate and Administration Act (or the Hindu Wills Act) is intended. Sir 
Whitley Stokes says : “ The only rule it seems pos.sible to lay down for these 
classes is the broad one that the grant shall follow the interest ; that, when 
several persons inheriting portions of the estate claim administration, the judge 
may grant it to any one or more'of them as he thinks fit, and that when no 
such person applies, he may grant it to a creditor.*’ (Statement of object and 
reasons for Act V*of t88i). + 

§ 2. ‘'When several eueh persons apply.*'— The Court always 
prefers* a sole administration to a joint administration ( v. Greville^ 1 
Phill. 126]. And acting' upon this rule it grants administration priori patenti^ 
I, f., to that next-of-Jkin or residuary legatee who first applies [Cordeux v. Trasler^ 

'y\ (a) See sec. 95(3)- Succession Act. A testator who creates a life estate and dcM^othing 
tihat t9» k remainder undisposed of» cannot be said to die intestate as regira's such 
the ineaning of this section. [See MMm Chandra Maulik v. Sarapakayt 
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4 Sw. & Tr. 51] (t). Under speci|||circu instances, however, joint administra- 
tion may be granted \In the go^of Dalton^l^T.mA. Coote. Pro. Pra., 2 to; 
In the goods ^ Richardson^ L R. 2 P. & D. 244]. 

§ 3. Court’s power to associate uninterested party«^On an 

application for letters of administration to which the applicant is legally entitled 
under this section, the Court has no power to order, under section 41 (P), 
that another person who has no present interest in the estate, should be associated 
with the applicant in the grant. \Annapurna Dasi v, Kallayani Dasi^ I, L. R. 
21 C. 164]. In that case their Lordships (Ghose and Gordon JJ.) said : “ Under 
section 23 of the Act, letters of administration should be granted to such persons 
who, according to the rules for the distribution of the estate of an intestate, 
would be entitl^Jo the whole or any part Of the estate.” 

§ 4. Rules for the distribution of intestate.— There are no * 

rules of distribution according to Hindu Law. Under that law there are rules 
of succession and inheritance, which differ materially from distribution in the 
sense in which the term is used in English law. See sec. 29, Indian Succession 
Act, Majumdaris edition. 

In The Secretary of State v. fagat Chundra Goswami^ [ 1 . L. R. 28 C, 608 ; 

- 5 C. VV. N. 873], the preceptor’s preceptor of a Bairagi or an ascetic, was held 
to be entitled to letters of administration, there being a custom to that effect. — 
See Hindu Law. 

1. Devolution of Shebaitship. — Where there is no provision in the 
deed of endowment for the devolution of the office of shebaitship, the Court 
will not read into the deed a provision for the appointment of a shebait. The 
principle applicable in such circumstance is threefold, namely. — 

(1) The devolution of the trust upon the death or default of each trustee 
depend upon the terms under which it was created, or the usage of the 
particular institution where no trust-deed exists. 

(2) Where the worship of an idol is founded the office of shebait is vested 
in the heirs of the founder in default of evidence to show that he disposed of 
it otherwise. 

(3) Where a shebait appointed by a founder fails to nominate his successor 
in accordance with the condition or usage of the endowment, the management 
reverts to the representatives of the founder, even though the endowment has 
assumed a public character [Kaj Krishna Day v. Bipin Behari Day (1912) 17 
C. W. N. 591 ; 17 C. L. J. 189; 40 C, 251; see Sital Das Babaji v. 
Praiab Chandra Sarma (1909) ii C. L. J. 2 ; GoswamiSri Gridhorji v. Roman 
Lalji Goswami^ I. L. R. 17 C., 3 ; L. R. 16 1 . A. 137]* 

In appointing a new trustee or shebait, thi^ Court should be guided by the 
■following rules formulated by Lord Justice Tum^ in In re Tempest [(1866) 

L. R. I Ch. App. 485] 


(i) The Court will have regard to the wishes of the person by whom the 
trust was created, if expressed in the instrument creating the trust or clearly to 
be collected therefrom. 



(1) Tr. and Coote 97. 


Sr 
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(ii) The Court will not appoint a with a view to the interest of 

some of the persons beneficially interestelrahder the trust in opposition either 
to the wishes of the founder or the interests of the other cestui que trusts. 

(iii) The Court in appointing a trui|tee will have regard to the question, 
whether the appointment will promote or ihi|)edh the execution of the trust, for, 
the very purpose of the appointment is that the trust may be better carried 
into execution [Raj Krishna Day v. Bipin Behari hay^ supra\ 

2. Succession to pi^operty left by Hindu out-castes or prosti- 
tutes. — This is governed by the rules of Hindu Law ; for, those who can trace 
their origin to Hindu parents, do not cease to be Hindus by their degradation 
[Sarnamoyi Bewa v. Secretary of State for India, I. L. R. 25 C., 254 ; 2 C. W. 
N. 97 ; Narayn Das v. Tirlok Tewari, 1 . L. R. 29 A, 4 ; Subbaraya Pillai v. 
Jtamasami Pillai, I, L. R. 23 M., 171 ; Mynabai v. Utiaram, 8 Moo. I. A. 400]. 

In cases, however, where the question is between a degraded woman and 
a member of her natural family, or her husband’s family, the rules are conflicting. 
The view invariably hdd /by the Calcutta High Court is to the effect that, 
degradation of a woman in consequence of her unchastity, severs the tie of 
kinderd between her and the members of her natural family as well as those of 
her husband’s family, so that, no such member can claim any interest in the 
estate of a deceased prostitute by right of inheritance (a) [Taramunnee Dassee 
V. Muttee Buneanee, 7 Sel. Rep. 273 ; In re Kaminey money Bewa, I. L. R. 21 
C., 697 ; Sarnamoyi Betva v. The Secretary of State for India, supra ; Bhutnath 
Mondal v. The Secretary of State for India, ro C. W. N. 1085]. But the 
Madras and Allahabad High Courts are of opinion that no such severence is 
effected by such degradation [Subbaraya Pillai v. Ramasami Pillai, supra ; 
Narain Das v. Tirlok Tewary, supra]. It is noticeable, that the Madras High 
Court in some earlier cases followed the view held by the Calcutta High Court. 
[See Sivasangu v. Minal, I. L. R. 12 M., 277 ; Narasanna v. Gangu, I. L. R. 
13 M., 133]. 

But the rules governing grant of letters of administration to the estates of 
persons dying intestate, are not always the same as those governing the 
distribution of their assets. Accordingly, prostitutes having died intestate, 
letters of administration have been granted to the members of their natural family 
[In re Kaminey Money Betva, supra ; Re Sowdaminey Dassee (unreported — 
decided 28th April, 1893) ; In re Parbutty Dassee, i C. W. N. cxiv.]. These 
grants were made “ not as recognising any legal interest of the grantees in the 
estate of the deceased persons,” but in the exercise of the discretionary power 
of the Court under sec. 41 (P), post 

§ 5. Title need not be inquired into.— It is not the practice of the 
Probate Court to go into the question of title, or whether the property left by 
a deceased was joint or sepai»te. Hence the bare allegation of a widow 
governed by the Mitaks|ji^ that there was separate property left by her 


(a)'' In the very recent case oi Tripura Charan Bannerjee y Harimati DassiUigit) 
38 C. 493; 15 C W. N. 807], it was held by the Calcutta High Court that property 
absolutely held by,^,^ prostitute (however acquired) should be treated as her Stridhaniox 

S urposes of successidb ; and that for such purposes her degradation does not sever her 
:om her sons and daughters born after such degradation Nor does it sever her from her 
kindred by blood iHiralal Sinka v. Tripura Charan Ray [(1913) 40 C.j 650, F. ,®;.; 17 C. 

C* L. J. 438]. Thus in the absence of nearer heirs her brother's sou 
atiopeeds^to M wh stridhan ‘ 
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husband, was held to be sufficiettr to entitle her to letters of administration 
[In fAe goods of Raghubar Hazam v. Bahadoor Hazam^ 3 C W. N. cclxxvii 
followed in Raghu Nath Misser v. Rate Koer, 6 C. W. N. 345 ; Ochavaram 
Nanabhai Haridas v. Dolatram Jameatram Nanabkat\ I. I^. R. 28 B,, 644 ; see 
Mohun Pershad Narain Singh v. Kishen Kishore Narain Singh^ 1 . L. R, 
21 C, 344]. See sec. 69(P), § 6, fast. 

For the same reason the Court will not enter intii: the question whether the 
property was Joutuka Stridhan or any other Stridhan [Nishi Kant Chattcrjee v. 
Ashutosh Mukherjte (1913) 17 C. W, N. 613]. 

§ 6. Court’s jurisdiction under this section. — The Court under 
this section is cwnpetent only to determine the question of representation, but 
it is not competent, as seen above, to determine any question of title in respect to 
the properties involved, as for instance, whether the applicant is entitled to 
letters as an heir by right of inheritance. The Court may, however, incidentally 
try such question, but the decision will not be conclusive [Lalit Mohan Das v. 
Radharaman Saha (1911) 13 C. L. J. 547 ; 15 C. W. N. 1021 ; See Nishi Kant 
Chatterjee v. Ashutosh MookerjeCy sufraj. 

The jurisdiction of the Court under this section is special [Lalit Mohan v. 
Radharaman, supra\. See infra sec. 55 (P) § 4. 

§ 7 . Administration to Hindu heir. — A Hindu heir is not bound 
to obtain letters of administration for administering the estate of his predecessor 
when he dies intestate ; he cannot therefore be compelled to take out letters of 
administration [Jogendra Chandra Duttv, Apurna Dassi, 13 C. W, N. 1190]. 
The Succession Certificate Act is based upon this view of the I^aw. 

§ 8. Where grant to be refused.— Where the object of the applica- 
tion is not to administer the property of the deceased intestate, but to obtain 
a declaration of heirship for future litigation, no grant should be made [Lalit 
Chandra Chowdhury v. Baikuntha Nath Chowdhury (1910) 14 C. W. N. 463]. 
So also where the object is simply the management of the deceased^s property 
[see Parsania v. Hari Charan Das (1912) 17 C. L. J. 65 5 Prosonno Kumari 
Debi V. Ram Chandra Singh Deb (1912) Ibid, 66], 

So it seems, no letters are to be granted under this section in cases where 
the deceased left no unliquidated debts due by him [Re Harrydass Banerjee 
(1878) 4 C., 87]. If debts are due to the estate of the deceased. Succession 
Certificate is enough. See sec. 85 {^)ypost. 



CHAPTER III 


-:o:- 

OF LIMITED GRANTS. 


INTRODUCTORY NOTES. 

is Part XXX of Act X of 1865. tieals of limited grants of ad- 
ministration, viz., grants limited in duration ; grants for the use and 
benefit of others having right; (c) grants for special purposes; (d) grants 
with exception ; (d) grants of the rest ; (f) grant of effects unadniinistered, 
and supplemental grants. 

In the forms of grant described in the preceding sections (/>., general and 
special grants of administration), the powers given to the grantee extend over 
the whole estate of tlie deceased, and terminate only with the life of the 
grante(\ Put cases also occur where the circumstances are such as not to 
warrant the Court in making a permanent grant, or where the title of the 
applicant itself, though general, is not absolute or uncjiialified, and a necessity 
is consequently imposed upon the ("ourt to give to the grant a corresponding 
modification, while, at the same time, the power of collecting and administering 
is conferred as extensively as in the instances first mentioned. I'he form 
of limitation in these grants is of time or duration only, a certain period or 
condition being specified at or upon which the grant ceases and determines. 
In all other respects the grant is general and unfettered. 

“There are cases where the applicant’s interest is of so limited a nature 
as to give no title to the administration of the deceased’s estate beyond a 
particular portion. In any one of these cases the Court, while it grants to such 
person probate or administration, must limit the j>owcr of the grantee to his 
interest, and so exempt the general estate from his intermeddling. In such 
cases the property to which the grant is limited may be either the deceased’s 
own efiects, or his legal interest merely in the estate of another person.” 

“There are cases also of a close affinity to the grants last described, where 
the interest of the applicant is confined to making or continuing the deceased 
as a party in a law-suit. In such, cases, the Court will grant to a nominee of 
the appilicant an administration limited to the purposes of the suit.” 

“In grants of these descriptions, the representation of the deceased, though 
perfect so far as it extends, is only fragmentary as regards the entire succession, 
and other grants will be required to fill up and perfect the deceased’s repre- 
sentation” (i). 

According to the limit and scope of representation, limited grants may be 
classified as follows (2). ; — 


(1) Tf- U Coote 126-27. 

(2) Bro. F.F. i8v Mj 194* 
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I. Grants limited in estate — 


{a) As to trust or other particular fund [sec. 37 (P)] ; 

(H) Grant de bonis non [sec, 45 (P)]. 

2. Grants limited in time, such as, 

(a) Till a will be found [sec. 24 (!’)] ; 

{}>) Durante absentia [sec. 28 (P)] ; 

(c) Durante minore cetate [sec, 31 (P^] ; 

(d) Durante dementia [sec. 33 (P)] ; 

(^) “^ndente lite [sec. 34 (P)]. 

3. Grants limited to a particular object, as for instance, 

(a) Ad litem [sec. 38 (P)] ; 

(b) To collect the goods of the deceased, ad coUi^enda bona [sec. 

40 (P)]; 

(^) “ Save and Except” [secs. 42 (P), and 43 (P)] ; 

{d) Oeterorum [sec. 44 (P)] ; 

(e) Supplemental [sec. 47 (P)]. 


The classification adopted in this Act, substantially agrees with the above, 
and seems to have been mostly taken from Coote\s “Common f^^orm Practice.” 
(See Tr. and Coote, ("h. VI). 


In regard to grants of this class the general practice is, not to make a 
, limited grant to a person who is entitle d to a general 

General practice as jrrant : nor general grant to one w^ho is entitled to a 

to limited grants. li.nited grant [In re Dodgson, 1 Sw. & Tr. 260] (1). 

1'hus, probate limited to a part of the estate cannot be granted in cases where 
under secton 4 (P), ante^ the w^holc estate of the deceased is vested in the 
executor [In re Thaker Madhavji^ I. L. R. 6 B., 460]. Limited probate, may, 
however, be granted where the testator has limited the executor [Sutton v. 
Smith, I Lee., 280; Davies v. Queen's Procter, Ibid, 413; see also In re 

Dod^son, supra'\ (2). But it is not to be granted unless every one entitled to 
the general grant has given his consent or renounced, or has been cited and 
failed to appear, except where the judge otherwise directs (3). 


(a) — Grants limited in Duration. 

140 . — When the will has been lost or mislaid 

„ ^ , since the testator’s death, or has been 

Probate of copy o' , , , , ’ , , 

draft of lost will. destroyed by wrong or accident and not by 
any act of the testator, and a copy or the draft of the will 

_.".A — ' 

(1) Wms. 529 i Bro. P. P. 180 : Hayne’s L. C. 358. 

(3) Wms. 387 ; Walker. St Elg. 3a. 

(3) Walker. & Elg. 39 - 
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has been preserved, probate may be granted of such copy or 
draft, limited until the original or a properly authenticated 
copy of it be produced. 

' ^9 ~(s)'’ — When the will has been lost, or destroyed, 
Frobau of contents and no copy has been made nor the draft 
wiU?** ** '*«®*'®y*** preserved, probate may be granted of its 
contents, if they can be established by evidence. 


NOTES AND COMMENTARIES. 


l. 

“ Destroyed^ 

§ 5 . 

2. 

Presumption oj revocation. 

3. 

Procedure. 

§ 6. 

4. 

Evidence. 

§ 7. 



§ 8. 


Probate of a topy or draft and oj 
contents. 

Probate of a portion of a will. 
Interpretation of section 25 (/^. 
Miscellaneous. 


§ 1. “ Destroyed.”— M)estroyed' means destroyed after the testator’s 

death, or in his lifetime, by anollier person without his consent, or by himself 
without intention (i). 

§ 2. Presumption of revocation, —it is to be remembered that, if a 
will be lost or destroyed during the lifetime of the testator, and no other be 
executed by him, and if no will be forthcoming at his death, the presumption 
will be that he himself destroyed it animo revocandi (2). Or if a will, shewn to 
have been in the custody of the testator, is not forthcoming at the time of his 
death, the presumption is that the testator destroyed it himself \Sugden v. 
Lord St. Leonards (1876) L. R. i V. and 1 ). 154 ; Anwar Hosseinw. Secretary of 
State for Jndia^ L L. R. 31 885 \ 8 C. W. N. 821 ; Brown v. Brown^ 8 E. 

and B. 882]. So that, in the one case the presumption is of animo revocandi^ 
and in the other of destruction merely. But these presumptions are rebuttable 
and evidence is admissible to show that the testator did 
destroy it with the intention of revoking the same [see 
° ^ * Allan V. Morrison, L. R. (1900) A. C. 604] (3). In a 

case, therefore, where the will has been lost or destroyed during the lifetime 
of the testator, it seems, no probate will be granted to the executor under either 
of these sections, before that presumption is rebutted [see Kedar ffath Milter 
V, Sorojini Dassi, 1899, 3 C. W. N. 617.] Sec sec. 57 (S), ante, p. 168, § 34, 

But this presumption will not arise unless there is evidence to satisfy the 
Court that the will was not in existence at the time of the testator’s death 
[Anwar Hossein v. The Secretary of State for India, supra \ Finch v. Finch, 
L R. I P. and D. 371]. It must also appear that search was made for the , 


(1) CootQ 123 ; Tr. and Cootc 128 ; see Stokes. 145. 

(2) Tr. and Coote 455 ; Bro. P, P. 83, 25 ; Wma. 150, 160. 

(3) Wm$4 150; Bro. P* P. 83, 95 ; Tr. and Coote 353. 
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will by some responsible person, and it was not forthcoming at the testator’s 
death [Shib Sabitri Prasad v. Collector of Meerut, I. L. Ri 29 A., 82]; and 
further, that there are circumstances leading to the conclusion that the testator 
had reason to change his mind and alter the sentiments expressed in his will 
\Anwar Hossein v. The Secretary of State for India, supra \ Sugden v. Lord 
St, Leonards, L. R. i P. and D. 154]. In Anwar Hossein' s case, supra, the pre- 
sumption was not raised [see Sarat Chandra Basak v. Golap Sundary Dosya 
(1913) t8 C. W. N. 527]. 

It has been ruled by the Madras High Court that, where a will is shown 
to have been in the possession of the testator some time before his death, 
but is not found at the time of his death, no presumption of revocation will 
arise [Chidambaram Pillai v. Swaminatham, 13 M. L. J. 135; see Shib 
Sabitri Prasad^v^ Collector of Meerut, supra]. 

It is not necessary under this section to prove that the will was in existence 
up to the time of the testator’s death. [See Sarat Chandra Basak v. Golap 
Sundari D assy a, supra], 

A testatrix made a will on the 19th may, 1898. It was duly executed and 
kept in her own custody, the draft being left with her solicitors. On 8th July, 
1901, she made another will, but it was not duly executed, one witness only 
having attested it. In May, 1902, the testatrix died, and though search had 
been made the first will could not be found. Under these circumstances the 
executors claimed to have the draft of the first will proved in solemn form. 
The application being opposed on several grounds, it was held that from all 
the circumstances of the case the proper inference to draw was that the testatrix 
having thought that she had made a valid will in igoi, she destroyed the first 
will, of which the draft was, accordingly, admitted to probate [Powell v. Settle 
8 C. W. N. clxxi]. See infra, § 5. 

§ 3. PrOCBdure. — In Iswar Chandra Surmah v. Doyamoyi Debi [I, L, 
R. (1882) 8 C., 864 ; Ti C. L. R. 135], the application was for letters of adminis- 
tration with the will annexed. The defendant’s plea was that the will had 
been destroyed by the testator’s directions. The petition was accompanied by 
a copy of the will. The High Court (White J.) in remanding the case to the 
Original Court for retrial, gave the following directions as to the procedure to 
be followed in such cases ; — 

(i) The first question to be determined i.s, whether there was a will of the 
testator in existence at his death. If it be found there was such a will, it shall 
be ordered to be produced, and when produced, administration is to be granted 
according to its provisions. 

(«) If there was no such will, the Court is to consider whether it had 
been destroyed by the testator, or by his orders with the intention of revoking 
it. If this question be decided in the affirmative, the petition is to be 
dismissed. But if in the negative, 

(Hi) the Court is to determine whether the annexed copy of the will is a 
true copy, and then pass orders according to its finding — ^granting administration 
with the copy annexed, or otherwise, 

§ 4. Evidence*— ‘ Evidence’ [in sec, 25 (P) ] includes parol evidence. 
Tlje validity of the execution as well as the substance or contents of the will are 
to he proved [In bonis Gardner, 1 Sw, & Tr. 109] (i) by witnesses who “must 


(i) Tr. and Coote 129; Bro, P. P. 224; Wma. 383 ; Hend, 334. 
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be the subscribed witnesses, or the drawer and writer, or persons who have read 
the will and have made themselves cognizant more or less of its tenor. Proof 
or vehement presumption must be adduced that the will was in existence after 
the testator*s death ; or, if that cannot be shown, that it is impossible that the 
testator could have himself destroyed it, or caused it to be destroyed” (i). 

Where the will has been destroyed in the lifetime of the testator, it must 
be proved that the destruction was caused by mistake or without his privity or 
consent \^Davies v. Davies^ 2 Add. 224] (2). 

§ Probate of a copy or draft and of contents.— where an executor 
applies for probate of a copy or draft of a will lost since the death of the 
testator, he must prove— (a) the due execution of the original will ; (^) that it 
was in existence since the testator’s death and has been lost ; and {c) that 
the copy is a true one (3) (a). 

As to proving the contents of a lost will the latest leading case is that of 
Sudden v. Lord St, Leonards (4) (L. R. i P. & I). 154). 

Sugden V. Lord St. result of this case, so far as it concerns lost wills, 

i^onaras. following 

(1) The contents of a lost will, like those of any other instrument, may be 
proved by secondary evidence. 

(iV) 1 )eclarations written or v(Tbal made by a testator, both before and after 
the execution of his will, are, in the event of its loss, admissible as secondary 
evidence of its contents, (b) [See Woodward v. Gouhtone^ ii App. Ca. 469 ; 
Atkins v. Morris (2891) P. 40 ; Eyre v. Eyre (1903) P. 131 ; Clark v. Turner^ 
2 C. W. N. exeix]. 

(a) Where the applicant is unable to produce the will or any copy or draft of it, or any 

written evidence of its contents, he is bound to prove its contents and its due execution and 
attestation by evidence which is so clear and satisfactory that it removes, not all possible, 
but all reasonable doubts on those points {Harris v Knight (1890) 15 P. D. 170, 179]. “ If 

he succeed in establishing an intention on the part of the testator to do some formal act, and 
the evidence is consistent with that intention having been carried into effect in a proper 
way, the Court may infer the actual observance of all due formalities as a matter of 
probability [Harris v. Knight, supra] (5). 

As a general rule the Court requires the lost will to be proved in solemn form, before 
admitting it to probate, even where there is a draft or copy of it in existence {Re Barhert 
infra ; Re Estate of Carter ( 1908), 52 Sol. Jo. 600]. But where the case is clear, proof in 
solemn form may be dispensed with, with the consent of all parties interested under an 
intestacy {Ibid], And where the estate is small such consent even may be dispensed with 
{Re Apiedt (1899) P. 272 ; see Re Brassington, (1902) P. i]. 

Where the contents of a lost will have to be proved by parol evidence, probate may be 
granted of an affidavit of scripts filed in the case, or of the deposition of a witness. In Lord 
St, Leonard's case, the Court granted probate of the declaration which pleaded the contents 
(6). Probate may also be granted of a press copy of a copy of the will {Lafone v. Griffin 
(*909). 25 T. L. R. 308]. 

(b) But the Question seems to be still unsettled. See the point discussed in Wms. 
264*267, >oith Ed. 

(1) Stokes. 145: Coote 93. 

(2) Wms. 384 ; Hend. 333. 

(3) Bro. P. P. 233 ; Tr. and Coote 127. 

(4) Bro. P. P. 127; Coote 124; Tr. and Coote 128; Wms. 386; Theob. 42, 43| jrd 

Edn. ; 49, 50, 5th Bdn. ^ 
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(i«) The contents of a lost will may be proved by a single witness even 
though interested, whose veracity and competency are unimpeached. But the 
Coust must exercise its jurisdiction with the greatest possible caution ; and a 
judge will scarcely feel justified in acting on the evidence unless it be of the 
most gent and irrefragable character, — not only free from suspicion in its 
source, but exact and certain in its conclusions [ Wharram v. Wharram^ 3 
Sw. & Tr. 301 ; Re Barbet^ L. R. i R. & D. 267 ; Podmore v. Whatton^ 3 Sw. 
& Tr. 449]. 

{^v) When the contents of a lost will are not completely proved, probate 
will be granted to the extent to which they are proved (i). See Kedar Nath 
Mitter v. Sorojini Dasst\ 1899, 3 C. W. N. 617. 

A solicitor 'prepared a draft and a will for the testator, one Mr. Thornton, 
and keeping the draft in his own custody, handed the will to the latter, who 
was soon after removed to an asylum his mind having given way, where he 
died. Just before he was removed he was seen to throw the will into the fire 
when some one present picked it out, but the testator, Thornton, snatched it 
out of the hands of the person who had picked it out before the fire had 
caught it, tore it into pieces and threw them into the fire which destroyed it. 
The solicitor thereupon noted on the draft the fact that the will of which that 
" was a draft had been destroyed by the testator when of unsound mind, in the 
presence of a witness. Probate being applied for this draft, it was ordered to 
be granted, the Court being satisfied of the above facts. [Thornton v. Thornton^ 
1899, 3 C. W. N. clxix]. 

Where a will, shown not to have been revoked, cannot be found at the 
testator’s death, or has been lost or destroyed after his death but before probate, 
evidence is admissible to prove its contents [Brown v. Brown, 8 E. & B. 876 ; 
In re Barber, supra ; In re Leigh (1892) P. 82] (2). 

“ If a codicil has been similarly lost or destroyed, its contents may be 
proved in the same manner. And if a codicil has been 
Lost codicil. lost since the testator’s death, without a copy having 

been made, or the draft kept, and its contents or 
substance cannot be shown, the Court will grant probate of the will, 
limited until the original codicil, or an authentic copy thereof, shall be brought 
in» (3). 

§6. Probate of a portion of a will. —Following the case of Sugden 
V. Lord Sl Leonards^ (supra), it has been held by the Calcutta High Court that, 
under section 2 5 (P), probate can be granted of one portion of a will when the 
other portion is lost or destroyed [Kedar Nath Mitter v. Sorojini Da%si^ supra, 
per Sir Francis Maclean C. J, and Banerjee J.], or inserted by fraud or without 
the testator’s knowledge [Girish Chandra Dey v. Rasharaj Dey, i C. L. J. 
109]. See post, sec. 42 (P) § 4. 

Where a torn will is admitted to probate, missing words will not be read 
into the will by the Court, but when proved, may be contained in a paper 
attached to the will [Gilly. (1909) P. 157 ; Re Wright, (1910) 44 I. L. 
T. 137]. 


’ Bro. P. P. 127 ; Tr. and Coote 129; Theob. 43, 3rd Edn. ; SO# Sth E 4 n. 

(2) Theob. 5th Edn. 

(3) Tr. and Coote 129 ; Coote 124,12^. 

8a 
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§ 7. Interpretation of section 25 (P).— This is an embling section, 
and there is nothing to prohibit the grant of probate of a portion of a will, or 
to follow the rulings of the Courts in England on this point, so long as they are 
not opposed to reason and justice [Kedar Nath Mitter v. Sorojini suprd)^ 

§ 8. Miscellaneous. — When the will is lost, probate may be granted of 
its codicil only, if it can be shown that the testator intended that it should 
operate independently of the will, \In bonis Greij», L. R. i P. & D. 72] (i). 
See sec, lo (P), ante, 

- In all cases where it is the object to prove revocation, it must clearly appear 
that the will was in the possession of the testator when its alleged destruction 
took place (2). 


^^2. — — — When the will is in the possession of a 
person, residing out of the Province in 
which application for probate is mad^who 
has refused or neglected to deliver it up, 
but a copy has been transmitted to the executor, and it is 
necessary for the interests of the estate that probate should 
be granted without waiting for the arrival of the original,’ 
probate may be granted of the copy so transmitted, limited 
until the will or an authenticated copy of it be produced. 


NOTES AND COMMENTARIES. 

§ 1. The section. — This section is taken almost from Coote's 

Common Form Practice, p. 125 (3). 

§ 2* Procedure. — Following the English practice, the executor should 
in cases under this section make an affidavit showing the manner in which the 
will or codicil was transmitted ; that a better or authentic copy does not exist 
in the Province ^see sec. 59 (P), post, and definition] ; and that it is essential or 
necessary for the interests of the estate that probate be forthwith granted without 
waiting for the arrival of the original, or a better or more authentic copy. If 
the copy has been transmitted to a person other than the executor, that person 
must also join the executor in the affidavit (4). 

§ 8. Bengal practice. — in the Original side of the Calcutta High 
Court, necessary petition and affidavits verifying its contents are sufficient in 
uncontested cases. But in the Mofussil, the practice is to require oral proof in 
all such cases. (In re Noho Doorga, 7 C. L. R. 387). 

(i) Bro. P. p. 126 ^ Flood. 734 J Tr. and Coote 130 ; Hend. 120. 

(a) Flood. 73a. 

(3) See Tr. and Coote 130, 

^ See Coote 125; Tr. and Coote Ijo; Stokes 146. 
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21 1 (i)~ — Where no will of the deceased is forth- 
A(fministr«tion un- Coming, but there is reason to believe that 
duc^f ^ there is a will in existence, letters of ad- 
ministration may be granted, limited until the will or an 
authenticated copy of it be produced. 


NOTES AND COMMENTARIES. 

Illustration. — This section may be illustrated by the case of In the goods 
of Metcalfe (i Add, 343). In that case, the deceased, a few days before his 
death, stated that he made his will whilst in India, and that the same was then 
remaining there. Administration was applied for “ limited for the purpose of 
receiving and investing the interest and dividends due or to become due on 
certain stock of the deceased, and for receiving and investing the amount of 
an India Bill, and for otherwise protecting the property of the deceased,” 
.. until the last will of the said deceased, or an authentic copy thereof, should 
be transmitted to England. In granting the administration prayed for, Sir John 
Nicholl said : The deceased cannot be sworn to have died intestate, having, 
according to his own declaration, left a will in India. An administration 
f^ndente Ike is out of the question, as no suit in this Court relative to the 
deceased’s affairs is pending. Nor can there be an administration as during 
the absence out of the kingdom or the minority of an executor, or the like, 
for non constat who the executor is, or even whether there be an executor. 
At the same time an interval of considerable time must elapse before the 
deceased’s will can be forwarded from India, in which interval it may be very 
material that some person should be authorized as well to receive and invest 
the interest due and accruing upon the deceased’s stock, &c., as to act generally 
for the protection and management of his property in other particulars. Under 
these circumstances, considering the reasonableness of the application, and 
that all parties apparently interested are consenting, I think I am bound to 
comply with this prayer. ”(i) 

So where a will proved to have been in existence after the testator’s 
death, is accidentally lost, and its contents are unknown, the Court will grant 
administration limited until the original will be found [J^e Campbell^ 2 Hagg. 
255; Re Wright, (1893) P. 2i]. 

(6 ) — Grants for the Use and benefit of others having Right. 

QO /^p\ 

144 . When any executor is absent from the 

212 (S) , . - . - 

' Province in which application is made, and 

Innexedto cxecutor withiu the Province 

of Absent exe- willing to act, letters of administration 
with the will anniexed hiay be granted to 

(l) Wms. $ 20*21 j Walker. & Elg. 91. 
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the agent of the absent executor, for the use and benefit of 
his principal, limited until he shall obtain probate or letters 
of administration granted to himself. 


Introductory note.— The foregoing sections refer to grantees who are 
themselves interested in the estate, or who take in their own right. But the 
Court will not stop here. It will go further, for the protection of the estate of 
the deceased. Accordingly, where one or more persons having a right to ad- 
ministration, or a beneficial interest in that estate are precluded from personally 
acting, by residence out of the jurisdiction of the Court, by their own minority, 
or by their lunacy or imbecility, the Court will make a grant to another person 
for the use and benefit of those persons, limiting such grant in duration to such 
a period as the circumstances of the case demand (i). 

NOTES AND COMMENTARIES. 

1 . The section. § 6. Several executors, 

§ 2 . Agent. § 7 . Joint grant 

§8. Effect of grants under this section. § 8. Poiver of Attorney. 

§ 4 . Termination of grant. § 9 . Special admini stration. 

§ 5 . Absent from the Province. 


§ 1. The section. — I'his is section 212 of the Indian Succession Act 
(Act X, 1865), with the word ‘agent* substituted for the word ‘ attorney* in that 
section (a). 

§ 2. Agent. — An ‘ agent* may be defined to be a person employed to 
do any act for another, or to represent another in dealings with third persons (2). 
(See Act IX of 1872, section 182 ; Kasteer Chand Rai Bahadur v. Dhanpat 
Singh Bahadur.^ I. L. R, 23 C., 26, at 35 ; Story on “ Agency§ **). 

§ 3. Effect of grant under this section.— The will proved by the 
attorney (or agent) of the executor is the same thing as if actually proved by 
himself. The letter or power of attorney is revocable ; and when the executor 
revokes it and desires probate, the Court is bound to grant it to him (3). 

§ 4. Termination of grant. — it is not necessary to expressly revoke 
such grant, as it determines by the executors returning to the jurisdiction and 
taking probate. The administration is at an end the moment the executor 
returns [/« bonis Cassicfy, 4 Hagg. 360] (4) ; and on the death of the executor 
the letters of administration cease to have any force [ IVebb v. Eirfy^ 7 De. G. 
M. & G. 376 (5). The grant is made on the same terms as to the party himself, 
and follows the terms of the power ; and no alteration is made in the usual 


(a) Agent and Attorney.-^-See sec. 212, Indian Succession Act. 


(I) Tr. and Coote 131* 

(a) Story’s Agency ^ 3. 

(3) Wms, 47s. 

476 * 57^ ; P- * 9 * ; Tr, and Coote 13a ; Hend. 336. 

(5) 'Wm 476 i .Tr. and Coote j Walkw and %. 6,. 
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conditions of the administration bond [In bonis Goldsborough^ i Sw. and Tr. 
29s (iV See sec. 36(P), infra\ 

§ 5 * Absent from the Province. — According to the practice in Eng 
land, it is not necessary that the attorney should reside 
Practice in England, within the Province, provided his sureties reside therein. 

re Leeson^ i Sw. & Tr. 463) (2). But if the 
princi[)a] and attorney both reside abroad in the same place, the Court will 
refuse to make a grant to the attorney (3). Where a person entitled to 
administration is resident within the jurisdiction, and is able to take it himself, 
the Court will not grant administration to his attorney {In re Burch, 2 
Sw. & Tr. 139) (4). But under special circumstances, as for instance where 
the party enffltfed being of advanced years is unwilling to take upon himself 
the burden of administration, this rule is de|)arted from, and administration 
granted to his attorney, although he is within the jurisdiction {In re Roberts, 

I Sw. Tr. 64) (S). 

Under this section, it is only when the person entitled to probate or letters 
is absent, that a grant can be made to his attorney or 
Practice in India. agent (6). It cannot be made when the agent is away. 

Accordingly, the above mentioned case of In re Leeson 
has not been followed in this country. Yn In te Nesbitt and In re Briant 
(4 B. L. R. App. 49) applications were made for letters of administration by the 
attorneys of absent executors — both principal and agent being out of the jurisdic- 
tion of the Court. Mr. Justice Macpherson of the Calcutta High Court, refused 
to grant administration, observing, that under sections 212 and 213 of the 
Indian Succession Act [/,^., sections 28 (P) and 29 (P) of this Act], the 
Legislature intended that the attorney should be within the jurisdiction of the 
C'ourt, and that a special procedure having been provided for this country, the 
English cases did not apply. 

If the absent executor has obtained probaie abroad, his attorney can- 
not apply under this section. 'Fhat is to say, this section does not apply 
where the will has been proved beyond the limits of the Province \In re Ashton^ 

A. W. N. (1905) 251]. 

§ 6. Several executors. — “If the attorney be appointed by one only 
of two or more executors, a grant will be made to such attorney for the use and 
benefit of the executor who appointed the attorney, until he or one or more of 
the others shall apply.” [/« re Black, 13 P. & D. 5] (7). 

One C. S. Leckie, a British subject, died in England possessed of property 
both in England and India, leaving a will, by which he appointed four persons 
to be his executors in England, and W. D. his executor in India, “the latter 
accounting to the former for his intromissions, upon which he will charge a 
commission of 3 per cent.” Probate was granted to the four English executors, 

(1) Tr. and Cootei32; Wms. 445, SS 4 ; Hcnd. 339; Bro. P. P. 175; Walker and 
Elg. 93. 

(2) Tr. andCoote 133; Bro. P. 175 ; Hend. 335; Wms. 445. 

O) Coote 128; Tr. and Coote 133; Bro. P. P. 175. 

(4) Walker and Elg. 36; Bro. P. P. 176 ; Wms. 444 ; Hend. 336; Stokes. 147, 

(5) Hend. 336 ; Stokes 146. 

(6) Hend, 336. 

(7) Tr. and Coote 132; Coote 128. 
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but W. D. renounced probate. Thereupon one D. G. L., the constituted 
attorney of the four English executors, applied for letters of administration with 
the will annexed. Mr, Justice Phear held that the English executors were 
intended by the testator to have the power of administering his assets in India 
as well as in England, that they were not merely executors for England, and that 
W. D., though named as executor in India, was intended to be only the agent 
of the executors in England, and accordingly granted the administration 
applied for \In re Leckie^ 1875, X5 B. L. R. App, 8], 


§ ?• Joint gf rant. — A joint grant may be allowed to two attorneys of 
two executors (each executor appointing his own attorney) for the use and benefit 
of the executors during their joint lives, so as to cease on the death of either of 
the constituents or the attorneys, or upon either executor applying for 
probate (i). 


§ 8* Power of Attorney. — A general power authorizing the agent or 
attorney (amongst other things) to appear for the principal in a Court of Justice 
has been held to be sufficient (2). [But see In re William Hennie {igi2) I. L. R. 
40 C., 74]. A grantee for the use and benefit of another may be sued by the 
party beneficially interested in the same manner as if he had obtained the grant 
in his own right (Chambers v. Bricknell^ 2 Hare 536) (3). 

According to the rules of the Calcutta High Court, when an application is 
Mi I, made by the attorney of an executor or administrator 

C^ctttta High resident in England, Scotland or Ireland, or at any other 

^ ** place beyond the jurisdiction of the Court, the original 

will or an exemplification thereof, or an exemplification of the letters of adminis 
tration, must be annexed to the petition, and the power-of-attorney must be 
verified to the satisfaction of the Court (4). 


If the power of attorney contain a power of substitution, and the attorney 
Grant to attorney’s exercise it, the substitute may take the grant (5). See 
substitute. sec. 39 


In an application for letters of administration by the agent of an absent 
executor, it is not necessary to prove by affidavit or otherwise, the identity of the 
person executing the power with the person named in the will as executor. 
For, in the case of a document purporting to be a power of attorney and to 
have been executed before and authenticated by a Notary Public*, the 
authentication of the Notary is to be treated as the equivalent of an affidavit of 
identity of the executant [In re Mylne^ I. L. R. 33 C., 625]. 

In any particular case, however, if the Court is not satisfied, it may, under 
the above rule, require further evidence of the verification of the Power of 


* Notary Public.— A law officer whose duty it is to attest deeds, to make authentic 
copies of documents, to make protest of bills and to act as a legal witness of any formal act 
of public concern (6). 


U) 

(a) 

( 3 ) 


Tr. and Coote 132. 
Walker & £ 1 ] 


Walker &Elff.3S. 

Wms. 445 i nend.^336 j Tr, and Pqoto 132 ; Walker & Elg. 36. 
Belch. It 748, 311. new Edfi. or 273, old. 

-u * ^ ‘ 133 j ifiootc 129. , 
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Attorney. That rule is not intended to lay down that in every case the Power 
of Attorney is to be verified and the identity proved [JHe Afylne, supra. See 
sec. 85, Indian Evidence Act, I of 1872]. 

§ 9. Special administration. — Administration may be specially 
granted in certain cases similar to those where grants durante alfsentia are made. 
Thus where an executor was too ill to be served with a citation to accept or 
refuse probate, the Court granted administration with the will annexed to a 
residuary legatee for life, for the use and benefit of the executor till his recovery 
[Re Ponsonbyy (*^ 95 ) P- 287]. 


145. 


29'(P) 

213 (s)‘ 


Administration with 
the will annexed to 
agent of an absent 
person, who, - if 
present, would be en- 
titled to administer. 


“When any person to whom, if present, 
letters of administration with the will 
annexed might be granted, is absent from 
the Province, letters of administration with 
the wiy^annexed may be granted to his 
agent, limited as above mentioned. 


NOTES AND COMMENTARIES. 

The section. — This is section 213 of the Indian Succession Act, with the 
word ‘agent* substituted for the word ‘attorney* in that section. 

Section 28 (P) supra, treats of cases where the executors, or persons entitl- 
ed to probate, are absent ; this section treats of cases where the person entitled 
to letters of administration with the will annexed, are absent. 

As regards High Court practice see sec. 28 (P), supra, § 8. 


146. 


30 (P) 

214 (s)- 


Administration to 
attorney of absent 
person entitled to 
administer in case 
of intestacy. 


—When a person entitled to administration 
in case of intestacy is absent from the Pro- 
vince, and no person equally entitled is 
willing to act, letters of administration may 
be granted to the agent of the absent person, 
limited as before mentioned. 


NOTES AND COMMEl^ARIES. 

The iection.— Here also, the word ‘agent’ ha»^ been substituted for the 
word ‘attorney’ which occurs in sections 14 of the Indian $ua»ssioo Act, of 
rrhich this is a reproduction. 
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In England, the attorney of one of several residuary legatees may take out 
administration with the will annexed, without notice to the other residuary 
legatees, and the attorney of one of several next*of-kin may, in like manner, take 
out administration without notice to the other next-of-kin (i). 

An attorney who takes administration in the name of another, is compell- 
able to exhibit inventory and account v. Bristowe (1855) 2 Rob. 145]. 


147 . 


81 (P) 

2 1 5 — When a minor is sole executor or sole 
AdmiBistrAtion residuary legatee, letters of administration 
aoie annexed may be granted to 

duary legatee. legal guardian of such minor, or to 

such other person as the Court shall think fit, until the 
minor has attained his majority, at which period, and not 
before, probate of the will shall be granted to him. 


NOTES AND COMMENTARIES. 


§ 1, The section. 

§ 2 . Legal guardian. 

§ 2 a ■ Guardian and Manager. 

§ 3 . “ Such other person as...fit.^^ 
§ 4 . Majority. 

§ 5 . “ Probate of the will...hiinl^ 
§ 6. Reason of the rule. 


§ 7 a Determination of administra- 
tion. 

§ 8 a Status and Power of adminis- 
trator., durante minore oetate. 

§ 9 , Priority amongst guardians. 

§ 10. Miscellaneous. 


§ 1* The section. — This section corresponds to section 215 of the 
Indian Succession Act, excepting the words “ have completed the age of 18 
years,” for which the words “ has attained his majority” have been substituted. 

§ 2 # Legral guardian. — * Guardian’ means a person having the <^re of 
the person of a minor or of his property, or of both his person and property (2). 
Obviously, therefore, a “ legal guardian” is one appointed under the authority 
of the law. A guardian appointed under Act XL of 185S or Act VIII of 1890 
(Guardians and Wards Act) sqems therefore to be a legal guardian. [See In re 
Nerojini Debi, I. L. R. 34 C., 706 ; ii C. W. N. 697. See also sec. 33 (P), 
infra\ The words may mean a testamentary guardian also, after such guardian 
has lieen declared to be so by a competent Court. In section 361 of the 
Indian Penal Code (Act XLV of i860) the words “ lawful guardian” are explain- 
ed to “ include any person lawfully entrusted with the care and custody of * * 
minor or other person.” But these words, as thus explained, are used in that 
section in a much restricted sense, as they refer only to “ the care or custody” 
of the person of a minor, and not to that of his property. The words “ legal 
gujardian,” evidently have reference to the care and custody of both person and 

<j) Caote ; Tf. and Coote 133, 

Sec. 4, VUl 0 . 1890 (Gmirdiaij^s and Wards Act^. 



SttCttOir- it THE HINDU WILLS ACT.' 657 

property. Mr. Justice Trevelyan defines the word ^ guardian’ to mean the 
persons to whom the law entrusts the care of the persons and the custody of 
the estates of infants (i). By virtue of Act VIII of 1890, a guardian is placed, 
in reference to his dealings with the property of his ward, “on very much the 
same footing as an executor or administrator with regard to the property of a 
deceased person” (2). 

The Court of Wards is not a /ega/ guardian [see Ganjesser Koer v. The 
Collector of Patna^ 1898, L L. R. 25 C., 795; S. C. 2 C. W. N. 34^. But 
where the testator wished the minor’s estate to be entrusted to the Court of 
Wards, a nominee of such Court may be appointed an administrator \In re 
Troylucka Nath Biswas : Nrittya Gopal Biswas v. Administrator Gen. of 
Bengal^ 10 C. W..»N. 241]. 

§ 2 ft* Guftrdiftn ftnd Mftnftgfep. — The position and powers of a guardian 
of a minor and those of a manager (not being a guardian) of his property, are 
not the same \Afir Sarwarjan v. Fakhruddin Mahomed Choudhuri (1911) 16 C. 

W. N. 74, P. C.J 

§ 8. “Such other person... lit. “ — These words imply that the Court is 
empowered to exercise a wide discretion in the matter of appointing a guardian 
'as an administrator for the benefit of a minor. Instances are not rare where 
the Court has granted administration to persons other than a guardian, as for 
instance, where the guardian was very old or very poor [see In re Ewings i 
Hagg. 381 j Havers v. Havers^ Barnard Ch. Ca. 23]. 

In England there is a distinction between infancy and minority. Infancy 
continues up to the age of seven ; minority commences on the completion of 
the latter age, and continues until the age of twenty-one. In the case of an 
infant a guardian is assigned by the Court, but a minor may elect his own 
guardian (3). 

§ 4 . M^ority. — See Act IX of 1875 (Indian Majority Act) and defini- 
tion of Minority, ante pp. 14 to 16. 

§ 5. “ Probftte of the will him*”— “ Where the minor is a sole 

residuary legatee, no probate can be granted to him upon his arrival at majority, 
unless he is an executor also. It is only where he is sole executor that probate 
may be granted to him. See section 6 (P), ante. 

§ |l Reftson of the rule. — If the right of administration devolves 
upon a minor, the Court is to grant administration to his guardian, because a 
minor cannot before his full age give bond to admini3ter faithfully. So in case 
of the minor being a sole executor, similar administration is granted, because 
during the minority of the executor there is no person capable of suing or 
recovering the debts of the deceased. In the former case, the administration 
is called durante minore oetate ; in the latter, it is a species of administration 
cum testamento annexo, i. e., administration with the will annexed (4). But if 
A nominate B, a minor, as his executor, and appoint C to act for him until he 
attains majority, then C would be an executor durante minore atate (5). 

(1) Law of minority (Tagore L. Lectures, 1877), P. 3^^ ^ ^ , 

(a) Speech of the Hon’ble Mr. Scoble in presenting the Report of the Select Committee 
on the Bill to consolidate and amend the law relating to Guardian and Ward. 

(3) See Tr. and Coote 136 ; Wms. 488. 

(4) Wms. 486 ; Bro. P. P. 167 ; Coote 129; Walker and Elg. 66. 

<5) Flood 725. 
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§ 7. Determination of administration.— if administration is granted 
during the minority of several infants, it determines ufX)n any one of them 
arriving at age. Accordingly, if there are several minor executors, he who first 
attains majority shall be entitled to prove the will and obtain probate. So the 
death of any one of such minors before majority will not determine the adminis- 
tration ; but the administration will cease on any one of the survivors attaining 
majority (i). 

§ 8 . Status and power of m administrator, durante minore 
Setate. — An administrator during minority is but a trustee for the minor, who, 
on arriving at majority can sue him for an account (2y But such an 
administrator though possessing a limited and special property in the estate 
of the deceased, “ has for the time all the authority and powers of an absolute 
administrator ; so that, he may do “all acts which are . incumbent on an 
executor, and which are for the advantage of the infant and the estate of 
the deceased.” He can do nothing, however, to the prejudice of the minor. 
He has no interest or benefit in the testator’s or intestate’s property, “but in 
right of the infant.” He . represents the deceased, but not the minor, so long 
as his administration subsists ; so that, when the administration determines the 
administrator duvante minore cetate may be called to account by the executor 
or by a subsequent administrator. \Fotherby v. Pate^ 3 Atk. 603 ; Sec Taylor 
v. Navton i Lee, 15 ; Also Barada Prasad Banerjee v. Gajindra Nath 

Banerjee (1909) 13 C. W. N. 557 ; 9 C. L. J. 383]. 

Thus, if an administration durante minore retate be repealed, and another 
such administrator appointed, and the second administrator brings the first to 
account, and afterwards releases him, yet the infant at full age may compel the first 
to account again to him and the first account to the second, and his release 
shall not be any bar to it (3). See posty sec. 98 (P). 

As regards the general powers of such administrators, whatever doubts 
might have been formerly entertained, it is now beyond dispute that, generally 
speaking, there is no distinction between an ordinary administrator and an 
administrator durante minore cetate, and “ that the limit to the administration 
of an administrator durante minore trUite^ is the minority of the person, but that 
there is no other limit.” [See Cope v. Cope^ 16 ( 3 . D., 49 ; Monsell v. Armstrong 
L. R. 14 Eq. 425]. See sec. 95 post. 

§9. Priority amongst gruaPdians— In England preference is given 
to a testamentary guardian {In bonis Morris, 2 Sw. and Tr. 360) in the absence 
of the father of the minor ; and when there are several such guardians, t|ic Court 
will not grant to one without the consent of the other or others (4). 

§ 10 . Miseellaneous.— A grant to the attorney 
Grant to guardian's ^f the guardian of minors may be made, until the guardian 
attorney. shall personally apply, or one of the minors shall attain 

majority (5). 

When one executor is abroad, and the others minors, 
whe^oneez^utor administration may be granted to the guardian of the 
mines' minor executors, until the absent executor shall apply, 

or one of the minors arrive at majority (6). ^ 

(0 Wms. 492, 493, Tr. & Coote 139 ; Coote 13.3 ; Walker & Elg. 67. 

(2) Walker Elg. 67 (cited Goodyer v. Clark 3 Leon. 103), 

(3) . Wms. 396»397, loth Ed. 

4 ) Toote 130 ; Tr. and Coote 1 35*36. 

(5) Tr. ar*(d Coote 134. (6) Ibid* 
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If a minor be nearly of full age, it seems “ the Court would hold itself to be 
concluded by his election,” and appoint or not an ad- 
*'***^*^ ministrator accordingly (i) in the same manner as the 
Court will not grant a Certificate under Act VIII, 1890 
(formerly Act XL, 1858) when the minor is on the point of attaining majority 
[Muha^ee v. Nazirun^ 1880, I. L. R. 6 C., 19]. 

“ A testamentary guardian of a minor residuary legatee, who is also executor 
_ under the will, must, if he decline to take a grant, renounce 

euardiai?a*datv^ ^ probate, but also, as guardian, his right to 

* ^ administration (with will) for the use of the minors” (2). 

The grant may be made to any number of guardians not exceeding three (3). 
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— When there are two or more minor exe- 
cutors and no executor who has attained 


Administ ration 
until one of several 
minor executors or 
residuary legatees 
attains majority* 


majority, or two or more residuary legatees 
and no residuary legatee who lias attained 
majority, the grant shall be limited until 


one of them lias attained his majority. 


NOTES AND COMMENTARIES. 

The section. — The words ‘‘ has attained his majority” have been siibsliluL 
ed for the words have completed the age of 18 years,” in section 216 of the 
Indian Succession Act, which is re-enacted here. 

If there are several executors and one of them is of full age, no administra- 
tion durante minore (Vtate need be granted ; because he who is of full age may 
execute the will. (4). See sec. 31 (P), § 7, supra. 


149 . 


33 (P) 


217 (s) 


Administration for 
use and benefit of 
lunatic and minor. 


-If a sole executor or a sole universal or 
residuary legatee, or a person who would 
be solely entitled to the estate of the in- 
testate according to the rule for the dis- 
tribution of intestates’ estates applicable in the case of the 
deceased, be a minor or lunatic, letters of administration 
witife or without the will annexed, as the case may be, shall 
be^ granted to the person to whom the care of his estate has 




66o 


THE HINDU WILLS ACT. 


[section 33 (p). 

been committed by competent authority, or, if there be no 
such person, to such other person as the Court thinks fit to 
appoint, for the use and benefit of the minor or lunatic, 
until he attains majority or becomes of sound mind, as the 
case may be. 


NOTES AND COMMENTARIES. 

8 1. The section, § 4. Nature and extent of lunacy, 

I 2. Lunatic. § 5. Muiellaneous, 

§ 3> General practice. 


§ 1. The section-— “This is section 217 of the Indian Succession Act, 
with an alteration including minors as well as lunatics. 

§ 2. Lunatic. — The word ‘lunatic’ is defined in Acts XXXIV and XXXV 
of 1858, to mean any person found by due course of law to be of unsound mind 
and incapable of managing his affairs (1). “But the Indian Legislature,” says 
Sir Whitley Stokes, “did not intend to vary from the home-practice (of the 
Ecclesiastical Courts) of granting administration for the use and benefit of 
the lunatic, though the person alleged to be so has not been found a lunatic 
by inquisition” (2). So this section contemplates cases of lunatics who have 
not been adjudged to be of unsound mind, as well as those who have been so 
adjudged. 

§ 3* General Practice. — in general, the practice seems to be that 
before one is allowed to apply for grant of letters for the use and benefit of a 
minor, he must get himself duly appointed a guardian for the purpose of apply- 
ing for such grant ; and the application for such grant is to be made in the 
name of the guardian when so appointed, and not in the name of the minor 
[/« re Nerojini Debi, 1 . L. R. 31 C., 706; ii C. W. N. 697]. So the grant is 
never to be made to the minor or lunatic represented by his guardian, but it is 
to be made to his guardian only for the benefit and use of such minor or 
lunatic [see Jailal Singh v. Hari Singh (1908) 5 A. L. J. 736; A. W, N. 
1908; 257I. Where, therefore, no such guardian has been oris appointed, the 
grant under the section “to such other persons etc.” does not amount to an 
appointment of a guardian by a competent Court and cannot have the effect of 
extending the period of minority to 21 yea,rs [Lahshma Ammalv. Tyagarajee 
(1911) 24 M, L. J. 450]. See ante, p. 16, jjara. 12. 

The English practice is, to prefer the committee of the lunatic if one has been 
appointed \ Alford v. Alford, i Dea, Rep. 322 j 3 Jur. N. S. 990]. “Where 
the lunatic has not been found so by inquisition the Court exercises its discre- 
tion, sometimes granting administration to a residuary legatee, or to the n^t-of- 
kin, or to a stranger according to the circumstances of each case, as Wule 
requiring the next-of-kin to be cited, in the absence of consent, though this may 
be dispensed with for special reasons.” [In bonis Crump, 3 Phill, 497J (3),#' 


(I) See »ec. |(p), 

(a) Stokes, I4B. 

fjj) %Q. P* P. I Wms. 53J. 
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In cases under this section, recourse may be had to be provisions of section 
34 (P) infra^ for the preservation and protection of the deceased’s property 
especially when such property is in jeopardy being perishable or otherwise, 
instead of 492 of the Code of Civil Procedure of 1882 (corresponding to Or. 
XXXIX r. I of the Code of 1908), which seems to be intended for purposes 
other than what section 34 (P) contemplates [Madhavrao Yeshwant v. Maniklal 
PranshankaTy 2 Bom. L. R. 797]. 

The grant of administration under this section is in the discretion of the 
Cburt, no party being of right entitled to it. [/« bonis Southmead^ 3 Curt. 
28] (I). 

§ 4. Nattrre and extent of lunacy.— in order that an executor may 
be excluded from performing the duties devolving upon him, it must be shown 
that he is wholly incapacitated by insanity. Mere mental weakness is not 
sufficient. [Evans v. Tyler ^ 2 Rob. 131, 132,3(2). See ante^ sec. 6 (P), § 5. 


§ 5* Miscellaneous. — where one of two or more joint administrators 
become a lunatic, letters of administration de bonis non 
Where one of [see sec. 45 (P), post\ should issue de novo to the 
several administra- same administrators only. [In bonis Phillips. 2 Add. 

tors a lunatic. 


So, where one of two executors becomes a lunatic, the probate is to be 
^ . revoked, and a fresh one granted to the same executor 

s^eria 'executors** a reserved for making a like grant to 

lunatic. the other when he should cease to be of unsound mind. 

[In bonis Marshall, 1 Curt. 297] (4). In In re George Shaw 
[(1905) P. 92] one of three executors who had proved the will became of un- 
sound mind, and fresh grant of probate was made reserving such power and 
on the original probate being revoked. 

“ A grant may be doubly limited durante dementia and durante minore 
c A M r * <^lcLleP Thus where an intestate left a widow and an infant, 
tS*^**** and the widow took out administration, but became insane, 

administration was granted to the aunt of the infant, 
for the use and benefit of the widow and the infant, during the incapacity of 
the one and the minority of the other. [In bonis Binfield, i Lee. 625 ; Fawkener 
y. Jordan, 2 Cas. temp. Lee. 327] (5). 


Of two executors, if one is lunatic and the other abroad, administration 
may be granted to the attorney of the latter until he 
luna^andd^coS^ personally applies for probate, or the lunatic recovers 
abroad. his reason and obtains a similar grant (6). 


If, during his inability the lunatic dies, the grant ceases, and must be given 
to some other person entitled to receive it. If the ad- 
ministrator durante dementia dies before the lunatic, a 
* new grant is to be made with all the formalities of the 
♦ law. 


^ (i) Tr. and Coote 177 ; Wms. 534, 525 ; Walker and Elg. 64; Bro. P. P. 103. 

(2) Flood. 728 ; Walker and Elg. 9. 

(3) Wms. 526 ; Bro. P. P. 193 ; Tr. and Coote aoo, 29a ; Walker and Elg. 80. 

(4) Walker and Elg. 80 ; Wms. 527 ; Tr. and Coote aoo, 292 ; Hend. 348. 

(5) Bro. P. P. 193 ; Wms. sa? ; Tr. and Coote. 293 ; Walker and Elg. 60, 80. , 

(6) Tr* and Coote 142. 
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150 . — Pending any suit touching the validity 

of the will of a deceased person, or for ob- 

penlemeVjte* * * ** ” taining or revoking any probate or any 
grant of letters of administration, the Court 
may appoint an administrator of the estate of such deceased 
person, who shall have all the rights and powers of a general 
administratorother than the right of distributing such estate ; 
and every such administrator shall be subject to the im- 
mediate control of the Court and shall act under its direcion. 


§ 1. The section. 

2. On what ground the grant 

may he made, 

§ 3. Persons eligible to the grant, 
§ 4 . At whose instance the grant 
may be made, 

§ 5. Dispute justifying such grant. 


Termination of the administration 
under the grant, 

§ 7. The status and poivers of the 
grantee, 

8 . Miscellaneous, 

§ 9. Administration pending appeal, 
§10. Accounting under this section. 


NOTES AND COMMENTARIES. 
§ 6 . 


§ 1. The section* — This is with slight verbal alterations, section 70 of 
the Court of probate Act, 1857 (20 and 21 Viet. C. 77). That section enacts, — 
“ that, pending any suit touching the validity of the will of any deceased person, 
or for obtaining, re-calling, or revoking any probate or any grant of administra- 
tion, the Court of probate may appoint an administrator of the personal estate 
of such deceased person ; and the administrator so appointed shall have all the 
rights and powers of a general administrator, other than the right of distributing 
the residue of such personal estate ; and every such administrator shall be subject 
to the immediate control of the Court, and act under its direction.” 

§ 2. On what ground the grant may be made.— Before any such 
grant is made, it must be shown to the satisfaction of the Court “that there is 
something required to be done and there is no person empowered to do it.” 
In other words, such grants are made only on grounds of absolute or pressing 
necessity [Bellow v. Bellow^ 34 L. J. P. &. M. 125 ; 4 Sw. & Tr. 58],^ and the 
Court must be satisfied of such necessity, and will appoint an administrator 
pendente lUe if it is only just and proper to do so [Jogendra Lai Chowdhury 
V. AHndra Lai Chowdhury (1909), 13 C. L. J. 34 ; Bkubanmohini Debi 
Kiranbala Debi (1910) Ibid^ 47 ; Young v. Brown (1828), (i) Hagg. 54] (2). In 
Bellow V. Bellow {supra\ it was further decided that an a.dmniBtra,tor pendente 
Hte might be appointed “ in all cases in which it was the practice of the Court 
of . Chancery to appoint a receiver,” even if a receiver had already been appointed 
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\Tichhorm v. Tichlmrm^ 17 W. R. {^xvg^ ^“^2 \ Re Cleaver^ (1905) P* 3 ^ 9 ]* 
The necessity may be established by showing that the estate is perishable or 
in jeopardy \Sutton v. Smithy i Lee. 209] ; or that it is necessary “for the 
preservation or protection of the deceased^s property [see Madhavrao Yeshwant 
V. Maneklal Premsankar^ 2 Bom. L. R. 797J ; for the receipt and investment of 
rents, &c. \ for the payment of debts and interest on mortgages, &c.” fi). Thus 
the section is also applicable in cases which come within the operation of 
section 492 of the Code of Civil Procedure of 1882 corresponding to 
Or. xxxix. r. i of the Code of 1908. 

The special ground for such grant is that there is no one legally entitled 
to receive or to hold the assets, or to give discharges [ Brindahan Chandra Shaha 
V. Sureswar Shaha Paramanlck (1909) 10 C. J. 263 ; Bhuhan Mohini Dein 
V. Kiranbala Debi {1910) 13 C. L. J. 47] ; and for this reason the Court will 
not appoint an administrator under this section where there is an executor 
named in the will whose appointment is not questioned and who can discharge 
the duties of such an administrator \Mertinur v. Pauli (1870) L. R. 2 P. & 1 ). 
85 ; fogendra Lai Choivdhury v. Atindra Lai Chowdhury^ 13 C. I^. J. 34]. 

In Englajid the practice of the Court of probate is, in this respect, assimilat- 
ed to the practice of the Court of Chancery in appointing a receiver (2) (a). 

The Court must also be satisfied as to the fitness of the proposed adminis- 
trator \Belle 7 V V. Bel/ew, su^ra], 

§ 3. Persons eligrible to the grant. — The grant is to be made to one 
who is indifferent between the contending parties [ Young v. Brotvny i Hagg. 
54]; or to one of such parties with the consent of the other [Colvin v. Fraser, 
2 Hagg. 613] (3) ; or to a nv)minee of both the parties when they agree iri their 
nomination [Northey v. Cock, i Add. 329] ; or jointly to a nominee of each 
[Hellier v. Hellier, i Lee. 281.] A nominee should be one “who is indifferent 
between the parties, who is a house-keeper and a man of substance.” [Bond v. 
Bond, I Lee. 357]. 

If the parties cannot agree, the Court will appoint either one of their 

nominees, or a nominee of its own ; arnl will prefer the nominee of a party 

whose interest is certain, to that of one who-ie interest is uncertain [Bond v. 
Bond, I Lee. 333 ; Taylor v. Taylor, ibid, 527]. 

Where neither of the parties applies, a creditor’s nominee or even a creditor 
may be appointed [Tlchborne v. Tichborne, L. R. r P. & 1 ). 731]. 

§ 4 . At whose instance the grrant may be made.— The appoint- 
ment may be made on the application of a person not a party to the suit. Thus 

where a suit was likely to be protracted, the (>ourt on the application of a 

creditor (who was not a party) appointed an administrator pendente life, in order 
to enable him to obtain payment of his debts [Tichborne v. Tichhorne, suprd\. 


(a) Receiver may be appointed under Or. LX. rr. 1 to 3 of the Code of Civil Procedure 
(Act V of 1998), ** for the realization, preservation, or better custody, or management of 
any property. * ♦ the subject of a suit, or under attachment" (See Sidheswari Dabi v. 
■Jibhoyesutari Dabi, I. L. R. 15 C, 818 ; Siv Raw Das v. Mohabir Das, 1 . L. R. 27 C., 179)* 
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^ § 5, Dispute Justifying such grat— The appointment may be made 

eitheii^^fore or after the grant of probate in common form (i). It is, however, 
nece^ry that the dispute must have reference to the appointment of executors, 
becaj^^n appointment of administrator pendente life is made only in order that 
he may discharge certain duties which there is no body else to discharge. 
[Mortimer v. Faul^ L. R. 2 P. & D. 85, 86]. Thus where the suit was to try 
the validity of a second codicil which did not affect the appointment of executors, 
the will which appointed executors and the other codicil being admitted, the 
Court refused to appoint an administrator pendente lite^ on the ground that there 
was an undisputed executor who was the proper person to administer (Ibid), 

Administration pendente Ute is rarely granted when the executor opposes 
except on absolute necessity, for protection of the estate (2). 

§ 6. Termination of the administration under the grant—The 

functions of an administrator under this section commence from the order of 
appointment and terminate on the pronouncement of the final decree [ Wieland 
v. Bird(\%K^/!^ P. 262 ; Radhika Mohan Roy v. Bonnerjee^ 10 C. W. N. 566]; 
so that, if there be an appeal, they do not cease until it has been disposed of 
[Taylor V, Taylor^ 6 P. D. 293(3). 

If on the termination of the appointment of an administrator under this 
section, he continues to hold and deal with the property in the same way as he 
did before his functions as such administrator came to an end, he can be sued 
as qua^i executor de sou tort on the general principles of Hindu and English law 
[K$hitish Ch, Acharya Chowdhuri v. Radhika Mohan Roy, 12 C. W. N. 237 ; 
I. L. R. 35 C 276; See Magaluri Garndia v. Narayana Rutigiah, L L. R, 3 
M., 3 S 9 . 3631- 

- § 1. The status and powers of the grrantee.—** An administrator 
pendente lite is merely an officer of the Court ; his administration is to be under 
the direction of the Court to represent the deceased.^' [In bonis Graves, 

I Hagg. 313] (4). A receiver is also a servant of the Court, and has only such 
power and authority as the Court may choose to give him [Manick Lall Seal v. 
Surrat Coomaree Dassee, 1895, 22 C., 648]. See § 8, infra. 

An administrator pendente lite being the appointee of the Court, is not to be 
considered as the nominee or agent of the party or parties on whose recom- 
mendation he is selected V. Bernes, i Hagg. 221] (5). And as by 

virtue of this section he has “ all the rights and powers of a general administra- 
tor other than the right of distributing such estate” (the estate of the deceased), 
he is not required to apply for sanction each step taken in the performance of 
the ordinary duties of an administrator. « “ In matters, however, of importance, 
involving difficulty or unusual responsibility, he is justified in taking out a 
summons for directions” (6). An administrator pendesUe lite may, with the 
permission of the Court, ^nt a mokarari lease of debutter property [Lasman 
Das Mohunt v. Bejoy Kumar Nag, 1 1 C. W, N. exevi]. And although he is 
under no^^obligation to distribute die assets of the estate, he will not be compell- 
ed to refund where he has made distribution according to law {Bradford's Case, 

I Brown (Pa.) 87] (7). 


<i) Tr. and Coote 147 ; Coote 140. 

(2) Tr. and Coote 147; Coote 140. 

(3) Tr. and Cogta 148^ 483 ; Coote 142. 


( 3 ) ^ 
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An administrator appointed under this section is entitled to receive from 
the estate of the^ deceased such reasonable remuneration 
His remuneration. as the Court shall think fit. In England, such remu- 
neration is payable under sec. 72* of the Court of Probate 
Act [20 and 21 Viet C. 77] (1). 

Except by consent of all parties, the Court has no power to authorize an 
administrator pendente life to pay an annuity by way of maintenance to a 
residuary legatee who is also a next-of-kin [ Whittle v. Keats^ 35 E. J., P. & 
M. 54]. Nor, when such administrator has taken possession of the deceased*s 
property, is the ('lourt empowered to authorise him to restore any property 
to any party \Kashi Nath Singh v. Sheo Shankar Puftde^ A. W. N. (1905) 
127]. 

§8. Hiscellaneous.— A suit for administration is maintainable against 
« . ' ♦ 4 * administrator pendefite lite^ by a creditor [ Westwood v. 

tr^o^maintatnSjlc.^" i Ch. 866] or next-of-kin, heir at-law of the 

deceased [Afeerza Kuratul-Am Bahadur v. Broughton^ 
I. C. W. N. 336]. In the case last cited the administrator pendente lite 
(the defendant) was the executor nominate of the deceased testator. He 
- -was appointed to the office on his own application. 

The distinction between the position of an administrator pendente lite and 
a receiver^ seems to lie in the fact that the former 
aSmlnistr tor I’epresents the estate for all purposes except for dis- 

dcScYfte^&^rcccivcrr tribution, but the latter represents neither the estate 
nor the parties. 

§ 9. Administration pending* appeal.— In Wright v. Rogers [(1869) 
h, R. 2 P. & D. 179] administration pendente lite was granted to the executors 
of the will which had been pronounced for pending an appeal to the House of 
Lords (2). 

§ 10. Accounting under this section.— There is no difference 
between the liability of an administrator under this section and that of one 
under section 98 (P), infra, so far as accounting is concerned ; so that, an 
administrator is equally liable to render account under both these sections. 
But then, it may be remembered that, as held in Sarat Sundari Barmani 

V. Uma Prasad Roy [I. L. R. 31 C., 628 ; 8 C. W. N. 578], the Court 

of Probate has no authority under section 98 (P) to order a judicial 

inquiry into the accounts submitted by an executor or administrator in 

consequence of which there being no finality in the matter he remains 
always liable to be sued for it in a Court of Equity. A similar question was 
raised in a case under this section, and it was held by Sir L. Jenkins, C. J. 
that, although an administrator after full administration is entitled to be dis- 
charged from his trust, whether under this section or section 98 (P) infra, 
his liability to be sued for account in a Court of Equity, or “ what we may 

* The Court of Probate may direct that administrators and receivers appointed pending 
suits involving matters and causes testamentary shall receive out of the personal and real 
estate of the deceased such reasonable remuneration as the Court thinks fit. Sec. 72 Court of 
Probate Act. 

(1) Tr. and Coote 483 ; Bro. P. P. 4J3 ; Wms. 505 ; Walker and Elg. 71. 

(2) Wms. 399, n. loth Ed . 

84 
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call here, under the general jurisdiction of the Court,” continues. Accordingly, 
the mere fact that the administrator pefAnte Hie may have been discharged 
from further acting as such administrator the passing of his accounts in the 
testamentary jurisdiction, does not operate as a discharge so as to constitute 
a bar to a suit for account brought in the general jurisdiction of the Court* 
[Khitish Chandra Acharya Choudhury v. Osmond Beefy {1912) I. L. R. 39 C. 
587 ; 16 C. W. N. 516]. In the same case \^KhiHsh Chandra Acharya 
Choudhury v. Osmond Beefy ^ (1911) 15 C. VV. N. 832], Mr. Justice Harrington 
was of opinion that where an administrator under this section has accounted 
in the presence of parties who are entitled to call on him to account, and when 
those accounts have, in the presence of those parties, been passed by the Court, 
there is no principle on which the same administrator could be again made 
liable to render account, in the absence of fraud, mistake or some omission. 


151. 


3 5 (P) 

2I9(s) 


(c). For special purposes. 

-If an executor be appointed for any 
limited purpose specified in the will, the 
probate shall be limited to that purpose, 
the will. and, if he should appoint an agent to take 

administration on his behalf, the letters of administration 
with the will annexed sliall accordingly be limited. 


Probate limited to 
purpose specified in 


NOTES AND COMMENTARIES. 

§ 1. The section, § 2. Miscellaneous, 


§ 1. The section. — This is section 219 of the Indian Succession Act, 
with the word ‘agent' substituted for ‘attorney’ which occurs in that section. 

Limited probate pnnot be granted except where the will itself limits the 
interesUof the executor (i). This is the rule laid down 
Limited probate. in Sutton v. Smith, [i Lee 280]. It seems this 
section embodies that rule. [See In re Thakur Madhabji 
Dharamsi^ 1880, I. L, R. 6 B., 460]. 

§ 2. Miscellaneous. — “ if a testator appoint an executor of his will 
generally, and another eixecutor for particular purposes, and the general and 
limited executors both apply for probate at the same time, the grant is made 
in the sanie instrument, but the powers of each are distinguished; that is 
to say, probate is therein granted of all the estate of the deceased to the 
general executor, and of that part thereof to the limited executor to which 


* His Lordship did not mean to lay down a general proposition of law applicable in all 
cases of administration under this Act. See infrd^ sec. 78 (P) J and sec. 98 fP), 4. 


(I) Wins, 587. . 
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his executorship is expressly confined.” And, in case the general executor 
apply before the limited one, a general probate is granted to the former power 
being reserved of granting limited probate to the limited executors (1). 

Where an executor is appointed with limitations as to the time when he 

Executor limited in office, e. g., at the expiration of five 

point of time. death of the testator, and no jrerson 

•s appointed by the testator to act before the period 
limited for the commencement of the office, “ the Court must commit adminis- 
tration limited until there be an executor ” (2). 

So an administration limited to the effects of the deceased in one country 
or place may be granted to one administrator, and an administration limited 
to those in another country or place to another \Jie Mann (1801I P 201 ■ 
Re Tamplin, (1894) P. 39]. ' ’ 


36 (P) 

~ 22o(s) ‘ executor appointed generally give an 
.... ; authority to an attorney to prove a will on 

Administration i • i i . 

"with will annexed liis behalr, and the authority is limited to 

limited to particular ^ , 

purpose* ^ particular purpose, the letters of ad- 

ministration with the will annexed shall be limited accord- 
ingly. 


NOTES AND COMMENTARIES. 

§ 1. Th6 section. — This is from Coote’s Common Form Practice (3), 
where it is laid down that “ where the power given by an executor to his 
attorney to prove a will for him is special, and limited to specific property, the 
grant of administration twith will) made to the attorney is limited accordingly.” 
This is in accordance with the principle — “The grant follows the terms of the 
power.” {See In re Goldsborough^ i Sw. & Tr. 295) (4). See sec. 28 (P), 
§ 3, supra. 

This section corresponds to section 220 of the Indian Succession Act. 
But it is not clear why the word ‘attorney’ has not been replaced by the word 
‘agent’ as in the preceding sections. 


153. ^ person dies leaving property of 

which he was the sole or surviving trustee. 

Administration Ii- u- u u u j t ^ 

mited to trust pro- OF 111 wnich hc iiEd DO beneficial interest on 
his own account, ,and leaves no general 
representative, or one who is unable or unwilling to act as 


(t) Tr. and Coote 150 ; Coote 143. 

(2) Wms. 409, loth Ed. (3) Coote 14$.' 

(4) Tr. & Coote 132 (c), 156 j Wma. 445, 534 ; Bro. P. P. 175 ) Head 339 ; Walker and 
Big. 93 (W. j 
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such, letters of administration, limited to such property, 
may be granted to the beneficiary, or to some other person 
on his behalf. 


NOTES AND COMMENTARIES. 

§ 1. The section, § 4. Application of the section. 

§ 2. Beneficiary P § 5. To 7vkom granted. 

§ 3. Trust property^ § 6. Effect of the grant, 

S 7. Miscellaneous. 


§ 1. The section. — This is section 221 of the Indian Succession Act, 
with slight verbal alteration. It treats of cases where the representation is 
limited in estate (a). 

§ 2. “Beneficiary.” — Where property is dedicated to an idol, the 
idol, being the cestui que trust (j), is a beneficiary within tlie meaning of thi.s 
section. [Runjit Singh v. Jagannath Prosad Gupta (1885), 1 . L. R. 12 C., 375]. 
So in Purmanundas Jeewandas v. Venayekrao Wassoodeo [1882, I. L. R. 7 Ih, 
19 ; L. K. 9 I. A. 86], Sadhus and Sannyasis for whose benefit a sum had been 
dedicated for the establishment and maintenance of a Dharamsala^ were 
held to be ‘‘beneficiaries.” 

In Ranjit Singh’s case (2) reference being made to this section their 
Lord.ships (Norris and Ghosh JJ.) said: — “Upon the 
General representative. death of Rani Annapurna, the prr>perties mentioned 
in the wdll became the idols and Annundmoyee 
became the sole trustee for the idols. But she died * * without appointing 
another trustee and leaving * ♦ * no general representative, who, by virtue 
of his or her being .such representative could take charge of the idol’s estate. 
That being so, the administration, according to the wordings of the above 
section, devolves upon the idol, \hQ cestui que trust; hut \t being impossible 
for the idol to take the management, some body else on its behalf may apply 
for administration” (at p. 379). 

An executor is a general representative [Saroda Sundary Gupta v. Ram '' 
Narayan Choudhuri (unreported), decided, 2 7lh July, 1893, in App. No. 194 
of 1892]. 

§ 8. Trust property. — Such property passes under a grant of probate or 
letters of administration of the deceased’s general estate, so that the executor or 

(a) This section cprrespond.s to the following passage in Tristram and Coote’s 
" Probate Practice” ; — If a person has died leaving personal property of which he was sole 
or surviving trustee, administration may be granted limited to that property provided that 
the persons entitled to a general grant to the deceased trustee are first cleared off” (3). 


(i) Ce&iui que This expression is used to designate an equitable owner as distin- 

guished from a legal owner, i e.^ the owner of a legal estate. In this Country the word 
‘beneficiary' is intended to express the same meaning as the words cestui que trust do in 
BliMlaiid.'^As'to the distinction between legal and equitable estate, see sec. Ill, ante* 
w this case are given in sec. 45 lP)i f 6. post. 

U) Tr. «nd Coote. Pro. Pr. XS7, i2tli Ed, ’ 
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administrator is able to receive it and transfer it to the persons entitled under the 
provisions of the instrument creating the trust either as trustees or beneficiaries 
(2). But if the deceased trustee had no general estate, or none within the 
province or district, the Court has no jurisdiction to make a grant in respect to 
his general estate, but it can in that circumstance, make a grant under this 
section limited to the property held in trust. And in such case the proper 
person to apply for grant is the beneficiary or trustee for the beneficiaries entitled 
under the trust deed, the next-of-kin having no interest in the property and 
consequently having no right to the grant Cunliffe (1903) Mad. per 

Boddam J.]. See infra^ sec. 76 (P). 

§ 4. Application of the section. — This section, as held by Messrs 
Justices Prinsep and Stevens, applies “ only to property, in which a deceased 
person had owneffffilp, so as to constitute it a portion of his estate, although he 
held it in trust” (a). Thus property of a in which the deceased had no 

ownership, does not come under the operation of this section [Mahunt fib 
Lai Girv. Mohunt Jaga Mohan Gir (1898) 2 C. W. N. ceexi ; S. C. 16 C. W. 
N. 798 ; see Runjit Singh v. Jugannath Prosad Gupta ( 1 . L. R. 12 C., 375) 
distinguished]. 

B, a Hindu ' lady, executed a will by which she dedicated her property to 
two idols established by her husband and her father-in-law, and appointed her 
son, S, as the shebait. She then provided that on the death of S his heir-at-law 
or the person or persons whom he might by his will appoint, should be the 
shebait or shebaits in due order. S also left a will by which he appointed his 
sister, Saroda Sundary, his executrix, and left all his property to his infant son, 
D, with remainder, if he should die childless and unmarried, to the same two 
idols, and provided that his said sister should be the trustee or shebait of those 
idols to the extent of his own [iroperties. He also provided that as regards the 
trust properties left by his mother, B, the same sister should be the shebait of 
the idols until 1 ) attained majority. In due course, both S and Saroda Sundary 
took out probate of the will of their respective testatrix and testator. 

B died in 1290 ; S died in 1292 ; and D died in 1297, before he attained 
majority and unmarried. 

In this state of things, R and K, the nearest legal heirs of 1 ) (being the 
great -grand sons of the greal-great-grand-father of D), applied for letters of 
administration to the estate of B, to administer the idols' property, with her 
will annexed, 'rhis application was opposed by Saroda Sundary, B^s daughter. 
The (juestion was whether R and K were entitled to administer the trust created 
by B, and whether this section applied to the case. Both these questions were 
answered in the affirmative by the District Judge. On appeal, this decision was 
reversed, and it was held by Messrs. Justices W. Maepherson and Bannerjee 

(a) What their Lordships mean seems to be, that a trustee under this section must 
have an estate, or to use their own words, must have ownership so as to constitute it a 
portion of his estate, although he held it in trust.” As to the nature of such estate it is 
evident from the words in the section * and leaves no general representative,” that it is 
divisable ; so that if a trustee leaves a general representative by appointing an executor 
[Sarada ^undari Gupta v. Ram Narayan Chawdhurit supra], the legal interest (or estate), 
as distinguished from equitable interest (or estate) will vest in such executor, the equitable 
interest devolving on the beneficiary or cestui que trust [Sec. 4 (P), supra]. It is thus clear 
that this section, or more properly speaking, this Act, recognises the distinction between 
legal and equitable estate as it obtains in England. This is opposed to the view expressed 
by the Privy Council in Tagore v. Tagore* See ante sec. Ill, pp. 65—66, n. (a) and 671 n. (a). 
Also see 18 C. W. N. p. exxvi. 
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(now Sir Gooroodas Bannerjee) that, this section did not apply to the <:ase, apd 
under no circumstances could R and K be entitled to administer in preference to 
Saroda Sundary, the grantor B's daughter. Their Lordships observed : “It seems 
clear that Dharanidhar (D) never did become trustee and that the office, if it be- 
came vacant at all became vacant when Sreedhar (S) died. Section 37 of the Act 
does not, however, apply to the case, because it cannot be said that Sreedhar 
died ‘ leaving no general representative or one who is unable or unwilling to act 
as such.’ He left an executrix who proved and took out probate of this will 
(Sreedhar’s will), and an executrix is, we think, within the meaning of that 
section a general representative. The probate was in no way limited and covered 
the whole estate of Sreedhar (S). * ♦ + * The case was argued before 
us as if Dharanidhar (D) was the last trustee and it was said that, as he had 
died leaving no general representative section 37 applied, and the applicants as 
his heirs were entitled to administer. We have already pointed out that 
Dharanidhar never was trustee, and the Judge seems to have been of the same 
opinion * * If Dharanidhar was the last trustee, it may be said that 
section 37 applied as he left no general respresentative, but even in that event 
it is by no means clear that the applicants are entitled to administer in 
preference to Saroda Sundary the grantor’s daughter.” [ Saroda Sundary Gupta 
v. Ram Narayan Choudhuri (iinreported), decided 27th July, 1893, App. 
No. 194 of 1892 ]. 


§ 6. To whom granted. — “ If a trust is still subsisting on the death of 
the surviving trustee, and new trustees have been duly appointed, administra- 
tion will be granted of the effects of the former to the new trustees or to their 
nominee. Where new trustees have not been appointed, grants have been 
made to the nominee of the persons entitled to appoint new trustees : but the 
proper course would seem to be to take the necessary steps to have new 
trustees appointed with the view of their subsequently applying for the limited 
grant.” 

The Court will grant letters of administration to a cestui que trust of a trust 
fund limited to that trust, when the trustee in whose name the fund stands is 
dead, and is without a personal representative, the parties entitled to represent 
the deceased trustee having been first cited ; when there are several parties 
interested in the fund the grant will be limited to the interest of the cestui que 
trust making the application, unless the other cestui que trust assent to the 
grants extending to their respective interests \Pegg v. Chamberlain^ i Sw. 
&Tr. 527] (i). 

It may be noted that, according to Hindu Law, when the worship of a 
Thakur has been founded, the office of a shebait is held to be vested in the heir 
or heirs of the founder, in default of evidence that Jje has disposed of it other- 
wise [Gossami Sri Gridharji v. Romanlalji Gossami^ I. L. R. 17 C., 3 ; L. R. 
16 I. A. 137]. 

So in a family governed by the Mitakshara a person on his birth 
becomes entitled jointly as shebait of Debutter property held by the family, 
the same rule governing the devolution of hereditary office and family property 
\Rani,chandra Panda v. Ram Krishna Mohapatray I. L. R. 33 C., 507.] 

§ 6* Effect of the grant.— By virtue of a grant under jliis section the 
gni|.ntee does not acquire, nor has he power rightfully to dispose of any interest 

M l,. — ...... ■ — — 

(I) «t«l 158 ; Coot. 151 Bro. P. P. t8i j Wm». 5.8 (h> ; WaUnf Md Big. 
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outside the limits of that grant. He becomes simply the legal representative 
of the deceased for the purpose of his interest in the property which being 
a limited one any grant or conveyance by mth a grantee does not touch the 
beneficial interest l£>e Sz/va v. £>€ SzVva (i go 2) s Bom. L. R. 784, per Sir L. 
Jenkins. C. J.J. 

Where a testator's will contains an appointment of general executors and 
they alone prove such will, his trust and mortgage estates devolve upon such 
executors as his legal representative, although the will may also contain an 
appointment of special executors of the trust or mortgage estates [I^e 
Parker^s Trusts (1894) i Ch. 707 ]. 

§ 7. MiSCOUaneOUS, — In making this grant “the Court follows the deed 
or will, which created the trust, in all points.” It is limited to the right and 
interest of the deceased in the property in question (i). 

If only some of the parties elect, the grant will be made to their nominee 
to the' extent of their shares [Pe^^,^ v. Chamberlain^ supra"] ; so that the dissen- 
tient parties may afterwards apply for a grant limited to the remaining shares. 
If the party applying be entitled only to a life interest in the fund, the grant 
will be limited to the receipt of the dividends, or other produce of the fund 
'during the annuitant’s life (2). 

Persons entitled to general representation, must renounce, or consent, 
or be cited [Pej^j^ v. Chamberlain, supra] (3). 


154 , — When it is necessary that the represen- 

Administration ^’'^ative of a person deceased be made a party 
limited to suit. ^ pending suit, and the executor or 

person entitled to administration is unable or unwilling 
to act, letters of administration may be granted to the 
nominee of a party in such suit, limited for the purposfe of 
representing the deceased in the said suit, or in any other 
suit which may be commenced in the same or in any other 
Court between the parties, or any other parties, touching 
the matters at issue jp the said suit, and until a final decree 
shall be made therein and carried into complete execution. 

NOTES AND COMMENTARIES. 

1, The section. § 3. Effect op the grant. 

2. Ad litem and pendente lite distin- §4. Miscellaneous. 

guisked^ 

(1) Tr. and Coote 158, 159. 

(2) Tr. and Coote 1 59 ; Stokes 150. 

(3) Tr. and Coote Ibid. 


mmm 
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§ 1. The SOOtlon.— It seems a material portion of this sectioii il'borrow- 

ed from the wordings of the form {^.similar grant in the English Courts, which 

runs as follows : — 

“To attend, supply, substantiate, and confirm the proceedings already 
had, or that shall or may be had in the said suit in the High Court of Chancery 
or in any other cause or suit, which may be commenced in the said Cour^, 
or in any other Court between the said parties or any other parties, touching or 
concerning the matters of issue in the said suit, and until a final decree shall 
be made or had therein, and the said decree carried into execution and the 
execution thereof fully completed” (i). * ' 

It (this section) treats of grants limited to a particular object. The grant made 
under this section is termed grant or administration ad litem, i.e., for prosecuting 
or defending proceedings begun, or to be begun in a Court of Justice. 

§ 2 . Ad litem and pendente lite, distinguished.— A grantee ad 
litem 'is appointed to represent the deceased person in litigation, and he is a part^ 
. to the suit ; whereas a grantee pendente lite is appointed simply to administer 
the estate of the deceased during litigation (2). 

§ 3. Effect of the grant. — The grant ofadministrationa<f/rVe»/ “makes 
the grantee complete representative of the estate to the extent of the authority 
which the letters purport to confer, and a decree against such grantee is 
therefore binding upon any one who may afterwards take out general adminis- 
tration to the estate.” [Davis v. Chanter, 2 Phills. 545] (3). 

’ A grantee under this section can only carry on the suit to its terminatioii, 
but he cannot receive its fruits unless specially empowered to do so [In bonis 
Dodgson, 1 Sw. & Tr- 2593(4). 

§ 4. Miscellaneous. — Administration may be granted to the nominee 
of a plaintiff who is about to commence proceedings (5). Thus in Howell v. 

(2 Add. 351), the plaintiff having filed a bill against the executors 
who had been absent in a foreign country, and there being no legal represen- 
tative of the deceased to be made a party to the suit, the Court granted letters 
of administration to a nominee of Mr. Howell, the plaintiff, limited to the 
purpose only of answering to the said suit in the Court of Chancery (6). 

A district Judge cannot grant administration under this section if the 
deceased had not a fixed place of abode within the local jurisdiction of the 
district [Fardunji Aspandiarji v. Navajbai, I. L. R. 17 B,, 689]. 


155 . 


39« (P) — ifj at the expiration of twelve months 
*23 (s) (jate of any probate or letters of ad- 


AdminlstrAtlon 
limited to purpose of 
becoming party to a 
suit to be brought 
against executor or 
amninistrator. 


ministration, the executor or administrator 
to whom the same has or have been granted 
is absent from the Province within which 
the Court that has granted the probate or 


(1) Bra P. P. i 95 - 9 < 5 i Coote 152 ; Tr. and Coote i6o. 
(a) Flo^* 717. 

fq) Bro. P. P. 196 ; Walker and Elg. 83 ; Wms. 530-31. 

(4) ®to. Pa P. 196; Coote 153 ; Tr. and Coote 161. 

(5) Tr. and Coote t 6 t j Coote 15a. (6) 


Wms. 523. 
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letteiS of administration is situate, such Court may grant 
to any person whom it thinks fit, letters of administration 
limited to the purpose of becoming and being made a party 
to a suit to be brought against the executor or adminis- 
trator, and carrying the decree which may be made therein 
into effcet. 


NOTES AND COMMENTARIES. 

1. The secifS'n, § 4- Determination of grant , 

2. Purpose of the grant, § 5. “ Twelve months,"' 

3- Procedure on death of executor. 


§ 1. The section. — This section is founded on the first and third 
sections of Sta. 38 Geo. Ill, c. 87 (an Act for the administration of a.s.sets 
in cases where the executor to whom probate has been granted is out of th(' 
Realm). The object is to provide a method for the speedy distribution of the 
assets of a deceased person where the executor to whom probate has been 
granted is absent from the province. 

§ 2. Purpose of the grant. — Under this section the administrator is 
not appointed for a limited period, but for a limited purpose, viz., “ to become 
and be made a party to a suit and to carry the decree into effect.” ‘‘ The suit 
so instituted is not, therefore, to fall to the ground, and be at an end, by the 
return of the executor, but it is to go on, he being made a party in the usual 
course ; and then the temporary administrator may account, have his costs, and 
be discharged.” \Rainsford v. Taynton, 7 Ves. 460] (1). 

§ 3. Procedure on death of executor.— If the executor die abroad 
after the grant of an administration under this section, such administra- 
tion does not come to an end, nor the authority of the administrator ceases 
thereby. “ The proper course upon such an event seems to be that in case of his 
dying intestate, some person should take out general administration to the 
original testator, or if the former executor made a will appointing an executor 
capable of acting, such executor should obtain probate, so as to represent the 
original testator, and then such administrator or executor ^ ^ may apply to 

be made a party to the suit in equity : and the Court of equity will then put an 
end to the authority of the special administrator in the same way as if the 
original executor had returned — " (2). \Rainsford v. Taynton, supra\ 

§ 4. Determination of grant. — From the above it will appear that the 
authority of an administrator appointed under this section does not determine 
on the return or death of the original executor or administrator as it does in the 
case of grant durante absentia [sec. 28 (P), supra\ to attorneys of absent execu- 
tors. But such authority; is vbidable on the death or return of the absent 
representative. [Taynf&ii v, Hannay^ 3 Bos. & Pul. 26] (3). 

(0 Wms. 516 ; Tr. and Coote 295 ; Coate I 53 - 
(a) Wms. 517* 

(3) Wms. 516; Bro. P. P. 191 ; Tr. and Coote 393. 
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§ 6. ‘ ‘Twelve months."--“At the expiration of Twelve months,” means 
at or afttr the expiration of 12 months (1). 


40 fP) 

156 . ^ . — In any case in which it appears necessary 

for preserving the property of a deceased 
limited to collection person, the Court Within whose district any 
deceased's property, of the property IS Situate may grant, to any 
person whom such Court thinks fit, letters of administration 


limited to the collection and preservation of the property of 
the deceased, and giving discharges for debts due to his 
estate, subject to the direction of the Court. 


NOTES AND COMMENTARIES. 

1 . Object of the grant, § 3 . Extent of Court s authority, 

2 . Parsons eligible to the grant. § 4 . Miscellaneous, 


§ 1. Object of the grant* — Administration granted under this section is 
ordinarily termifd administration ad colligenda bona defuncti. In default of re- 
presentatives and creditors, that is, persons entitled to administer the estate of 
a deceased, such administration is granted by the Court, in the exercise of its 
discretion to such competent person as it approves of, “where there is danger 
to the estate by reason of the same being of a perishable or precarious nature.” 
The object of the grant is to prevent damage to the estate or effects of the 
deceased ; and bare necessity is its foundation (2). 

The expression “ In the exercise of its discretion” means, — “according to 
the rules of reason and justice, not private opinion ; according to law and not 
humour ; it is to be, not arbitrary, vague and fanciful, but legal and regular 
[see Sharp 9, Wakefield (1891) A. C. 173] ; to be exercised not capriciously but 
on judicial grounds and for substantial reasons \In re Taylor 4 Ch. D. 160]. 
See infra sec. 41 (P), § 7. 

§ 2. Fersons eligible to the grant.— It is not necessary that the 
grantee should have any right or interest in the estate. The administration will 
be granted “ not only to any one whom the Court considers for the occasion 
eligible,' but will also be made to the persons who are entitled to a full grant, 
but in the interests of the estate cannot wait [In re Clarkington^ 2 Sw. & 
Tr. 382 ; TO W. R. (Eng.) 124] ; or to entire stittigera who _ " 
brought into connection with the affair” [In re 3 Sw. & Tr. 22] (3). 


(1) Bro. P. P, 191. 

M ic y ; Tr. A Coote 164 : Walker Elg. 90. 

Tf. ^ pOOIte • Wl— — a-. --iC. i. I?1«. 
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In In ri jRoUand [4 C, W. N. cxci], grant ad coUigenda was made to a friend of 
the deceased who had previously itSbrmed the petitioner that he had practi- 
cally no relatives living. The applicant’s object in moving fpr the grant was 
to keep the gbods in safe custody, safeguarding it until a next^kin had been 
found. 


§ 3. Extent of Court’s authority.— The Court may order the goods 
to be gathered up ; or may authorize the collection of all personal property, 
giving discharges for the debts due to the estate, on payment of the same ; 
it may also authorize the grantee to renew such leases as would expire before 
a general grant could be made ; or the Court may take the matter in hand 
itself, and pay the debts of the deceased. Besides the authority to collect 
and preserve property, the Court may add other powers which shall seem 
necessary under the circumstances. But it seems the Court cannot sell, nor 
can empower any grantee to sell any property of the deceased. “The Court 
has only an authority, and no such power itself, and therefore it cannot give that 
power to any other [see In re Radnali, 2 Add. 232 ; In re Clarkington^ 2 Sw. 
& Tr. 380] (i). 

Recently, however, where it was for the benefit of the absent or unknown 
next-of-kin, the Court directed the administrator ad coUingenda bona to dispose 
of the property or any portion of it by sale [In re Schwerdtfeger^ L. R. 
I P. D. 424] (2). So the grant may be limited to any part of the deceased’s 
property within the jurisdiction, as for instance, to sell a ship, to collect and 
get in outstanding debts ; to sell a cargo, to endorse and receive the amount 
of bills of exchange and so forth (3). 

§ Miscellaneous. — The former practice was to make grants for the 

purpose of preserving the estate when it might be 
Former practice. endangered by delay in administering, even without 
waiting for the application of persons entitled to the 
estate. But this practice is now obsolete. Now such grants are made, as 
already seen, for the purpose of collecting and preserving precarious and 
perishable property (4). 
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2*5 (s)' 


•When a person has died intestate, or 


leaving a will of which there is no executor 
administrator of per- willing and Competent to act, or where the 
one wtooa^*ordi! executor is, at the time of the death of such 


person, resident out of the Province, and 
adminirtration. appears to the Court to be necessary or 


convenient to appoint some person to administer the estate 
or any part thereof other than the person who under ordinary 
circumstances wouljji be entitled to a grant of administration, 


(1) Wms. 451, 452 ; Bro. P. P. 197 ; Hand. 340 ; Tr, & Coote 165 ; Walker & Elg. 90. 

(2) Wms. 45! (q) ; Bro P. P. 19B ; Head. 340 ; Walker & Elg. 91 ; Tr. & Coote 167. 

(3) Tr, & Coote 165 ; Coote 157 j Heijd, 340. 

(4) Tr. k Coote 164 ; Coote 156. . 
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the Judge may, in his discretion, having regard to consan- 
guinity, amount of interest, the safety of the estate and 
probability illiat it will be properly administered, appoint 
such person as he thinks fit to be administrator ; 

and in every such case letters of administration may be 
limited or not as the Judge thinks fit. 


NOTES AND COMMENTARIES. 

§ 1 . The section. § 5. Where this section may he a/f/f/ied. 

S 2. Courfs poiver under this section. *5 5 ^- Some recent English cases. 

S 3 . '^Necessary or convenient.^^ § 6. Where it does not apply. 

§ 4 . Persons excluded from the grant. § 7 . The discretion hoiv to be exercised. 


§ 1. The section. — This section is founddK upon section 73 of the Court 
of Probate Act, 1857 (20 and 21 Viet. C. 77). That section enacts. — 

“Where a person has died or shall die. wholly intestate as to his personal 
estate, or leaving a will affecting personal estate, but without having appointed 
an executor thereof willing and competent to take probate, or where the exe- 
cutor shall at the time of the death of such person be resident out of the 
United Kingdom of Great Britain and Ireland, and it shall appear to the Court 
to be necessary or convenient in any such case, by reason of the insolvancy 
of the estate of the deceased, or other special circumstances, to appoint some 
person to be the administrator of the personal estate of the deceased, or of any 
part of such personal estate, other than the person who, if this Act had not been 
passed, would by law have been entitled to a grant of administration of 
such personal estate, it shall not be obligatory upon the Court to grant 
administration of the personal estate of such deceased person to the person 
who, if this Act had not passed, would by law have been entitled to a grant 
thereof, but it shall be lawful for the Court, in its discretion, to appoint such 
person as the Court shall think fit to be such administrator upon his giving such 
security (if any) as the Court shall direct, and every such administration may be 
limited as the Court shall think fit” (a). 

§ 2. Court’s power under this section.— By this section the 
most extensive and extraordinary powers have been conferred upon the 
Court to make, under any special circumstance, any grant which, it may 
think fit, to persons who would not but for this section be entitled to it (i), 
[See Annapurna Dasi v. Kallyani Dasi (1893), I. L. R. 21 C., 164; 
Inre Kamtney Money Bewa Ibid, i In re Parbutty Dasi (1897), 

1 C, W. N. cxiv.]. It does not, however, empower the Court to make a merely 
arbitrary selection from among persons contending for the grant \Haynes v. 

(a) The grant under this section is not necessarily a limited grant It may be limited 
or not as the Conrt may direct. In several books of authority this section, i. e' section 71 
of the English Court of Probate Act. is placed under the head of general grants, and not 
limited grants. It seems this section forms, as if, a proviso to all grants in general. 

, (I) Bro. P. P* 176 f Walker and Elg. 53. 


sitctioK 41 (f).1 aiiWy wiiw aiW^ 


*71 


li^tee, or It may pass over an executor and ft iwtdum le||^ or residuftjy 
legatees, and grant to a pecuniary legatee or a creditor (i;. 


§ 8. ‘^Necessary op convenient.' —The condition sine qua mn of 
the exercise of Court’s discretion, “is the presence of such speckl circwnstances 
in the case as render such a grant absolutely necessary, not convenient merely, 
as being a saving of time or expense to the applicant.” — One of the most press- 
ing special circumstances, would, evidently be the perishableness of the estate, 
but others may present themselves of almost equal force (2). 


“Unless special circumstances of some nature can be shown, no exception 
will be made in favor of the applicant, and the ordinary rules of the Court must 
be followed [In re White, 2 Sw. & Tr. 457] (3). The insolvency of the 
estate (but see next para), the mere absence * ^ of the executor, or the con- 
venience which an exceptional course would afford to the applicant himself, are 
not sufficient circumstances in themselves to induce the Court to depart from its 
established practice” (4). 

In order to satisfy the Oburt that it is “ necessary or convenient,” general 
statements are not sufficient \In re Cooke, i Sw. ba "rr. 267 ; Re Bateman 
(1871) L. R 2 P. & I). 242] (5). “The applicant will probably have to prove 
that the appointment is ‘ necessary or convenient* by reason of the insolvency of 
the estate or other special circumstances, though the words italicised which 
occur in the statute are omitted in this act** (6). “Insolvency,** says Mr. Justice 
Henderson, “ it is to be observed, is not mentioned in the Indian Acts as a 
special circumstance which might render it necessary or convenient to make a 
grant, but it is probable that where it did exist the Court here would follow the 
English cases, and treat it as a special circumstance requiring them to act.** It 
seems there is some conflict of opinion as to whether section 73 of the English 
Probate Act is applicable, except where the estate of the deceased is insolvent (7). 

§ 4. Persons excluded from the grant.— As the grant must be to a 
person “other than the person who, &c.** the Court will not grant administration 
under this section to a person entitled to a grant in another character, e, g., 
a creditor \In re Fairwhether, 2 Sw. tV Tr, 588] ; nor to the nominee 
of the persons entitled to the grant [/« re Richardson, L. R. 2 P. & D. 244 ; 
In bonis Hale, L. R. 3 P. & D. 207. But see In re Abinash Chunder Mttter 
(7 C. W. N. eexliv) in which the grant was made to a nominee of the person 
entitled]. In Barrel v. Brownbill\^ Sw. & Tr. 467], however, the Court 
granted administration under this section, with the consent of all parties 
interested, to their nominee, who took no interest in the property himself (8). 
But the circumstances of that case were peculiar, and administration was 
granted in order to stop litigation. The Court has no power under this 
section to direct that somebody else, who has no present interest in the estate, 
should be associated with the person who under sec. 2^ (P) tpnid) is legally 


(1) Coote 72, 73 ; Tr. and Coote 75 j Walker and Elg. 55 ; Wms. 4S3-S4 (n). 

(2) Tr. and Coote 74-75. 

(3) Wms. 453 (u) ; Bro, P. P. 177 ; Walker and Elg. 53. 

(4) Tr. and Coote 74-75. 

(5) Bro. P. P. 177 ; Wms. 453 (u) ; Hend. 341. 

(6) Stokes 152. 

(7) Hend. 341. 

(8) Wms. 453 (u) ; Bro, P, P, 176 1 Walker and Elg. 54, 55. 
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entitled to letters of administration [Annapurna Dasi v. Kallayam Dasi^ 
1 . L. R. 21 C, 164]. 

§ 5. Where this section may be appliedA--<i) Where the only person 
entitled to the grant is resident of a distant country and immediate protection 
of the property is necessary. Thus in In ve Jones [i Sw. & Tr. 13], the grant 
was made to the father-in-law of the party entitled (i). [See In re Cholwelly 1 
P. & D. 192 ; In re The Hon. C. H Cavendish (1901) 5 C W, N. cxxxvij. 

(«) Where the executor and universal legatee predecease the testator, and 
the next-of-kin being in a distant country cannot be found [In re See^ 4 P. 
1). 86] (2). 

{tit) Where the executor nominated in the will cannot be found [In re 
Sawtelly 2 Sw. & Tr. 443] (3)- 

{jv) Where, for some just cause, the person who is legally entitled to 
letters of administration ought to be superseded, and the grant made to another 
person [Annapurna Dasiv. ^Kallayani Dasiy supra \ see In re Abinash Chunder 
Mittery 7 C. W. N. ccxliv]. 

(z;) Where a prostitute dies intestate, letters of administration may be 
granted to her natural sister, although the tic of kindered with her had ceased 
on the deceased becoming a digraded woman. [/;/ re Kaminey Money Bewah 
I. L. R. 21 C., 697 ; In re Sowdaminey Dassee (4). In re Farbutty Dasseey i 
C. W. N. cxiv]. 

Under this section, letters of administration de bonis non cum testamento 
annexo were granted to an executor who had renounced. [In re Makhum 
Brahmaneey 1899, 3 C. W. N. cccxxxviii]. 

§ 5a« Some recent English cases.— The following are some of the 
most recent English cases in which the Court was of opinion that a grant 
under section 73 of the English Court of Probate Act (corresponding to 
this section) was justificable : — 

{a) To a creditor — Re Autherton, (1892) P. 104. 

(b) To trustee in bankruptcy of sole next-of-kin — Re AgftesCy (1900) P. 60, 

(c) To residuary legatee — Re Massey y (1899) P. 270. 

(d) To next-of-kin jointly with another — Re Walshy (1892) P. 203 

(e) To the partner of one of the executors of the will — Re Toy lory (1892) 

P. 90. 

(f) To a member of the firm of accountants in London — Re SuareZy 

(1897) P. 82. 

(g) To the son pf a testatrix whose husband had deserted her 15 years 
* before her death and had not been heard of since — Re SJwstmthy 

(1894) p. 23. 


(1) Tr. kCoote 291 ; Wms. 4S3 («) : Bro. P. P. 177 j Walker and Elg, 55. 

(2) Tr. fc Coote 291 j Bro. P. P. 178 j Walker and Elg. 57. 

<3) Wxns 453 , it«) : Walker and Elg 55, 57. 

(4 Unriportad. Oecided aStii April, 1^3. 
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(h) To a guardian of the intestate, his next-of-kin, a son, not having been 

heard of for 26 yeras— CalHcott, (18.99) P. 189. 

(i) To attorney of one of two next-of-kins when both abroad — Be Barton. 

(1898) P. II. 

(j) To one of the deceased’s sisters, where the deceased had been murdered 
by her husband — In re Estate of Crippen^ (1911) P- 108. 

§ 6* Where it does not apply. — This section cannot be applied for the 
purpose of dispensing with the rule requiring notice to the persons entitled to 
administration in priority to the applicant. [/« re Cooke i Sw. & Tr. 267]. 
Nor can it be ^plied where there are such persons and they apply for it. 
\Haynes v. Matthews. 1 Sw. & Tr. 462, 463] (i). It is wholly inapplicable 
where there is no want of persons entitled to administration. [Haynes v. 
Matthews^ supra] (2). 

The mere bad character of the executor is no ground for exercising the 
discretion under this section [In re Samson^ L. R. 3 P. & D. 48] (3)- 

§ 7. The discretion how to be exercised.— In exercising the discre- 
tion, the Court is not to be guided by the wishes or feelings of parties, but is to 
look to the benefit of the estate and to that of all the persons interested in the 
distribution of the property. The first duty of the Court, is to place it in the 
hands of that person who is likely best to convert it to the advantage of those 
who have claims, either in paying the creditors or in making distribution : 
the primary object is the interest of the property.”. [Sir J. Nicholl, in Ear/ of 
Warwick v. Greville^ i Phillm. 125 ; see /« the goods of Abinash Chunder Miitery 
7 C. W. N. eexliv] (4). 

Discretion “must be exercised within the limit, to which an honest man, 
competent to the discharge of his office, ought to confine himself’ [Lord 
Halsbury, L. C. in Sharp v. Wakefield^ 64 L. T. 180 ; (1891) A. C. 173]. 

The discretion should not be exercised if it is found the application 
is not bona fide [Narendra Kumar Pramanick v. Charu Chandra Pramanick, 

7 C L. J. 558; 12 C. W. N. 747; see Louiit Kunha v. Coelho, i8 
M. L. J. 158]. 

See supray sec. 40 (P), § i. 


(d ) — Grants with Exception. 
158 , — Whenever the nature of the 


226 (s) 


case requires 


that an exception be made, probate of a 
ProtMtewadminis- will or letters of administration with the 

tMtionwith vUian- j . 1, . . , , . 

nexed subject to ex- will annexed, shall be granted subject to 
caption. exceptioiij^ • 


(I) Tr. and Coote 75 j Coote 73 j Walker and Elg. 35. 
(a) Bro. 177 ! Wms. 4S3-S4 (“)• 

(3) Coote 72 { F. note ) ; Tr. and Coote 73 (F. note). 

(4) Elg. 43 ; Flood. 693 ; Tr. and Cdote 212 ; 
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NOTES AND COMMENTARIES. 

§ 1 . TAe section. § 4 . Where exceptions made. 

§ 2 . Example. § 5 . Where exception not made. 

§ 3. ^^Subject to such exception.^' 


§ 1. The section. — This section is taken from Coolers Common Form 
Practice (i). See secs. 43 (P) and 48 (P) post. 

§ 2. Example. — Thus, if a testator appoint one executor for a special 
purpose or a specific fund only, and another executor for all other purposes, 
the latter may take probate except that purpose or fund. Or, if there be no 
such other executor, the residuary legatee may take administration with the 
will annexed of the deceased’s eifects with the same exception (2). 

§ 8. ‘‘Subject to such exception.” — According to Mr. Henderson, (sub- 

sequently Mr. Justice) it seems, “such exception” includes 
Criticism. not only exception as to representation or property, but 

exception with regard to a part of a will ; as for 
instance, a passage or clause inserted in it, a name, or even a word, having 
no reference to any limitation as regards any property or representation of the 
deceased He says, “ In such cases (/>. where any clause has been inserted in 
a will by fraud or forgery) probate, or letters of administration with the will 
annexed, is granted excepting the particular clause (referring to Indian Succes- 
sion Act, sec. 226). So where words or clauses have been introduced into a 
will by mistake or accident, without the knowledge of the testator, the Court 
may admit the will to probate omitting such words or clauses” [citing Harter 
v. Harter, L. R. 3 P. & D. r i ; Morell v. Morell, L. R. 7 P. D. 68 ; &c] (3). 
With profound respect for the opinion of the learned author, I venture to 
submit that, such words and clauses in a will are not to be excepted from 
probate by virtue of the provision of this section, but on account of the fact 
that they (such words and clauses) do not, according to law, being inserted 
without the knowledge of the testator, constitute anything testamentary (4). 
The same reason which will justify a Court in rejecting an entire will; would 
also justify it in rejecting a portion of it. A word or clause inserted in a 
will without the testator’s knowledge, is no part of the will (5), and it would 
be rejected even if this section had not been enacted. Again, it is to be seen, 
that the exception under this section is to be made only “whenever the 
nature of the case requires,” and not whenever the law requires. But the 
exception of the above mentioned words and clauses is made not because the 
nature of the case requires but becapse the law requires (see § 4, Of , 

course, where such a clause or 'word makes any disposition of property, or 
has reference to the representation of the deceased in time or estate, the 
exclusion or exception of such disposition or representation necessarily amounts 
to an exception of such clause or word. But where they do not operate to ; 
make such disposition or to have such reference, their exception would not, it 
seems, further the object of the section which is, exception of grant or w- 
presentation only, irrespective of such word or clause. In Browne’s Probate 
^ — — * 

(1) Coote x6o ; Tr. and Coote 169. 

(2) Coote 160 ; Tr. and Coote x^. 

{3) H«id 349« 

:* (4) SMW^3«ai Tr. and Coote 95. 

, . < ^ P, P. jPg ; alao «ee, f 4, A (a), in/ra. 
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Practice it is laid down: “ Where the representation of a deceased is divided 
by excepting a previous portion out of the residue, the supplemental grant is 
called a grant CaeterorunC^ (i). 

In Tristram and Coote's Probate Practice, from which this section seems to 
have been taken, the rule is laid down in the following words : — 

“ Probate of a will, or letters of administration with a will annexed, will 
be granted, save and except any particular fund, whenever the nature and the 
law require such exception to be made” (2). 

These authorities seem to preclude the possibility of such exception as Mr. 
Henderson refers to in the passage quoted above. It is worthy of notice 
that the word ‘ Ifi,^* which occurs in Tristram and Coote’s book, has been 
omitted in this section. See sec. 48 (P), post 

§ 4. Where exceptions made.— 

A. Of words and clauses in a wilt — 

(a) Where a clause is introduced in a will fraudulently, and the testator 
executes it being ignorant of its existence, such clause forms no part of the 
will, and probate will be granted omitting or excepting the clause [In re 
Duatte^ 2 Sw. & Tr. 590; In re Oswald^ L. R. 3 P. & D. 162 ; Girish 
Chandra De v. Rasharaj De^ i C. L. J. 109]. See ante sec. 48 (S), § 26, p. 
1 19 and sec. 25 (P), § 6 p. 649 (3). 

ip) Where a clause revoking all former wills was inserted by mistake and 
without any intention, it was ordered to be omitted from probate [Marklew v. 
Turner (1900), 5 C. W. N., cxxxvi ; In bonis Oswald^ supra, followed]. 

{c) Where a residuary legatee wrote her name, underneath the attestation 
clause of a will, but not as a witness, such name was omitted from the grant. 
[In re Sharman, L, R. i P. & D. 661] (4). So in Shafna Charan Kundu v. 
Kheitromoni Dasi[l, L. R. 27 C, 521, at 527; 4 C. W. N. 501], a clause, 
which was inserted in the will after it had been executed, and which bore no 
signature of the testator or of the witnesses, was excluded from the probate. 

B. Of grantor representation.-^Where an old woman who bad merely 
lost her eye-sight, ordered her attorney to draw a will for her, and the 
attorney fraudulently inserted a clause bequeathing the residue to himself, and 
under various pretences kept the will back from her, the Court ordered the 
clause as to the residue to be struck out. Accordingly, probate was granted save 
cmd except the disposition of the residue [Barton v. Robins, 3 Phill. 45s] (*) (s)* 


(a) In this case, it is submitted, although the clause was struck out, the exception 
mdde so far as this section is concerned, not of the clause, but of the grant as regards 
the residue. In other words, the clause was struck out,, pot because “ the nature of the case” 
required, but because the law required, that clause not being a portion of the will ; and so 
soon as the dause was struck out, ** the nature of the case” requiring, the grant was made 
subject to the exception of the residuary clause. Here there was a division of the representor, 
tion in e^Ote. w, 


Bro. P. P. 198 ; Wms. 532. 

Tr. and Coote 169 ; Cpote i( 5 o. , , 

Bro. P. P. 123 ; Wms. 382 ; Hend. 342 ; Theob. 19, 3rd Edn. ; 24, 5th Edn. 

Bro. P. P, 125 ; Wms. 383 ; Hend. 342 ; Theob. 28, 3rd Edn. ; 32, sth Edn. 

Bra P. P. 123. ; ' ' 
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C. Of offensive matter , — The Court may in certain cases of special and 
definite character exclude from the probate offensive and libellous passages. In 
In re Honeywood [L. R. 2 P. & D. 251], the Court refused to omit from the 
probate a paragraph in a will which though offensive, was not calculated to 
injure. Butin In re Wartnaby\\ Rob 423] and Marsh v. Marsh [i Sw. & 
Tr. 528, 536J such passages were omitted (i). 

§ 6. Where exception not made. — (a) where the whole estate of the 
testator vests in the executor under section 4 (P) ante^ no exception can be 
made under this section \In re Thaker Madhavji Dharamsi^ I. L. R. 6 B., 
460]. 

ip) Where a residuary legatee who prepared the will was directed to give 
further legacies which he intentionally omitted, and at the time when the 
will was read over and executed the further legacies were not present to the 
mind of the testator as the residuary legatee knew, it was held that the will 
was nevertheless entitled to probate [Mitcheii v. Gard^ 3 Sw. & Tr. 75] (2). 


159 . — Whenever the nature of the case requires 

227 I s) 

that an exception be made, letters of 
Administration with administration shall be granted subjec;t 
to such exception. 


NOTES AND COMMENTARIES. 

§ 1 , section, § 4 . Where grant tender this section 

§ 2 . Example, refused, 

§ 3 . Administration with exception, § 5 . Where such grant allowed. 


§ 1. The section. — This section and the last preceding section are 
alike. The former treats of administration with exception in cases of intestacy, 
the latter treats of probate or letters of administration with the will annexed in 
cases of testacy. In both, the grant is to be made under the same condition, 
i, e,, “ Whenever the nature of the case requires.” 

In Tristram and Coote’s Probate Practice, the rule is laid down in theae 
words ; “ So, where the nature of the case and the law require it, the Court wilft.;; 
grant mere administration ‘ save and except * ” (3), (see § 3, infra), 

§ 2. Example* — Where a testator has made his will for a patticular ^ 
limited purpose only, ^as appointing an executor for the administration of his 
property in some particular District or Country) and has died intestate as to all 
other property, his next-of-kin, without waiting for the executor to take the 
Jimited probate may take administration under this section, of all the deceased's 
effects, except what the testator has himself excepted (4). (See next para.) 

(i) Wms. 383 ; Bro. P, P. 125 ; Hend. 342 ; Theob. 21, 3rd. Edn. ; 24i Sth Edn. 

. (2) Wms. 362 ; Theob. 21, 3rd Edn. ; 241 5th Edn^ 

{3) Tr. and Coote 169 j toote 1(^70. 

(4) Tr.and Co«rte 169.70 j Coote 161. 
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§ 8. Administration with exception* — This is also called administra- 
tion or grant ‘ save and except.* It is the reverse of Cceterorum grant or ‘ grant 
of the rest * ( see next section). It precedes instead of following the particular or 
limited grant. When the grant follows the limited grant it is styled ‘ grant of 
the rest,* or Cmterorum grant. Thus, if A -be an executor for a special purpose 
or fund, and B an executor for all other purposes, and B takes out probate first, 
the grant to B is a grant * save and except* the special fund or duty, or, as this 
(and the preceding section) section provides, “ subject to such exception.* 
But if A being the limited executor, had taken out probate first, the grant to B 
would then have been Cceterorum^ or ‘grant of the rest.* Hence it is clear, the 
difference between these two grants lies only in the order in which they are 
taken. In fact, ijiese two grants are made for the same purposes and under the 
same conditions. 

In practice, “ the grants of probate and administration, save and except are 
usually made in the first instance without the [mrties waiting for the limited 
grants being taken** (i). 

§ 4. Where grant under this section refused.— As a general rule, 
if Hindus take out letters of administration at all, they 
“ Hindus to take out niust take out general letters of administration for all 
general letters of property, moveable as well as immoveable. Ordinarily, 
administration. therefore, they are not entitled to limited grants of 

administration ; so that, no grant save and except or subject 
to exception, can be made to them, except under circumstances of an excep- 
tional nature {In re Ram Chand Seal, I. L. R. 5 C., 2, ; 4 C. L. R, 290 ; In re 
Grish Chandra Mitter, I. T^. R. 6 C., 483 ; 7 C. L. R. 593 ; Kadumbini Dasi v. 
Koylash Kamini Dasi, I. L. R. 2 C., 431, distinguished ; see Thaker Madhavji 
Dharamsi, I. L. R. 6 B., 460]. 

§ 5. Where such grant allowed.- In in the goods of Suttya Krishna 
w- » t Ghoshal (I. L. R. 10 C., 554), a limited grant of adminis- 
(Sosa?^*^^ Krishna Oration was allowed, the circumstances of that case being 
* sufficiently special to take it out of the operation of the 

rule laid down above (/. e,, in In re Ram' Chand Seal, 6^r.) These circum- 
stances were ; — 

Certain joint property in which five brothers were interested being the 
subject of a suit in which the rights of all parties were fully ascertained and 
decreed, one of such parties, Cowar Suttya Krishna Ghoshal, who died after 
the decree, was declared entitled to a 5-3oth share in the joint estate. 
Subsequently, several orders were made in the suit, such as, appointing a 
receiver, ordering partition, excluding certain properties from partition and 
directing an account. 

On a partition, a s-3oth share in the properties ordered to be partitioned was 
allotted and made over to the guardian of the infant children of the deceased, the 
remainder of the unpartitioned property remaining in the hands of the Receiver. 
On the taking of account, it was ascertained that the deceased sharer had 
during his lifetime overdrawn from the joint estate, and that the sum so over- 
drawn by him would have to be made good out of the S-30th share decreed to 
him. It appeared, however, that what had been allotted to him in severalty and 
was not in the hands of the receiver, would be insufficient to settle the charge 


(1) Coote 161. 
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against the estate of the deceased. Braides, ‘ 

would have to be administered had virtually been sufficienUy “ 

suits that were going on, and in effect there was no matter of administration ro 
pSfoS w the .rforetaid s-joth 8l»re. Thus 

no object in vesting in the petitioners as administrator the property which had 
£?eJdy been in tL hands of the receiver. It was in these circumstances that 
the exception was made as prayed. 


(e) — Grants of the rest. 

^ii§-""Whenever a grant with exception of 
probate, or letters of administration with 
or without the will annexed, has been 
tration of the rest. made, the person entitled to probate or 
administration of the remainder of the 
deceased’s estate may take a grant of probate or letters of 
administration, as the case may be, of the rest of the 
deceased’s estate. 


NOTES AND COMMENTARIES. 


Grant Cjeterorum. — The grant under this action is technically called a 
‘grant caterorum.’ “ The probate or administration following up^on a limited 
grant is caterorum.” It is made when the testator has appointed an executor 
for a special purpose or a specific fund together with another executor for all 
other purposes and effects, and the first mentioned executor has^takra his 
limited probate, the other may take probate of the rest of the testator s effects. 
So, where the deceased has made a will and appointed an executor for a special 
purpose, or for a specific fund or property only, and has died intestate m all 
other respects, his next-of-kin, after the executor has hroited probate ot 

the will, are entitled to administration of the rest. Similarly where a limited 
administration has been granted of the estate of an intestate, his 
entitled, under this section, to take administration of the rest of the deceaseds 
estate (i). 


There is no mention in the Act of a grant caterorum with the will annexed. 
But it admits of no doubt that here, as in England, if a limited grant h^ pe^ 
previously made, the residuary legatee may at any time come in and lake 
administration with the will annexed of the rest of the testator s effects (i). See 
secs. 42 (P) & 43 (P), ante. 




} Tr. and Coote 17O1 171. 
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(/). — Grants of effects unadministered. 

161 . — If the executor to whom probate has been 

granted has died leaving a part of the tes- 
***'” estate unadministered, a new repre- 

sentative may be appointed for the pur- 
pose of administering such part of the estate. 


NOTES AND COMMENTARIES. 


§ 1 . 

§ 2 . 

§ 3 . 
§ 4 . 

§ 5 . 

§ 6 . 


Preliminary. 

§ 

7. 

What Acts amount to adminis- 

“ To whom probate has been 



tration or intermeddling. 

granted^ 

§ 

8 . 

What Acts do not so amount. 

Where several executors. 

§ 

9 . 

Grant de bonis non on adminis- 

Grant de bonis when to be made 

§ 


trator's death. 

and On what principle. 

§ 10. 

“ Has died:' 

De bonis grant and original grant § 

11 . 

“ May." 

Estate u nadministered. ” 

§ 12. 

Rights and liabilities of an ad- 


minisirator de bonis non. 


§ 1, PpellUfllHaPy. — This section treats of what is called grant de bonis 
non administratis^ or shortly de bonis non or simply de bonis, 
Grant de bonis non« which is a species of grant limited in estate which the 
deceased had in his representative character (2). In other 
words, it is an administration “of the goods of the original testator left 
unadministered by the former executor” (3). 

The subject of grants of effects unadministered (under this section) may be 
considered, — {a) with reference to the death of an executor, and {b) with refer- 
ence to that of an administrator (4). This section deals with the former, 

“It frequently happens, that after an executor has taken out probate, or 
an administrator a grant of letters of administration, with or without the will 
annexed, and before such executor or administrator has fully carried out the 
provisions of the will, or distributed the assets, as the 
The reason. case may be, his office is determined by his death, 

inability or the like. It then becomes necessary to 
provide for the complete carrying out of the object for which the original 
grant was made. The Court in such a case • * * appoints a new 

representative” ; and grants him administration de bonis non, as it is commonly 
called (s). For in such a case, the estate of the deceased “ is absolutely 
unrepresented until some one comes forward and gets a grant of letters.” 
[Macpherson J. in De Souza v. Secretary of State for India, 1874, 12 B. L. R. 
4 a 3 i 0 . C. J.] 

(t) Coote 169. 

(a) Bro. P. P. 183. 

(3) Wms. 478. 

(4) Wms. 477- 

(5) Bro. P. P. 183 ; Coote 163 ; Tr. |u>d Coote 17a j Big. 84. 
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It is clear, therefore, that all grants of whatever description may be 
followed by de bonis fion administration. The 
following are instances in which de bonis grant may 

^ * * be allowed : — 

{a) Where a grantee of administration ad litem [see 38 (P.) ante\ dies 
before the termination of the proceedings (i). 

ip) Where an executor having taken probate of a copy or contents of a 
will [secs. 24 (P), 25 (P) and 26 (P), ante\, or an administrator having taken 
letters with such copy or contents annexed, dies, leaving the estate unadminis- 
tered (2). 

(^) Where an administrator Coeterorum [sec. 44 (P), ani^ dies without fully 
administering the estate (3). 

(p[) Where an executor or administrator who has taken a grant limited to 
a particular estate or fund [sec. 35 (P), ante\ dies before that estate or fund 
has been fully administered (4)'. 

(tf) Where a lunatic for whose use and benefit administration has been 
granted [sec. 33 (P), ante^ dies before full administration (5). 

(/) Where an executor dies in the lifetime of his attorney-administrator 
[sec, 28 (P), ante'l and before the estate has been fully administered by the 
latter (6). 

(^) Where the sole minor, or all the minors, [secs. 31 (P), 32 (P), ante^ 
(where there are several) die before attaining majority (7). See post § 9. 

In all these cases, the de bonis non grant is to be made to those persons 
to whom the original grant might have been made according to the nature 
of each case. [See section 46 (P), post\ 

In England the estate of an executor being transmissible (8), where a 
sole executor dies having appointed an executor by his will, a grant de bonis 
becomes unnecessary. But no such transmission being allowable in this 
country the necessity of a grant de bonis non cannot be dispensed with upon 
the death of an executor before he has fully administered the estate. \De Souza 
V. Secretary of State for India, supra.] See sec. 1 1 (P), § 3, ante. 

§ 2t “ To whom probate has been granted/ —Where an executor 
renounces probate, or where he survives the testator but dies without having 
taken probate, or being cited to take probate does not appear to such citation 
^‘the right of such executor wholly ceases and the representation of the 
deceased goes as if such executor had not been appointed” (9) [see section 
19 (P), ante]. Therefore, it is only when the executor dies after probate has 



(1) Tr. and Coote 179. 

(2) Tr. and Coote 177, 
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been granted to him that an administration de bonis non can be granted under 
this section (i). 

§ 3. Where several executors. — But where there are several executors 
and one of them dies after probate, the representation survives to the surviving 
executors, and de bonis grant is unnecessary. [See sec. ii (P), ante,'\ 

§ 4. Grant de bonis when to be made and on what principle.— it 

is only upon the death (2) of a sole executor or sole surviving executor after 
probate, and before the estate is fully administered, that an “administration 
de bonis non with the will annexed will be granted according to the principles 
already laid down [sections 18 (P) to 21 (P), ante\ to the person or persons, 
or their repres^j^itatives, who would have been entitled to it had no executor 
been appointed, or had the executor when appointed renounced, or died 
without taking probate, or been cited to take probate and failed to appear to 
such citation” (3). [See In re Mary Hemming^ I. L. R., 23 C., 579 ; Javerbai 
V. Kablibai^ I. L. R., 15 B. 396, at 328 ; In re Patterson^ 2 C. W. N. cccix ; In 
re Makhun Brahmanee^ 3 C. W. N. cccxxxviii]. In the case last cited the 
dc bonis grant was made to a stranger, the executor having renounced. See 
infra § 10 and sec. 46 (P). 

In cases of debutter property, administration de bonis non is required to be 
granted on the death of each shebait or trustee to the next succeeding trustee, 
for otherwise the estate would be left unrepresented [Runjit Singh w, /agannath 
Prasad GuptOy L L. R. 12 C., 37«>« See the facts of this case in S 6 infra,'\ 

§ 6. De bonis grant and original grant. — The grant of administra- 
tion with the will annexed which is made where the executor has died without 
having taken out probate, or renounced, or failed to appear on citation, is not a 
de bonis non grant, but it is original grant (see § 2, supra). So, where a sole 

executor or a sole surviving executor dies before probate but after having 

administered the estate in part, the administration that is granted is original 
grant and not grant de bonis non ; “ because, although the acts done by the 
executor are good [see sec. 1 2 (P) ante] the administering is an act in paisy 

of which the Court of Probate cannot take notice” (4). But, if an executor 

die immediately after taking out probate, without doing anything else, the 
grant that will follow will be a de bonis grant, and not an original grant ; for, 
the very act of taking out probate amounts to administering [see § 7 
infral, and the executor is, therefore, to be held to have died having adminis- 
tered in part. Thus it is plain that, broadly speaking, every first grant is original 
grant, though every second grant is not necessarily a grant de bonis non. See 
infra sec. 46 (P). 

§ 6. “Estate unadministePed.” — The question seems to be whether 
anything in relation to the deceased, or in which the deceased was interested 
remains undone. Where for instance, an administratrix applied for permission 
to mortgage certain property left by the deceased, alleging that it was necessary 
for the purpose of defending a suit, and to repair certain houses, as well as to 
meet certain other expenses ; it was held, that inasmuch as there were no 
debts or legacies to be paid, the administration was at an end and the petitioner 


(1) Bro. P. P. 184. 

(2) See iff ra $ 10. 

(3) Bro. P. P. 185 ; Wms. 4781 479* 

(4) Wms. 4781 P- P- 183, 18^ 
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was in possession of the properties of the deceased, her husband, not as an 
administratrix, but as his widow and heiress, and no such permission wm 
necessary. [/« re Nursing Chunder Bysack 1899, 3 C W. N. 635]. Here it is 
clear that, at the time when the application was made there was nothing in 
relation to the deceased, 1 nothing in which the deceased was interested, the 
interest that was left being that of the widow, the heiress. Thus, as held in 
that case, where no debts or legacies remains to be paid, the administration is, 
generally speaking, at an end, that is, the estate is fully administered. 

In Ritchie v. Rees [i Add. 144] (i\ the fact that a period of forty-five 
years had elapsed from the death of the deceased, was held to be sufficient, 
in conjunction with the arcumstances^ to raise the presumption* of the estate 
having been fully administered ; that is to say, whatever interest there was in 
relation to the deceased, had all ceased to exist. In Chandi Charan Mandal 
V. Banke Behary Mandal [10 C W. N. 432] such presumption was raised 
after the lapse of 20 years from the death of the testator. 

In Runjit Singh v, Jagannath Prosad Gupta ( 1 . L. R. 12 C, 375), 
the testatrix, Ram Annapurna, by her will dedicated certain immoveable 
property to the sheva of an idol, and constituted her daughter in-law, 
Sreemutty Anandmoyee, shebatty and authoiized her to appoint a shebait 
in her place, i>., the next shebait Anandmoyee was also appointed an 
executrix by implication, and as su<^h she obtained probate, and during her 
life fully represented the estate of tlie deceased, both as a trustee for the idol, 
and as an executrix under the will. She died, however, without appointing any 
shebait as directed by the will. The respondant Jagannath Prosad Gupta^ 
sister’s son of the testatrix, thereupon applied for grant of letters of administration 
in respect to the endowed property, and it was held, that under section 45 of 
Act V, 188!, such a grant could be made, inasmuch as no shebait having been 
appointed, there still remained some portion of the estate of the testatrix to be 
administered. In delivering the judgment of the Court their Lordships (Norris 
and Ghosh JJ.) said : “ In the present case, there being an endowment created 
by the will in favour of the idol, the trust is of a perpetual character, and there- 
fore the necessity of administration of the endowed property did not and could 
not cease with the death of the shebaity Anandmoyee. So long as an adminis- 
trator is not appointed the estate would be wholly unrepresented.” That is 
to say, the estate would be left unadministered. In this case the sheba 
is to be carried on according to the will of the deceased, so long as the 
endowment lasts, /. e,y in perpetuity. In the absence, therefore, of the death of 
the deceased as legal personalityy the administration can never come to an 
end fsee Parmananda^ Jivandas v. Venayekrao WassudeOy 1878, I. L. R 
7 B., 19 CowelPs I. A. 86]. 

Where a Hindu by his will bequeathed his landed property (self-acquired) 
to his infant son, agpointing his wife executrix, who took out probate and 
died soon after, and" the infant son sued the defendant by his next friend for 
arrears of rjsjnt, it was heldy that letters of administration de bonis non should 
have been taken out by the plaintiff to entitle him to maintain the suit. Sir 


* This presumption was made in an action for enforcing the exhibition of an inventory 
for which there being no statutory bar, reason and justice were held to prescribe some limita- 
tion, See Wms. 745, loth Ed. 


(i) Wms, 98a. 


! 






Arthur J. W. Coliitis, C, J., and Parker, J:, of the Madras High Court sa^ : “We 
are of opinion that> ^ the executrix died inte^te and without havii^ fully 
administered the trusts of the will, an administration of another sort becomes 
necessary. This is called administration de bonis non*^ [Nara Simmulu v, 
Gulam Hussain Sait^ L L. R. i6 M., 71]. 

§ 7. What acts amount to administration or intermeddling.^ 


A . — Acts done by the executor in relation to the deceaseds estate showing an 
intention to take upon himself the executorship. Magaluri Garudiah v. 

Narayana Rungiah^ I. L. R. 3 M., 359] (i). 


The following are some such acts : — 


(a). The act of propounding a will and taking out probate (2). But mere 
application for probate amounts to nothing [Mohamdu v. 

Examples. Pichery (1894) A. C. 431.] See sec. 102 (P), post. 

[p\ The insertion of advertisement calling upon persons to send in their 
account and pay money due to the testator*s estate \Long v. Symes^ 3 Hagg. 
771. 774] ( 3 )- 

(4 Taking possession of the testator’s goods, and receiving debts due to 
the testator or releasing sUch debt (4). 

Where a man being named as one of the executors, in answer to an inquiry 
as to who were the executors, wrote a letter saying that he and others were 
executors, it was held that this was sufficient to make him liable as executor 
[Fickers v. Belly 3 N. R.. 624] (5). See sec. 128 (S) §.5 4, 6, ante. 

(d). Joining another executor who had taken out probate, in giving a 
power of attorney to one to file or continue a suit in respect of the testator’s 
property [Ayshabai v. Ebrahim Haji Jacoby I. L. R. 32 B. 364 ; 10 Bom. 
L. R. 117 ; see Rogers v. Franky 1 Y. & J. 402. See Wms. 1434, n. (k). 1626, 
n. (t). 

B . — Acts which make a man liable as executor de son tort.\ (6). 


• “ Administration*’—*' Administration ’ in its proper sense, consists in the legal 

proceedings necessary to satisfy the claim of creditors, next-of-kin, legatees, or what- 
ever other parlies may have any claim to the property of the deceased. Accordingly, 
until all such claims are satisfied administration is not complete [Per Mookerjee, in 
Baroda Prosad Banerjee v. Gajendra Nath Banerjee (1909)13 C. W. N. 557 at 572 ; 9 
C. L. ]. 383, at 403]. See supra^ p. 621, F. n. (a). 

t Section 265 of the Indian Succession Act which treats of executors son torty has not 
been incorporated in the Hindu Wills Act or the Probate and Administration Act. Ah 
executor de son tort, otherwise called an executor of his own wrong, is thus defined in that 
section ; — 

" A person who intermeddles with the estate of the deceased, or does any other act 
which belongs to the office of executor, while there is no rightful executor or administrator 
in existence, thereby makes himself an executor of his own wrong” (7).] 

(1) Wms. 282; Bro. P. P. 148; Walker and Elg, 13, 14. 

(2) Walker and Elg. 14. 

(3) Wms. 283; Bro. P. P. 149; Walker and Elg. 14. 

(4) Wms. 282, 283. 

(5) Wms. 283 ; Walker and Elg. 14. 

( 6 ) Wms. 282 ; Bro. P. P. 148 ; Walker and Elg. 14. 

(7) See Wi^. 261 j Bro. P. P. 148 1 Walker and Big. 311. 
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The slightest circumstance of intermeddling will make a man executor 
de son tort \ thus, taking a dog, or even milking the cows of the deceased, or 
taking possession of his bed -stead or Bible, will constitute one an executor 
de son tort(i). So it has been held that killing the cattle of the deceased, 
or demanding his debts will also make a man an executor of his own wrong* (2). 
(See Magaluri Gavudiah v. Narayana Rungiah^ I. L. R. 3 M., 359). 

§ 8. What acts do not so amount.~“ Every intermeddling with the 
goods of the deceased, or with the office and work of an executor, shall not 
be said to be such an administration as to amount to an acceptance of the 
executorship or administration, and so to make a man chargeable as executor 
or administrator” (3). Therefore, merely doing acts of necessity or of humanity, 
will not make one liable as executor or even an executor de son tort. Thus, 
locking up the goods for preservation, directing the funeral of the deceased 
in a suitable manner, making an inventory of his property, feeding his cattle, 
providing necessaries for his children, and such other acts of kindness and 
charity, have been held to be acts which even a stranger may do without 
' incurring any liability (4). 

Repairing houses is not administering when there is no debt or legacy to be 
paid (/« bo 7 ds Nursing Chunder By sack,, 3 C. W. N. 635). 

Nor is a widow’s maintaining herself an act of administration after she has 
taken out probate or letters with the will annexed [Lakshtnt Narain Chatterjee 
v. Nandarani Debt (1908) 9 C. L. J. ri6]. 

§ 9. Grant de bonis non on administrator’s death.— There seems 
to be no provision in this act under this head. It is, however, clear that, if a sole 
administrator with or without will, die after grant, but before he has fully 


Exceptions : — (1) “ Intermeddling with the ^oods of the deceased for the purpose of 

preservings them, or providing for his funeral or for the immediate necessities of his family 
or property, does not make an executor of his own wrong (8). 

(2) *' Dealing in the ordinary course of business with goods of the deceased received from 
another, does not make an executor of his own wrong.” 

The term executor de son tort is used indifferently of those who “ intrude themselves 
into the affairs whether of testates or intestates ” Accordingly there cannot be an administra- 
tor de son tort (9). 

♦ A person who takes possession of or intermeddles with the estate of a deceased person 
without being appointed an executor, is an executor de son tort, and is liable both under 
the Hindu and English law [see Kana Kamuca v. Venkataatnam^ 1 . L. R. 7 M., 586; Maga~ 
iuri Garudiah v Narayana Rungiah, I. L. R. 3 M., 359; see also Framji Dorabji Ghaswala 
V. A'ddrji Dorabji Ghaswala, I, L. R. t8 B., 337 ; Navasbai v. Pestonji Ratonji, I. L. R. 21 B., 
400 ; Suddasook Kootary v. Ram Chunder, 1. L. R. 17 C., 620; and see the observations of 
Phear, J., in Jogendra Narain Deb Roykui v. Temple, 2 I., Jiir. N. S. 224]. 

•1 

Intermeddling after order but before issue of probate; makes one executor de son tort 
{Navaeh(w\, Pestonji Ratanji, supra). 


(1) Wms. 261 ; Walker and Elg. 312. 

(2) Wms. 261, 262. 

(3) Shep. Touch. 467. 

Shep. touch. 467^; Walker and Elg. 312. 

(8) Wms. 261, 262. 

(9) Walker atid Elg, 31 1. 
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administered the estate, grant de bonis non will be made as in the case of a 
sole executor’s death under similar circumstances (i). 

Where letters of administration to the estate of an intestate were granted 
to the widow of the deceased, limited during the minority of her son, and the son 
died before attaining majority and before the estate had been fully administered, 
it was keld^ that letters of administration de bonis non to the estate of the 
deceased husband might be granted to the widow \In the goods of Gin's Chandra 
Miner, 6 C. W. N. 581]. 

As to the person entitled to administration de bonis non on the death of 
the original administrator, see sec. 46 (P), § 2. 

§ 10. “His died.” — It seems, the office of an executor or administrator 
may be determined by causes other than death before any grant de bonis non can 
be made. In In re Patterson {2 C. W. N. cccix) such determination was 
caused by the original administrator’s conviction and imprisonment, on account 
of which his letters of administration being revoked, grant de bonis non was 
made. 


§ 11. ’ — The word “ may” in this section is not to be construed 

as merely permissive but as directory, and as showing the course which the 
Legislature intend should be adopted \Pe Souza v. Secretary of State, 12 
B. L. R. 423]. 

§ 1 2. Rlgfhts and liabilities of an administrator de bonis non.-- 

When such an administrator is appointed, he becomes the only representative 
of the party originally deceased, and the property fully vests in him, so that he 
has power to dispose it of “ in such manner as he thinks fit.” (See /n re 
Hemming, 1896, I. L. R. 23 C, 579). An administrator de bonis non succeeds 
to all the legal rights of the original administrator in liis representative capacity 
[Catherwood V. Chabond, i B. & C. 150 and 154] and his title is sufficiently 
proved by the letters de bonis non, without the production of the letters granted 
to the original administiator (Ibid) (2). 

If the original executor or administrator has fraudulently alienated the 
assets in collusion with the vendee for his own benefit, such assets will be 
considered in equity as un ad ministered and will pass to the de bonis non 
administrator, who may have the sale annulled [Cubbidge v. Boatright, i Russ. 
C C. S49l 

It follows, therefore, that upon the death, removal or resignation of an 
administrator or an executor, the successor may sue for and recover against 
him, his sureties and representatives, all property of whatever nature of ^ the 
deceased, in his hands, and demand an account of any property converted or 
squandered, whether the debts have been paid or not, so long as any duty 
remains to be performed by an administrator. In other words, it is the duty of 
the successor in administration to recover the whole estate, to take possession 
of it and to demand accounts from the person who has preceded him in the 
administration [Fotherley v. Fate (1747) 3 Atk. 603; Barada Prasad Banerjee 
V. Gajendra Nath Banerjee (1909) 13 C. W. N. 557 ; 9 C. L. J. 383]. 

Any judgement or decree passed against the former grantee is binding upon 
the new grantee \Bai Meherbai v, Maganchand, 29 D., 96 ; 6 Bom. L. R. 853J. 

, , L-- *' ■ ■ ■ ' I I f 1.. , ■ I 

(1) Wms. 481 ; Bro. F. P. 187 ; Tr. and Coote 173; Coote 168, 

(t) Wms. 479 i Walker and Elg. 65, 99. 
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— jjj granting letters of administration of 
an estate not fully administered, the Court 
of ^erts ttiuS^n! shall be guided by the same rules as apply 
istered. original grants, and shall grant letters 

of administration to those persons only to whom original 
grants might have been made. 


NOTES AND COMMENTARIES. 

§ 1 . The section. § 3 . De bonis non ^rant with copy or 

§ 2 , “ The same rules as apply to original contents of will annexed, 

grants” § 4 , Where grantee lunatic. 

§ 5 , Original grant. 


§ !• The section. — “The Probate Act, after laying down in section 45 
that in cases where the whole of the estate has not been administered by the 
executor, a new representative may be appointed for administration, provides in 
section 46 that in such cases the Court, in granting letters of administration, 
shall be guided by the same rules as apply to original grants, and shall grant 
administration to such persons only to whom the original grants might have 
been made"' [J^unjit Singh \. fagannath Frosad Gupta, I. L. R. 12 C., 375, 
per Norris and Ghosh,//.] (i). 

§ 2. **The same rules as apply to origrinal gri’ants.”— in making 
grants of letters of administration no distinction is made between original 
grant and a grant de bonis non. As regards such grants, the established prin- 
ciple of the English Courtis, that “ the administration shall be committed to 
him who has the greatest interest in the effects of the original intestate.” [Re 
Fountmy, 4 Hagg. 289]. But this rule is not obligatory (2). The Court has 
a discretion in the matter and on sufficient grounds being shown will depart 
from the general practice. On this point Lord Penzance observes : — “ There 
are three propositions established : The first is, that the Court is not bound by 
^the Statute to make the grant to the jiarty entitled in distribution. The second 
is, that the general practice that prevails would enable the party entitled in 
distribution to obtain the grant on application at the registry, the right of a 
party originally entitled being preferred to that of a party having a derivative 
interest {e. g., the personal representative of the next-of-kin). The third propo- 
sition iSi* that the whole matter is in the discretion of the Court.” tin In re 
Carr, L. R. 1 P. & D. at p. 292). (3) 

Where an ordinary administrator dies leaving a portion of the estate 
unadministered, it is the established priictice in England to consider who were 

fij Tj. Gootc 172 ; Coote 166 ; Bro. P. P. lyg. 

<S|I ^ to) ; Walker and Elg. 54. 

^ Sli6.',r..P. iW 
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the n^xt-of-kih at the time of the death of the intestate, and not who may 
happen to be the next-of-kin at the time of the grant de bonis (i). 

In In re [(1899) P. 265], the Court, having with the consent of all 

interested parties, made a grant with the will annexed to a stranger, on the 
ground ('/«/■«»' that he had a special knowledge of the business of the 
deceased, . on the death of such administrator, leaving a portion of the assets 
unadministered, made a grant de bonis non to his partner. 

Section 73 of the Court of Probate Act, 1857 (20 and 21 Viet. C., 77), 
applies as much to grants de bonis non as to original grants (2). See ante 
sec. 21 (P) ^ 2, 4, and sec. 41 (P). 

Where property was dedicated for the sheva of an idol, a>id the shebait or 
trustee ha%'ing died without appointing the next shebait, the heir of the testatrix 
applied for letters of administration, it was held that, under section 46 
Act V, 1881, read with sections 18 to 23 of the same, the applicant was 
entitled to the grant, “ for, as heir, the original grant in respect to the debutter 
property might have been made to him.” \Runjit Singh v. Jaggannath Prosad 
Gupta, suproL^ 

§ 3 . De boats grant with copy or contents of will annexed.— If 

an executor, having taken out probate of the copy or contents of a will, or an 
administrator, having taken letters with such copy or contents annexed, dies 
leaving the estate unadministered, letters of administration de bonis non (with 
the copy or contents annexed) will be granted “ it being again shown that the 
original will has not been found or recovered or transmitted, according ^ the 
case may be.” [See ante sections 24 (P), 25 (P) and 26 (P)]. Hut if the 
original will be forthcoming, grapt will be made with the original 
will annexed, upon such evidence as would be required in an original grant. (3) 

§ 4. Where grantee lunatic.— Where a person being a lunatic or of 
unsound mind, cannot obtain de bonis grant, though entitled to it, such adminis- 
tration will be granted for his use and benefit to the same person to whom an 
original grant might have been made under the same circumstances. In such 
case the lunacy or unsoundness of mind is to be proved as in an original 
grant (4). The same rule applies where an administrator caeierorum dies 
without fully administering the estate, and also in cases of grants save and except 
and other grants. See ante sec. 45 (P), § i. 

Sir Whitley Stokes says, in reference to this section : “ But this rule does 
not bind the Court to perpetuate an error. Where a correction has become 
necessary it will make the necessary variation. Thus in England, where the 
Probate Court erroneously considering that a testator had not disposed of his 
residuary estate, granted administration with the wiU annexed to one of the 
next-of-kin of a testator, it afterwards granted administration de bonis non 
to the person whom the Court of Chancery had in the meantime decided to 
be a residuary legatee. ’ [Warren v. Kelson, 1 Sw. & Tr. 290) (5). 

§ 5 . Original grant— See aw* sec. 45 (?) § (5). 

(I) Fowl, and Oakl. 189, 4th Ed. 

Ibid^ 

(3) Coote 167, 173 : Tr. and Coote 177,, i8a. 

(4) Coote i6» ; Tr. and Cwte 177. 

(5) Stokes Act X, p. IS4 i Tr. and Coote 173. , 
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163. — ^ . — When a limited grant has expired by 
effluxion of time, or the happening of the 
event or contingency on which it was limit- 
th(L ®d, and there is still some part of the 

M*dii^istMed***** deceased’s estate unadministered, letters of 
administration shall be granted to those 
persons to whom original grants might have been made. 


NOTES AND COMMENTARIES. 

§ 1. Supplemental or censate grant. 55 3. Illustrations. 

§ 2. Supplemental or cess ale grant § 4. Miscellaneous, 

and de bonis grant distinguished. 


§ 1. Supplemental or Cessate grant. —The grant under this section 
is called supplemental or cessate grant ; it is also termed second grant, being a 
regrant of the whole of the personal estate of the deceased. Where the original 
grant is limited for any spe^'ified lime, or until any specified event, the represen- 
tation of the deceased effected thereby is the 7 vhole representation^ although only 
for a time, and in such case, it is clear, no other grant can be made until such 
time has elapsed or the event or contingency happened. A grant, for instance, 
made under section 28 (P) or 31 (P), ante., i.e.., a grant durante absentia or 
minore aetate, is a grant of the whole representation, expiring on the return 
or coming of age of the party entitled (see In re Giris Chandra Milter., 6 
C. W. N. 581). Until, therefore, the party entitled returns, or arrives at age, 
he cannot apply for a general and regular grant. This general and regular 
grant is supplemental or cessate grant. It is an absolute and permanent grant, 
following a temporary one (1). 

§ 2. Supplemental or Cessate grant and de bonis grant distin- 
guished.— Bbth these grants are required when the deceased's estate has not 
been fully administered. But yet there is a distinction between the two. 
This distinction may be explained by the following passage from Browne's 
Probate Practice “ Although the first grant (i. tf., grant limited in time) would 
seem to be equally determinable by the happening of the particular event, as 
by the death of the grantee, yet a distinction is taken between a supplemental 
or cessate grant and a grant de bonis ; and rightly so, because, in the latter 
case, the grant was originally of the entire representation, the fee simple, as 
it were, of the representation ; whereas, in the former, the original grant was 
a kind of leasehold of, or determinable estate in, the representation, determin- 
ing of itself on the effluxion of time, or on the happening of a particular 
event. This distinction is not merely technical, for a cessate grant is a renewal 


(j): Ti*. and Coote 180 ; Coote 171 ; Bro. P. P. 109. 
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of the entire original grant, while a grant de boms is only a grant of so much 
as is unadministered ” (see Abbott v. Abbott^ 2 Phillim 578) (i). 

§ 8* IllustPAtions* — The following illustrations (2) may be deemed 
useful : — 

(/) Where an executor appointed for a year takes probate, the grant ceases 
on the expiration of the year, and the substituted executor, if there be one, 
takes probate, which is cessate grant. 

{it) Where an administration with the will annexed is granted for the use 
and benefit of a lunatic executor, and such executor becomes sane, the grant 
ceases, and he may take probate of the will, under this section. 

(m) Where**' 2 n administration with the will annexed is granted to a 
guardian for the use of an executor during his minority and such executor 
arrives at majority, the administration ceases, and probate is granted to him 
under this section. 

{iv) Where in an administration granted as in illustration (m), the guardian 
dies during the executor’s minority, the administration ceases, and supplemental 
grant is made "to a new guardian. 

(v) Where an administration with the will annexed is granted to the 
attorney of the executor, and the executor applies for and obtains probate, 
such probate is a cessate or sujiplemental grant. 

(vi) Where an administration is granted of the contents of a will limited 
until the original or an authenticated copy of the same is produced, the 
grant ceases on the original or an authenticated copy of the will being discovered 
and brought before the Court, and the probate of the original or of the 
authenticated copy which follows is a cessate grant. 

{vii) Where an administration is granted pendente litCy the grant ceases on 
the determination of the suit, and the subsequent grant to the executor or 
next-of-kin is a cessate grant. 

§ 4 . Miscellaneous. — An administrator taking a grant under this section 
is required to execute bond and give security to the 
Bond. same amount as the original administrator did in the 

first instance, although the estate might have been partly 
administered (Abbott v, Abbott, 2 Phillim 578) (3). 

(1) Bro. P. P. 199. 

(2) Coote 172-74; Tr. and Coote 181-83. 

(3) Wms. 532; Bro. P. P. 199 ; Tr. and Coote 180 



CHAPTER IV. 


ALTERATION AND REVOCATION OF GRANTS. 

164 . — — Errors in names and descriptions, or in 

setting forth the time and place of the 
What errors may deceased’s death, or the purpose in a limited 

be rectified by Court, , 

grant, may be rectified by the Court, and 
the grant of probate or letters of administration may be 
. altered and amended accordingly. 


NOTES AND COMMENTARIES. 

§ 1. The section, § 5. Apparent result of the cases, 

§ 2. Errors in names and descrip- § 6, Mistake^ — ommissions and inser- 
tionsy f^c.” tions, 

§ 3. “ The purpose in a limited grant § 7. The general rule, 

§ 4 s Illustrative cases, § 8. Miscellaneous, 


§ 1. The SOCtion. — This section contemplates three classes of errors, that 
is, ( i) errors in names and descriptions, (2) errors in setting forth the time and place 
of the deceased’s death, and (3) errors in the purpose in a limited grant. Of 
these the ist and the 3rd are sufficiently comprehensive to include all possible 
errors. For instance, names and descriptions,” there being nothing to the 
contrary in the context, must be held to have reference to things as well as 
persons. 

§ 2. “Errors in names and descriptions, For instance, 
where the surname or Christian name of the deceased has been misspelled, the 
status of the deceased misstated, or the time of the deceased’s death or the 
value of the properly misrepresented; “or where the administratrix being a 
spinster when sworn to the oath, has married before the grant is sealed ; or the 
intestate is described as a bachelor without parent, but in fact died a widower 
without child or parent” (i). Alterations in respect of names or descriptions 
are not confined to those of the testator, but may be made in regard also to 
executors or administrators where omissions or mistakes have been made (2). 

§ 8t The purpose In a limited grant.’[— As, for instance, where there 
has been a misdescription of the property which is to be administered, or a 
misrecital of the power under which a will has been made, or of a deed by 
which a trust has been created (3). 


<i) Tr, aftd Cqet® tSs; Coote 175 ; Bro. 




P. P* 264* 
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§ 4- Illustrative cases. — In in the goods of fVhite [(iSyS) I. L. R. 
4 C., 582] the probate was allowed to be amended by substituting the word 
“ward*^ for “white*^; in In re Towgood (L. R. 2 P. 4& D. 408) by allowing a 
further description of the deceased to be added to it (i) ; and in In re Allchin, 
(L. R. 1 P, & D. 664) by ordering a memorandum tp be endorsed on the 
probate, after it had issued, showing the true date of the will (2). So, in 
Gerindra Kumar Das Gupta v, Rajes 7 vari Roy ( 1 , L. R. 27 C., 5), error in 
the printed form of the probate was allowed to be rectified. 

§ 5. Apparent result of the cases. — P'rom the foregoing cases the 
following conclusions may be drawn : — (a) 'Fhat the “ error” must be in the 
probate or lettei^*of administration ; (h) that such error may or may not be 
independent of any corresponding error in the will ; (c) that the error must be 
discovered after the grant has been made ; and (d) that the error must not 
constitute or have reference to any disposition of property or representation 
of the deceased (a). 

(a) If there is any error or mistake in the will, and it is discovered before the grant 
is made, such error, it seems, will be rectified as soon as it is discovered, so that, there will 
be no chance of its being incorporated in the grant. Thus in /» re Shuttleworth [i Curt. 
“ 9*0 (3)* where the executor and universal legatee had been described in the will by a wrong 
name, and probate was given in the right name, there was no error in the grant, i e., the 
probate, but it was in the will, and was rectified as soon as it was discovered before the grant 
was made. If. however, the error had been discovered after the grant, the rectification would 
have resulted in the amendment of (he probate and the case would come under the 
operation of this section. Hence it is said, “ It will occasionally happen that after a grant 
has been made an error of some kind is discovered” (4). 

But then it may be questioned, how can a will be amended, or any error in it rectified 
by the Court? In In re Shuttleworth {supra)^ it was with the consent of the testator's 
next-of-kin that the error in the will was rectified. But it has been held — The Court 
cannot, even by consent, order a passage of the will to be expunged, which the testator, 
being of sound mind, intended to form a part of it” ^Curtis v. Curtis, 3 Add. 33] ; nor can it 
“alter the will by substituting one name for another, however cogent the evidence of 
mistake may be” [/« re Collins, 7 Notes of Cas. 278] (5). 

As regards such rectification, the general rule seems to be that, “ However clearly an 
error can be established in a will, unless words have been inserted by fraud or by mistake 
without the knowledge of the testator, the Coiirt'cannot correct it either by the omission of 
words or by the insertion of other words ” ^Harter v. Harter, L. R, 3 P. & I). 1 1] (6). 
See ante sec. 42 (P), $ 4. 

Thus it is clear that, where any word or passage has been inserted in a will by fraud or 
mistake and without the knowledge of the testator, such word or passage may be expunged 
by the Court before any grant is made. There is no provision in this Act or in the Indian 
Succession Act, specifically authorizing the Court to exercise any such power [see sec. 42 
(P)]. But if the insertion of any such passage or word (t.e., the error) be discovered after 
the grant has been made, and as a necessary consequence, after it has been embodied in the 
grant, the matter will come under the operation of this section, and the error being rectified, 
the grant will be altered or amended. 

It may be remembered, as already seen, that, such word or passage will come under the 
operation of this section only if it does not constitute or has reference to any disposition of 
property or representation of the deceased. Should, it, however, constitute any such dis- 
position or has reference to it or to the representation of the deceased, the matter will be one 
for the operation of sec. 42 (P), ante, and the word or passage will be excepted. See, how- 
ever, note to sec. 42 (P)- 


What is the remedy when any such word or passage which should have been excepted, 
finds its way into the probate or letters of administration ? 


(0 

Ibid, 186. 



(2) 

Tr. an^Coote 188; Hend. 345. 


- 

(3) 

Wms. 383. 


Tr. and Coote 185. 

(S) 

W^s. 383. 
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Bro, P. P. 125. 
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§ 6. Mistake, --omissions and insertions.— According to Sir E. v. 
WiUiatns, fAe result of the authorities is, that where there is (a) some absurdity 
or ambiguity, on the face of the will ascribable to something either omitted 
or inserted" ; and (b) “ clear and satisfactory proof that the insertion or omission 
was contrary to the intention of the testator,” the Court is at liberty to 
pronounce for the will “ not in its actual state, but with such error first reformed 
or corrected, either by the insertion of the passage omitted, or by the omission 
of that inserted.” [Bayldon v. Bayldon^ 3 Add. 232, 238; Travers v. Miller^ 
3 Add. 226; Mitchell v. Gard^ 3 Sw. and Tr. 75]. The important point is, 
that there must be a clear mistake or a clear omission, demonstrable from the 
structure and scope of the will {Mellish v. Mellish^ 4 Ves. 49 ; Phillips v. 
Chamberlain, ibid 51, 57 (1). 

Thus it appears that, as decided by the English Courts, the Court may 
sirike out words or clauses proved to have been inserted by mistake, but cannot 
insert anything whatsoever, even though something be proved to have been 
left out by mistake or . ina'dvertence. In a recent case, therefore, where the 
word ‘‘revenue” was inserted in a will by mistake for the word “residue,” Sir F. 
Jeune struck out the word “revenue” but refused to insert “ residue ” in its 
place [Be Scholt, (1901) P. 19 1]. So, it has been held that a word or words 
inserted by mistake may be struck out even if it leaves the will senseless 
[Be Boehm, (1891) P. 247]. 

§ 7. The gfeneral rule. — It may be stated as a general rule, that a 
mistake arising from inadvertence or fraud, may be rectified where the word or 
clause was not read over by or to the testator, or brought sufficiently to his notice. 
Thus where a testator wished two sums of ;^i 0,000 each to be settled for the 
use of two daughters and their children, and by a mistake the name of the 
same daughter appeared in each of the two clauses settling the sums and 
it was found that the will was not read over to the testator, probate was granted 
with the omission of the name in one of the clauses [Be Boehm, supra ; see 
Briscoe v. Hamilton, (1902) P. 234 ; Be Gordon (1892) P. 228 ; Be Moore, 
(1892) P. 378 ; Collins v. Elstone, (1893) ^1 

§ 8. Miscellaneous. — If the original grant is lost or is inaccessible, a 
notation or alteration may be made upon an exemplification of it (2). 

Where an administrator applies to amend the grant by increasing the 
amount of the deceased's property, further security from him would be 
required (3). 


165 . — — If, after the grant of letters of administra- 

„ . . tion with the will annexed, a Codicil be 

Procedure where 

codicil diMovered discovered, it may be added to the grant on 
after grent of admi- - . ° 

will due procw and identification, and the grant 
altered and amended accordingly. 
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NOTES AND COMMENTARIES. 

§ 2. Addition of incorporated paper. 


§ 1. The section* — This section is similar to section 10 (P^ ante^ which 
provides for cases of discovery of codicil after grant of probate. In England 
no distinction is made as to whether such discovery is made after probate, or 
after letters of administration. So, the same rule governs both (i). 

§ 28^ Addition of incorporated paper. —If an unattested or unexecuted 
paper, incorporated by the testator in his will, should have been omitted from 
the probate, the probate may be amended by engrossing the incorporated 
document into ir(2). ^ 


— The grant of probate or letters of 
Revocation or administration may be revoked or annulled 
for Just Cause. 


Explanation : Causd' is : — 

isty that the proceedings to obtain the grant were defective in substatue ; 

2 ndy that the grant was obtained fraudulently by making a false suggestion,^ 
or by concealing from the Court something material to the case ; 

jrdy that the grant was obtained by means of an untrue allegation of a fact 
essential in point of law to justify the grant, though such allegation was made 
in ignorance or inadvertently ; 

4thy that the grant has become useless cind inoperative through draimstances ; 

yth, that the person to whom the grant was made has wilfully and without 
reasonable cause omitted to exihibit an inventory or account in accordance with 
the provisions of Chapter VII of this Act, or has exhibited under that Chapter, an 
inventory or account which is untrue in a material respect. See sec. 11, 
Act VI of 1889. 


Illustrations, 

(aj The Court by which the grant was made had no jurisdiction. 

(b) The grant was made without citing parties who ought to have been cited. 

(c) The will of which probate was obtained was forged or revoked. 


♦ False suggestion may be made in ignorance (3). 
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(d) A obtained letters of administration to the estate of B, as his widow, but it has since 
transpired that she was never married to him, 

{e) A has taken administration to the estate of B as if he bad died intestate, but a will 
has since been discovered. 

[f) Since probate was granted, a later will has been discovered. 

(g) Since probate was grantedi a codicil has been discovered which revokes or adds to 
the appointment of executors under the will. 

(A) The person to whom probate was, or letters of a lministration were granted, has 
subsequently become of unsound mind. 


NOTES AND COMMENTARIES. 


§ 1 . Preliminary. 

§ 2. Jurisdiction. 

§ 3. ^'‘Just cause. 

1 ^ § Other just causes. . 

^ § 5. Locus standi. 

§ 6. Locus standi of executor. 

§ 7. Locus standi of the Crown. 

§ 8. Objection on ground of locus 

standi. 

§ 9. Nature of the interest. 

§ 10. Where there is locus standi. 

§ 11. Where there is no locus standi. 

§ 12. Bar to revocation suit. 

§ 13. Effect of acguiescence and delay 
as a bar. 


§ 14, Effect of compromise as a bar. 

§ 15. Procedure. 

§ 16, Onus. 

§ 17. Review. 

§ 18. Effect of revocation. 

§ 19. How probate maybe impeached 
in an ordinary Civil Court. 

§ 20. Explanation.^' 

§ 21. Grantee's deaths effect on revoca- 
tion. 

§ 22. Miscellaneous. 

§ 23, Whether revocation proceedings 
are suits ? 


§ 1. Preliminary. — altera grant has been made, the Court is not 
necessarily or absolutely a functus officio ; for it possesses and exercises, when- 
ever it becomes necessary, the power of revoking or annulling a grant which 
it has made. And in so doing the Court only resumes the powers which it 
parted with on false or fraudulent suggestion (i) 

* A probate or letters of administration may be revoked either by a suit (a) 
brought in the Court of Probate, or by an appeal to a higher tribunal. In 


(a) A suit or action for revocation may be initiated in two different ways and on two 
different grounds, as will appear from the following 

First, such just cause” as does not affect the validity of the will, as for instance, 
informality or irregularity of procedure — An action upon this ground may be initiated by 
motion on notice \ln re Harendra Krishna Mookerjee, 5 C. W. N. 383 ; see Ke Mohendra 
Narain Roy^ Ibidj 377]. 

It appears that when revocation is sought on this ground the informality or irregularity 
being established, the probate will be recalled, and then the party who obtained probate will 
be required to prove the will de novo and in solemn form. [See Elokeshi Dassi v. Hurry 
Prosod Soar, 1. L. R^3oC., 528; 7 C. W. N. 450; Kalidas Chuckerbutty. v. Ishan Chandra 
Chuckerbuftyt 1 . L. R. 31 C., 914, 917; 9'C. W. N. 49; also see Brindabon Chandra Shaha 
V. Sureswar $haha Pramanick xo C. L. J 263]. 


(1) Tr, and Coote 197, 
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England, a suit for revocation is styled a “suit by citation,” which may be 
defined to be a proceeding whereby the executor or administrator is cited 
before the judge by whom the grant was originally made, to bring in the probate 
or letters, and to show cause why they should not be revoked (i). Such suits 
are now called “actions.” 

Probate and letters of administration cannot be avoided except by judicial 
sentence. Hence a second grant is not a repeal of the first without such 
sentence ; and the Court will not make a new grant before the grant originally 
made i|, revoked. (Hains v. Commissary of Canterbury, 7 Mod. 146, 147) (2). 

Probate when irrevocable.— Probate granted in solemn form is 
irrevocable, («) where all the parties adversely affected by it have been 
parties or privThs to the proceeding in which it was granted [.see Newell v. 
Weeks (1814) 2 Phillim. 224; Wyteherley v. Andresvs (1871) L. R. 2 P. & 1 ). 
327 ; Youns, v. Holloway (1895) P. 87 ; Re Bhugf^obuity Dasi (1900), 27 Cal. 
927 -4 C. W. N. 757; Saradakant Das v. Gobindmohan Das (1910), 12 
C. L. J. 91 ; Kunja Lai Chowdhury v. Kailash Chandra C howdhury {\qio) 
14 C. W. N. 1068J ; (b) where such proceeding was quite legal and fair— free 
from anything fraudulent or collusive ; and (c) where there is no later will (3). 
See sec. 69 (P), § 2, post. 

§ 2. Jurisdiction (b).— The test of jurisdiction which is to be made 
use of in applications for grant of probate, is also to be applied in cases in which 


The general rule is that any party whose interest is adversely affected by a probate or 
letters with the will annexed granted in common form, i e., e.fpurte, may without limitation 
as to time, call it in, and put the party who obtained it. or his reprc.scntative, upon proof of 
the will in solemn form \,Hoffmun v. Nortn, 2 1 bill. 231 ; Merry^miher v. turner. 3 Curt, 
8o2i 817. See Dayahhai Tapidais v. Damodar Tapidas, 1 L R. 20 B., 227 ; 2i B , 75 ; 
Madhab Chunder Oiri v. Hhayaram Panday, 1. L. K. 22 C.. 92 , Shke^ht Dae.t v. Hurry 
Prosad Soar 7 C. W. N. 450 ; see also Uarendra Krishna Mukerjee, supra, and Ke Mohendra 
Narain Roy subraX In any such ca.se if the executor or administrator with the will 
annexed, as the rase may be or his representative, fails to prove the will sufliciently, the 
grant is revoked (4). 

This is in accordance with Ihe praclice in England where revocations are made either 
on motion or by action / c. suit according as the grounds on which such revocations are 
soueht are any irregularity of procedure or invalfdity ol the will (S). This being so, perhaps 
the co«ect view is that, as stated above, where the ground on which the revocation is 
sought does not affect the validity of the will, the prcceediug is miscellaneous, and where *uch 
ground is one touching the validity of the will, it is a suit [see^osf, sec. b3 (P) «]. 

Secondly —Such just cause as affects the validity of the will, as for instance, fraud, forgery, 
undue influence, &c. A suit on this ground may be initiated by a regular suit \_Re Harendra 
Krishna Mukerjee, supra\ ^ 

Where revocation is sought on ground of fraud, the person guilty of fraud, may not be 
a party to the proceedings. The reason is that, although as a general rule, a judgment 
obtained by fraud can be set aside only as, against the person who was guilty of fraud, yet, 
inasmuch as the will is good or bad against all the world, the rule does not apply in an 
action to set 'aside a judgment granting probate ^Birch v. Birch (190a) P. 130 C. A.] (6) 

(bl The word -‘jurisdiction” means either the local jurisdiction of a Court, or its pecuniary 
jurisdiction, or its jurisdiction with reference to the subject-matter of a suit ; or it may mean 
the legal authority of a Court to do certain things. [See Mohesh Ch. Das v. Jahiruddi 
MolM, S C. W. N. 5091 Golap Singh v. Indra Kumar Hazra, 9 C. L. J. 367, 374]. 


(» 

( 8 ) 

(3) 

(4) 

(5) 

( 6 ) 


Wms. 391-92, 578 ; T*'- “"d Coote 353, 356, 359*360. 

Wms. 581-82, 8th Ed. ; 45«, >0th Ed. 

Bro. P. P. 99 ; Tr. and Coote 354 j Wms. 582. 

Wms. 582, 340; Walker and Elg. 109; Tr. and Coote 363,, 

Tr. and Coote, 197, 202, 297, 420 ; Fowl. & Oak. 34j, 350, 368. 
14 L. of Eng. 213. n- (")• 
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ReUting to autho< 
rity or power. 


A revocation of probate is demanded. This test is, whether or not the deceased, 
at the time of his death, had his fixed place of abode^ or 
Local. had some property, moveable or immoveable, situate within 

the jurisdiction of the particular District Judge in whose 
Court the application is made [see sec. 56 (P), Thus where after the grant of 
probate the place of residence of the deceased was transferred from Rajshaye to 
Fubna, it was held that the Court at Pubna was competent to entertain a suit 
for the revocation of the probate granted by the Rajshaye Court. 

Sundery Dasee v. Hurro Lall Shaha^ I. L. R. 8 C , 570]. 

As regards jurisdiction meaning legal authority the general rule is, fJiat the 
Court which granted probate is the only Court which has 
jurisdiction to revoke it. For, “The grant of probate is 
the decree of a Court which no other Court can set aside 
except for fraud or want of jurisdiction*' [Komuilockun Dutt v. Nil Rutton 
Mundle^ I. L. R. 4 C., 360]. That is to say, the grant must be contested by a 
. suit in the Court out of which the grant issued and it must be contested before 
the Court sitting as a Court of Probate, and not in the exercise of its ordinary 
civil jurisdiction [May ho v. Williams^ 2 N. VV. P. H. C. R. 268]. This is the 
legal consequence of the exclusive jurisdiction of the Court of Probate. In 
the mofussil the District Judges are the sole Courts of Probate. [See the 
observations of White J. in Nobeen Chander Sil v. Bhaha Sundery Dabee^ 
I. L. R. 6 C.. 460 at pp. 462-63 ; also see Mayho v. Williams, 2 N. W. P. H. 
C. R. 268, at 274]. ^ 

Hence no regular suit lies to set aside the order granting probate [Romul- 
lochun Dutt V. Nil Rutton Mundle, I. L. R. 4 C., 360], although such a suit 
will lie where the Court refuses probate [Ganesh Jagannath Dev v. Ramchandra 
Ganesh Dev, I. L. R. 21 B., 563]. 

The Probate Court has no jurisdiction to institute proceedings of its own 
motion to revoke probate [Sarat Sundary Barmani v. Uma Prasad Roy, 
8 C. W. N. 578] 

§ 8. “Just cause.” — The explanation of the words “just cause** 
appended to this section, is not illustrative merely, but exhaustive (see g 20, infrd). 
Hence mismanagement or maladministration by the executor [Annada Prosad 
Chft^erjee v. KalH’Krishna Chatterjee I. L. R. 24 C., 95, followed in Gourchandra 
Das V. Sarat S, Dassya (1912) 40 C., 50; 16 C. W. N. 880 ; Thomas v. Butler, 

1 vent. 219), or his unfitness or incompetency {ffara Coomer Sircar v. Doorga- 
moni Dasi, I. L. R. 21 C., 195] is not a just cause. So, taking to immoral 
course of conduct and in consequence thereof becoming excommunicated from 
the community to which the testator belonged, even if such conduct is against 
tbe express provisions of the will, is not a just cause within the meaning of this 
section \Mohundas v. Luchmundas, I. L.R. 6 C.. 11]. 

Omission to cite a proper party is a just cause [Rebells Rebells, (1897) 

2 C. W. N. 100 ; In re Gunga Bissen Muhdra <1898) 2 C. W. N. 607 ; In 
the goods of Gopimohan Bysack, and In re Nemaichand Bysack, 5 C. L. J. 560 ; 
Shoroshibala Debt v. Anandmoye Debi, 1 2 C. W. N. 6 ; Naritaran Sarker v. 
Basanta ^umari J)obi (igog), 14 .C* W. N. Ivi ; see illus. (6)]. Where letters 

luf admmistration were grwted withbtil citing an executor who had not renounced, 
Jt was held that tbe absence of such citation was a just caused [Hovmusji 

' citation is a just cause** only where such citation is imperative or 

from discretionary [Digatnhr v. (1910) 13 Bom. 

W: <P) f 3 & infra sec, 5;, , 
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N&vroji V. Bai Dhanbaijt, I. L. R. 12 B., 164]. But where, the person to 
whom a citation has not be issued is otherwise aware of the proceedings, mere 
absence of special citation is not dijust cause, \Premchand Das v. Surendra Nath 
Saha, 7 C. W. N. 190], even if he be a minor [Nistarini Dabya v. 
Brohmomayi Dabya, 1890, 1 . L. R. 18 C., 45. See Rehells v. Rebells, 
supra]. If, however, there has been fraud or collusion on the part of the 
guardian [see Nistariny Dabya v. Brahmomoyi Dabya, supra], or perhaps 
gross negligence [see Lalla Skeo Churn Lai v. Ramnandan Dobey, I, L. R. 
22 C., 8; Cursandas Natha v. Ladkavahu, I. L. R. 19 B., 571], the grant 
will be revoked- See sec. 69 (P), post Bind § 19, infra. 

Citation up&B a minor represented by the petitioner for probate as guardian 
whose interest is adverse to that of such minor, is not a valid citation \Shoroshu 
bala Debi v, Anandmoyee Debi, supra]. 

In In re Patterson (2 C. W. N. cccix) conviction and imprisonment of 
the administrator, who was found guilty of criminal breach of trust {no way 
connected with the deceaseds estate or with the administration in his capacity of 
such administrator^, were held to be a just cause, and letters of administration 
granted to him were revoked. The revocation, in this case, though there is 
no direct authority on the point, was evidently made because the grant had 
becomes useless and inoperative through circumstances {Per Mr. Justice Jenkins). 
¥ 

No grant shall be revoked merely by reason that the testator or intestate 
had no fixed place of abode, or no property, within the district at the time of 
his death. [But see /n re Rose Anne tn Silva, 1903, I, L. R. 25 A., 355]. 
See sec. 61 (V),post, 

Nor is grant to be revoked for mere omission to file an inventory or 
account [Premchand Das v. Surendra Nath Saha, supra]. But see post, § 20, 
Expl. 5th. 

Where letters of administration in a case governed by the Mitakshara 
were granted to the brother of the deceased, and the lattePs widow applied 
for an order that such letters be brought into Court and cancelled and 
administration be granted to her, on the allegation that the deceased was 
not joint with her brother, the defendant, and the assets left by him 
constituted his separate property, to which she, as heiress was entitled, 
the allegation of the defendant being that he was joint with the deceased, 
and the assets left by him costituted joint-family property to which he was 
entitled, it was held that, inasmuch as it is not the practice of the Court of 
Probate to go into the question of title or whether the property left was 
separate or joint, the allegation of the widow that there was separate propeifj^ 
was sufficient. The letters granted to the brother were accordingly ordered 
to be cancelled, and administration granted to the plaintiSl the widow. [/« 
the goods of Raghoobur Hazam y. Bahadoor Hazam, 3 C. W. N. cclxxvii— 
Sale J.] 

Non-compliance with the conditions on which consent may be given for 
a grant of probate, in common form, is dot a just cause. Thus it was held 
that, “probate of a testamentary paper, in the nature of codicil, having 
been gmnted by consent, in coinmon form, could not afterwards be revoked 
on the allegation that the conditions on which such consent was given had> 
not been complied with.” [Nicol v., Askew, 2 Moo. P. C. C. 88] (i). Similarly, 

Wms. 583 i Walker 1*9. 
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consent of all parties interested that the revocation will be for the benefit 
of the estate, is no ground of revocation even if the grantee may have done 
nothing by virtue of the grant 1 Rob. 457] ; — much less where 

he has intermeddled [/^ re Reid, ii P. & D. 70] (i). 

Where upon administration being granted with the consent of the caveator, 
the latter applied for revocation on the ground that his consent had been 
obtained by fraud, it was held this was a Just cause within the meaning 
of this section [Kalyani Dasiv, Mukunda Lai Mondol, 3 C. L. J. 37 n.]. 

Coming too hastily is an irregularity amounting to Just cause ; so that grant 
of letters of administration taken before the expiration of 14 days from the 
death of the intestate [sec sec. 80 (P), posf\ may be revoked (2). 

Where a creditor having obtained an administration cum testamento annexe, 
ai\d completely settled his own debt, went away, it was held, this was Just 
cause, and the administration was revoked [/;/ re Jenkins, 3 Phill. 33 ; 
In re Bradshaw, 13 P. D. 18] (3). * 

Where a tenant for life of certain property assigned over his interest to the 
remainder-man, letters of administration which had been granted to him 
limited to his life interest, was revoked, and a new administration granted to the 
remainder-man {Jn re Ferrier, i Hagg. 241) {4). 

•% 

Granting an administration pending caveat is a Just cause (5). Where 
an administration with the will annexed was obtained after a caveat had expired, 
but without notice to the adverse [)arty, and while a suit touching the validity of 
that will was pending in another Court, it was held that the grant was surrepti- 
tiously obtained and it was revoked [Trimlestoivn v. Trimlestown, 3 Hagg. 243] (6). 

§ 4. Other just causes.— 

(/■) Where the Court of Construction, after grant made, differ from the 
Probate Court in its construction of the will, the grant will be revoked by 
the latter Court, and a fresh grant will be made to the party entitled according 
to the construction of the former Court [JVarren v. Kelson, i Sw. and Tr. 
290] (7). 

{ii) Where after the grant of administration to one of several residuary 
legatees, the grantee absconds and is not heard of for five years, the administra- 
tion will be revoked and grant de bonis non made to another residuary legatee. 
[See In re Coveil, j ^ V, D. S ; In re Bradshaw, 13 P. 0 . 18] (8). 

, Where ah administrator of a small estate had gone to New Zealand, taking 
the grant with him, the court, with the object of avoiding delay and expense,, 
revoked the grant and made a fresh grant de bonis mm without notice to the 
administrator and without requiring production of the original grant 
Thomas 2) P. 177]. * 


(1) Walker and Elg- iii ; Wms. 589 ; Tr. and Coote 203. 

(2) Wms. 584; Walker and Elg. no. 

(3) Wms. 586 ; Tr. and Coot© 200 ; Walker and Elg. in. 

(4) Tr. and Coote 200; Walker and Elg. ii2. 
is) Walker and Elg, \ 10. 

(6) Wms, 587 ; Tr. and Coote 198 ; Walker and Elg. no; Bro. p. P. 307. 

(7) Tr* and Coote 199. 
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(«V) Where letters of administration are granted after the renunciation 
of the executor who has intermeddled, and such executor is subsequently 
compelled to take out probate, the letters will be revoked (i). 

(iv) Where application is made for probate by two or more executors, and 
one dies before the ^rant is sealed (2), or where a grant has passed the seal 
after the party applying is dead (3), the grant will be revoked. 

(v) If, after administration with the will annexed has been^ granted a 
codicil is discovered, a separate grant cannot be made of the latter as in the case 
of probate [sec. lo (P), ant ^ ; but the administration must be revoked and a new 
administration granted with both the will and the codicil annexed (4). But see 
ante sec. 49 (P), and also sec. 33 (P). 

(vi) Where after letters of administration had been granted to the 
Administrator-General, the universal legatee and executrix according to the 
tenor of the will applied for probate, it was held^ the latter was entitled to an 
order for revocation of the letters \ln the goods of Courjon^ I. L. R. 25 C., 65, 
Re Pus^ard^ L. R. 2 P. & D. 369 and Re Adamson^ L. R. 3 P. & D. 253, 
followeoj. 

Where an executor who has proved in common form is called upon to 
prove in solemn form, but he refuses to do so, this being a renunciation of 
probate, the probate is revoked. [See Re Mooney (1879) L. R. Ir. 3 Ch. D. 28 1 ] (5). 

§ 5. Locus standi. — A person who is entitled to oppose the grant, is 
also entitled to apply for revocation ; and a person is entitled to oppose, and 
enter caveat when he claims to have any interest in the estate of the deceased 
and such interest is adversely affected by the will [see Nobin Chandra Sil v. 
Bhaba Sundary Dahee (1880), I. L. R. 6 C., 460 at 464; Kamona Sundary 
Dassee v. Hurro Lall Shahn (1882), L L. R. 8 C., 570 at 575 ; In re Mee Tsee, 
15 W. R. 35 Therefore, one must have sufficient interest in the estate of 
the deceased in order that he may be entitled to apply under this section, 
for revocation of probate or letters of administration (6). Accordingly, the 
widow of a predeceased son having no interest in the estate, has no tocus 
standi [Re Gobind Chandra Babaji (1912}, 17 C. W. N. 1141. See Baijnath 
Shahai v. Desp^tty Singh, I. L. R. 2 C., 208 ; 25 W. R. 489 ; Komolhchun Dutt 
V. Nilruttun Mundul, I. L. R. 4 C., 360 ; Kamona Sundary Dassee v. Harro 
Lall Shaha, supra ; Niltnoney Singh v. Umanath Moohhopadlya, I. L. R. 10 C., 
19 ; RahamtuUah v. Rama Ran, I. L. R, 17 M., 373]- As to what constitutes 
sufficient interest, Mr. Justice Field says : “ Any person has a sufficient interest 

who can show that he is entitled to maintain a suit in respect of the property 
over which the probate would have effect under the provisions of section 242 of 
the Indian Succession Act” (or section 59 of of this Act) [No^en Chandra Sil 
V. Bhaba Sundary Dabee, su/ra]. But this view has been dissented ftokn in 
Abhiram Dass v. Gopal Doss, I. L. R. 1 7 C., 48. 

§ 6. Locus standi of aft Executor. —An executor who has proved 
the will cannot be allowed to take proceedings to revoke the probate ; for it is 


(1) Tr. and Coote 199. 

(2) Bro. P. P. 264. 

(3) Tr. and Coote 199. 

(4) Tr. and Coote 201. 

(c) 14 L. of Eng 214. 

(I) Wm^ 339.- B«>- **. ^ 

(7) Wina.590; Walker «wl Big. lia. 
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his duty to uphold the will and not to destroy \Srinath Ghose v. Mukundram 
Chakravurti^ 12 C. W. N. 573 ; In bonis Chamberlain L. R. i P. & D. 316] 
(*j). But an administrator may, if he should discover that the deceased left a 
will. [See Elme v. Da Cosia^ i Phill. 1 73] (i). 

The chief diificully in the way of an executor applying for revocation lies 
in the fact, that he has no interest in the estate of the deceased except on the 
footing of the will being a valid one. On this ground an executor is very 
justly precluded from impeaching the genuineness of the will [Srinafh Ghose v. 
Mukundram ChakravavH^ supra\ 

But where one of several executor's name was inserted fraudulently in the 
petition for probate and in the vakalutnamah without his knowledge, and he 
applied for revocation of the grant on the ground of the will being a forgery, it 
was held that under the circumstances he was entitled to have his name removed 
from the probate \Ihid\ (a). 

An executor who is also a next-of-kin may apply for revocation after having 
proved the will [ Williams v. Evaus^ 40 L. J. 356]. ^ 

The grant may be revoked where the executor or administrator beconaes 
incapable of acting by reason of insanity or ill health [see Ee Ponsonby (1895) 
P. 287] (2). 

§ 7. Locus standi of the Crown.— It seems, as held in America, 
that in the absence of any other person interested to oppose the grant, the Crown 
is entitled to contest the validity of a will on ground of incapacity or undue 
influence \State v, Lancaster^ 119 Tennessee, 638; see Davis v. Davis, 2 Add. 
223]. 

§ 8> Objection on ground of locus standi.— Objection as regards 
the interest of the person ajiplying for revocation, that is, as regards his locus 
standiy should be taken at the earliest opportunity ; and if the question of such 
interest be in i.ssue, such issue must be first determined v. Williams. 2 

N. W. P. H. C. R. 268]. 

§ 9. Nature of the interest. — “Any interest, however slight, and 
even, it seems, the bare possibility of an interest, is sufficient to entitle a 
party to oppose a testamentary paper” {3) \Kipping\, Ashy i Rob. 270, cited 
in Rahamtullah Sahib v. Rama Ran, I. L. R. 17 M., 373]. But this possibility 
should rest on existing facts and not on mere conjecture. In Crispin v. 
Doglione (2 Sw. & Tr, 17) it was held by Sir C. Oesswell, “ that the possibi- 
lity of filling a character which would give the party concerned an interest was 
not sufficient, but that there must be a possibility of having an interest in the 
result of setting aside the will” [see Rahamtullah Sahib v. Rama Ran, supra], 

‘ Interest,’ must have reference to the estate of the deceased from the 
point of view of the person claiming such interest. One denying the title of 
the tgjstator and claiming adversely to him, cannot be said to have any interest 
in the estate of the deceased. Thus it was held in Abhiram Dass v. Gopal Dass 
[(1889) I- L. R. 17 C., 48, followed in Srigovind v. Laljhari Koeri (1909) 14 

(a) What, if a sole executor comes and proves that he did not apply for probate and 
the procceedings were throughout behind his back ^ 

(l) Walker and Elg. $2 112. 

(d) 14 L. t»f Eng. 214. 

(3) Wms.34a. 
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C. W. N, 119 ; Phirojshah v. Pesfoni (1910) 34 B., 459 ; 12 Bom. L. R. 366], 
that a person not claiming any of the property of the testator, but disputing the 
right of the testator to deal with certain property as his own, had not such an 
interest in the estate of the deceased as would entitle him to come in and 
oppose the grant of probate. [Pais tab Charan Shaha v, Gangasa^ar Sftaha^ 1 
C. L. J. 258] (a). See sec. 69 (P). 

The following points may serve as useful tests for determining whether 
a person has sufficient interest : — 

isL — Whether if there be no will, the claimant has a good title ? [See 
Kishen Dai v. Satyendra Nath Diift^ (1901) I. L. R. 28 C., 441]. 

-Whether the inteiest of the claimant is such as would entitle him 
to maintain a suit in respect of the matter covered by the will ? 

jrd. — Whether, in case the claimant is not allowed to come in, he will be 
entirely without a remedy ? 

§« 10. Where there is locus standi.— 

(i) A person interested by assignment in the estate of the deceased, has 
iaet/s standi. 'J'hus where a person was the purchaser from the widow of the 
deceased, and a will set up and proved at variance to his interests by the 
testator’s brother, it was held that such person was entitled to apply for 
revocation, because, as Mr. Justice Markby said, he was interested by assign- 
ment in the estate of the deceased, and if there w^as no w^ill he had a good 
title [Komollochan Dittt v. Nilruttun Mundh\ 1878, I. L, R. 4 360; 

Lalit Mohan Bhattaiharjee v. Navadip Chandra Kaparia^ F. L. R. 28 C., 587 ; 
Sheik Azim v. Chandranath Namdas^ S C, N. 748]. 

(«) Where a judgment-creditor attached the i)roperty of the dtjceased which 
had devolved upon his son, the debtor, and a will was set ui), it w^as held by 
the Calcutta High Court that the judgment creditor had the will 

f urporting to cliveit the succession from the debtor to another person 
Umanath Mookhopadhya v. Nilmoney Siny, (i88j), I. L. R. 6 C., 429 ; Kishen 
Dais. Satyendra Nath Du ft, 1 . L. R. 28 ('., 44 r,- Arakat Bastion Ausaps. 
Narayana Aiyar (1910) 34 M,, 405]. ‘ In appeal their Jx)rdships of the 
Judicial Committee said : “ Assuming that a purchaser from an heir can 
oppose the grant of a probate or apply to have it revoked (which their 
Lordships do not decide) they entertain grave doubts whether an attaching 
creditor can do so, at least in a case which is not founded on the ground that 
the probate has been obtained in baud of creditors.” [Nilmoney Sing v. 
Umanath Mookhopadhya^ 1883, 1 . L. R. 10 C., 19, at P. 27 ; L. R, 10 I. A. 80]. 

Where, therefore, the case is founded on the ground that the probate has 
been obtained in fraud of creditors, a creditor, whether attaching one or not, 
is entitled to apply for revocation [Lakhi Narain Shaw v. Multan Chaftd (1912) 
17 C. L. J. 230 ; 16 C. .W. N. 1099]. 


(a) In this connection see V. Platt^ [78 Ohio. 46] where it was held that any 
person who has such a direct, immediate, and legally ascertained pecuniary interest in the 
devolution of a testator's estate as would be impaired or defeated by his will, or who 
would be benefitted by setting it aside, is entitled to contest the validity of such will 
Thus a judgment creditor who has attached property, which in the absence of a will, 
would belong to his debtor as heir by descent, is a person interested within this rule, 
it is noticeable, however, that the general creditors of a person, who would inherit property 
covered by a will are not so interested and cannot be allowed to contest the va, idity of 
that will fsee Lockard SUphensoft^ Am. St. Rep. 63], 
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So, in Surbo Mongola Dctssi v. Shashi Bhooshun Biswas L, L. R. 

10 C 413], it was held that an attaching creditor (a mortgagee of a portion of 
the property covered by the will) was entitled to oppose the grant of probate, 
on the ground that the will was set up in fraud of creditors [Nilmoney Sing v. 
Umanath Mookhopadhya, supra, followed. According to Messrs^ Phillips and 
Trevelyan, PJilmoney Sin^s case is not applicable to Sarba Mongols case] (1). 

(iVi). Bhaba Sundary Dabee, the widow of the deceased, propounded a will 
which purported to postpone the inheritance of her sons, Parbutty Charan and 
Hari Charan, until after her death. The application was opposed by N., who 
claimed as an attaching creditor of Parbutty, and by B and O who claimed 
as mortgagees under a mortgage executed by both the sons. It was held that, 
all the three claimants N, B and O, had locus standi, and were entitled to 
oppose the grant of probate, on the ground that, if these caveators were unable 
to contest the validity of the will, they would be entirely without a remedy. 
As regards the mortgagees, Mr. Justice White was of opinion that, they stood 
substantially in the same position as the plaintiff in Komullochun's case {jsupra), 
being purchasers pro (anto and assignees of the immoveable estate of the 
deceased, although only for the limited purpose of securing money which they 
had advanced to the testator’s heirs \Nobeen Chandra Sil v. Bhaba Soondery 
Dabee, 1880, I. L. R. 6 C., 460]. 

A mortgagee of the testator’s estate may oppose or support a grant [see 
Kashi Chandra Deb v. Gopi Krishna Deb, 1891 I. L. R. 19 C., 48]. So a 
purchaser from the executor (Ibid). 


{iv)» A presumptive reversioner {the sister’s son of the testator) to pro- 
perty with which a will deals, has been held to have sufficient interest to 
give him a locus standi, although such reversioner has no present transferable 
interest in the property left by the deceased [Brindaban Chandra Shaha v. Sures- 
war Shaha Paramanick, 10 C. L. J. 263 ; Kamona Soondary Dassee v. Hurro 
Lall Shaha, 1882, 1 . L. R. 8 C., 570; Nobeen Chandra Sily,, Bhaba Soondery 
Dabee, supra; Bepin Behari Shaha y, Manoda 6 C. N. 912; see 

Khettramoni Dassi v. Shyafna Churn Kundu, I. L. R. 21 0 ^ 539 ]. But this 
must be understood subject lb the qualification that when the reversioner claims 
independently of the will, or where the testator or testatrix affects to deal with 
the property claimed by the reversioner without having any right to do so, 
the latter has no locus standi. Thus where a widow by making a will affected 
to dispose of her husband’s property, and one claiming to be the reversionary 
heir of her husband entered caveat to oppose grant of probate of that will, it 
was held, that the caveator had no locus standi [Baistab Charan Shaha v. 
Gjangasagar Shaha, i C. L. J. 258], |t may be ramarked that, here the caveator 
did not claim any interest in the estate of the testatrix, the widow ; nor was 
he without any remedy (§ 6, supra). 

Iv). The widow of a Hindu testator has sufficient interest even during 
the lifetime of her two minor sons, to call upon the executor in her own 
right, to prove the will in solemn form, because she is entitled to maintenance 
and to have her right to it made a charge upon the estate of her deceased 
husband by the institution of a suit IBrittda Choudhrani v. RadhUa Chowdhrani 
. 1885, 1 . L. R. 11 C, 492 ; In re Amrita Lai MalHdi, I. L, R. 27 C, 350], 

testator’s adoptive father’s widow has no such interest XGaraUni 
Shaha, 4 C W. N. 602 j 



Trevelyan, 375-78, F. note, i at ed, 
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(w). Where a Bynapatra (i) or deed of earnest money was executed by 
one of the heirs ab intestato of the deceased testator on receipt of part paymentr 
in favour of one K and others, agreeing to sell to them a portion of the property 
which in the event of intestacy would devolve upon him, it was held that, 
by this transaction the respondents, and others, acquired an interest in the 
estate^ such as would entitle them to apply for revocation \Muddun Mokuh 
Sirkar v. KcUi Churn Dey^ 1892, L L. R. 20 C. 39; Komullochun Dutt v, 
Nilruttun Mundle^ supruy followed in principle ; see also Lalit Mohun Bhaita- 
charjee v. Navadip Chunder KapariUy I. L. R. 28 C., 587]. It follows, that a 
purchaser from an heir of a portion of the deceased’s property, must have 
locus standiy and so it was held in Digamborv. Narayana [(1910) 13 Bom. L. R. 
38]. -•.'V 

(wi). Where a Hindu died leaving a widow and a daughter, and the 
widow in collusion with the petitioner for probate, withdrew her opposition, 
the daughter was held to have locus standi to contest the wilL \Khettra Moni 
Bast V. Shyama Churn Kunduy 1894, I. L. R. 21 C, 539]. 

Where there are two wills of two different dates, and probate of 
one has been' granted in common form, the executor of the other, is entitled in 
the same way as the next-of-kin would be, to call upon the executor of the 
former will to prove it in solemn form and to cross-examine the witnesses in 
support of it \In re Taramoni Bast) 1898, I. L. R. 25 C, 553], 

(ix). In Arkal Bastian Ausup v. Narayana Iyerl{igio) 34 M., 405 ; i M. 
W. N. 819] it was held that the judgment-creditors of the deceased’s son two of 
whom had attached the son’s interest, had such interest as entitled them to 
oppose the grant of probate. 

Where there is a contest between two rival claimants, each asserting a 
preferential title, the nearer according to the rules of inheritance has the right to 
oppose a grant and has lo0ts standi. Thus where a half-sister’s sdn of a widow 
and the daughter’s son. of the great grandson of the great-gre^J^andfather of 
her husband, opposed the grant of probate of a will executed^ her j It was 
held, the former being heir to her Stridhan in preference to the latter, he bad 
locus standi [Shashi Bhushan Lahiri v. Rajendra Nath Joardat (1912) 1 . L. R. 
40 C., 82]. In this case the former was the executor who applied for probate 
and the latter opposed the grant of such probate. So the latter was held not to 
have locus standi, 

§ 11 . Where there is no locus standi.— <|) A creditor of the deceased 
has no locus standi, “ He cannot controvert the validity of a will \ for it is 
indifferent whether he shall receive his debt from an executor or an adminis- 
trator” (2) [Menzies v. Pulbrook 2 Curt. 845 ; Rahamtullah v. Rama Ram 1894, 
I. L. R. 17 M., 373]. If, however, a creditor has already had a grant of ad- 
ministration, he has a locus standiy as in that case he is the same for the pur- 
pose of opposing the will as a next-of-kin (3). 

(ii) A legatee has no right to impugn the will which gives him a legacy,, 
and to call for proof of it in solemn form. But proof of a former will eff the 
testator in which such legatee is interested has been held to give him a locus 
standi, [Rahamtullah v. RamaRaUy I. L. R, 17 M., 373]. 


(1) See section 54, Act IV, 1882 (Transfer of Property Act). 

(2) Wms. 343 i Walkey and Elg. 52. 

(3) Bro. P, P. 294 1 Winker and Big.. 32, 1 la. 
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• . (/«) In Baijnath Shahai v. Desputty Singh [1. L. R. 2 C., 208 ; 25 W, R, 
489.J, a Hindu testator died, leaving B, alleged to be his adopted son, and 
C who would be his heir in default of adoption, and made a will of which B 
• applied for probate ; it was held that the creditors of C. were not parties 
having any interest in the estate of the deceased. This was held to be correct 
by the Privy Council in Nilmoney Sing v. Umanaik Mookhopadhya [1. L. R. 
10 C., 19, at. P 26]. 

{pv) The tie of kindred between a woman's natural family as well as her 
husband's family and herself is severed when she becomes degraded and an 
outcaste [In re Kamineymoney Bewa 1. L. R. 21 C., 697; Sarnamoyee Bewa 
V. Secretary of State for India in Council I. L. R. 25 C., 254 ; 2 C. W. N. 97 ; 
Bhutnath Mondol v. Secretary of State for India^ 10 C. W. N. 1085. But see 
Suhharaya Pillai y, Ramasami Pillai^ h L. R. 23 M., \^\ \ Narain Das v. 
firlok Pewary I. L. R. . 29 A., 4 ; 3 A. L. J. 537]. Where, therefore, 
probate of the will of K a woman of the town, was granted to I), it was held 
that K’s husband's sister's soiThad no locus standi to apply for revocation of 
the same. [In re Kamineymonee Bewa^ 1894, I- I--- R. 21 C., 697]. See 
sec. 23 (P) and post sec. 41 (P). 

{p) The illegitimate son of a Sudra in Bengal, though entitled to main- 
tenance, has no interest sufficient to entitle him to oppose the grant of probate 
of the will of his father [In the goods of Sarat Chander Patra^ deceased, Choonee 
Lai Gosswami v. Prosonno Coomar Patra^ 1898, 2 C. W’. N. cclvi]. 

I 

. . {vi) One claiming as reversionary heir has no locus standi when he claims 
independently of the will, that is, when he claims no interest in the estate of 
the testator who affects to dispose of property by will having no right to do so 
[Baistab Charan Shaha v Gangasagar Shaha, i C. L. J. 258] 

. {viz) The widow of a predeceased son has. no loctts standi [re Gobind 
Chandra Bab(^ei/^[{i^i^) 17 C. W, N. 1141]. .See p. 708, last para. 

§ 12. sir to revocation suit. — The limitation Act (Act XV of 1877) 
is not applicable to an application for revocation of probate [In re Ishan 
Chandra Roy^ 1. L. R. 6 C., 707, &c. See section 55 {?),post\ 

Accordingly, if there is nothing special, an application for revocation may 
be made at any time after the grant [Merry Weather v. Turner^ 3 Curt. 802]. 
The general rule is that, where a will has been proved in Solemn form, the 
executor is not to ^be compelled to prove the same any more (2). But it is 
not the mere fact of the grant being in Solemn form that precludes a party 
from compelling the executor to prove the will anew’^ [see the observations of 
Markby J, in Komullochun Duit v. Nilruttun Mundlcy I. L. R. 4 C., 360, at p. 
364^. It is only when the party so applying has had notice of the previous 
proceedings, and did not appear to contest, having reason to do so, that the 
law prevents him from applying for revocation, by calling upon the executor 
to prove* the will again [In re Bkuggobutty Dasi ; Prosunnomoyee Dassee v. 
Adhore Chandra DutU (19130) 4 C. W. N. 757 ; 1. L. R. 27 C., 927 \ Sarada 
Kant Das v. Gobind Chandra Das (1910) 12 C. L. J. 91 ; Kunjalal Chowdhury, 
Sf J^ailash Chandra Chmdimry C. W. N. 1068] (i). Thus where 

tibie petitioner having once entered cavmt and withdrawn declining to proceed 
case, came afterwards with a petition on the ground that, some experts 

3H 
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bad dicovered facts which would go to establish forgery, it was held this was 
not sufficient to entitle him to reopen the case. [/« re Pitamber Girdhar^ 
I. L. R. 5 B., 638 : Newell v. Weeks 2 Phill. 224; Radcliffe v. Barnes^ 2 Sw. 
and Tr. 486. But see Goddard v. Smith L. R. 3 P. D, 7, where almost 
under similar circumstance the plaintiff was alllowed to proceed with thfe case]. 
But, if it be made out that the circumstances leading the petitioner to believe 
that the will was not genuine had not come to his knowledge till after the^ 
grant of probate, the petitioner will be allowed to apply for revocation, even' 
if he were aware of the previous proceedings [B rind a Chbwdhurani v. Radkica 
Chowdhurani, I. L. R. ii C., 492 ; see Nistarmy Dahya v. Brahmomoyi Dabya, 
I. L. R. 18 C, 45]. So, if the petitioner had no reason to apply when the 
previous proceedings came to his notice [In re Bhuggobutty Dassi ; Prosunno- 
moyee Dassee \:^Adhore Chafidra Dutt^ supra] (a). 

The fact that a person makes an application jointly with the executor for 
the benefit of the estate which such executor represents, is no bar lo his sub- 
sequently being able to apply for revocation of the probate which that 
executor obtained. Where, therefore, the widow of the deceased had, after the 
grant of probate, joined the executrix who was an imbecile, in an application 
before the Court of Wards, with the object of getting the estate out of the hands' 
of the executrix, and it was objected that such application amounted to a 
ratification, it was held, that the petitioner was not barred, such application 
not amounting to ratification. [See Brinda Chowdhurani v. Radkica Chow- 
dhurafii^ supra]. 

§ 13. Effect of acquiescence and delay as a bar. —It has been held 
in England that a next-of-kin or other party whose interest is adversely affected' 
by a probate, is not barred by lapse of time or acciuicscence, or by the receipt 
of legacies, from recjuiring executors to prove a will in solemn form (Merry- 
weather v. Turner, 3 Curt. 802 ; Bell \\ Armstrong, 1 Add. 370]. But long 
actjuiescence unaccounted for and acts done under the will, may operate 
as a bar [see Hoffman v. Norris, 2 Phillim. 230, in a note to Newell v. Weeks, 
supra \ also Merryweather v. Turner, supra]. So, where a minor representeld 
by his mother effected a compromise and applied to the Court for sanction, 
but the Court passed no order sanctioning the same, and the minor arriving at 
majority for four or five years acquiesced in the terms of the compromise and 
then applied for revocation of the probate which had been grarited to his 
opponent because of such compromise ; it was held, that he was barred by 
acquiescence and delay from contesting the will [Kunjalal Chowdhury v. 
Kailash Chandra Chowdhury (1910) 14 C. W. N. 1068 ; see Hoffman v. Norris 
(1805) supra ; Mohan v. Broughton (1900) p. 56]. 

The above rule applies to all cases even where the application is, not one 
strictly under this section, being merely intended to compel the executor to 

a case plaintiff obtained probate in a contested suit and defendant applied for review 
on discovery of new evidence. This was rejerted. The defandent then applied for revocation 
under this section on ground of undue influence. This ground was not set up previously 
but the fact on which it was based were urged in the application for review. It was hojd the 
defendant was not barred, because the Legislature not having fettered the right to apply 
under this section the Courts are not at liberty to fetter it. It was also held, that the 
English rule to the effect that, when once probate jn Solemn form has been granted, no, one 
who has been cited or taken part can have it cancelled, did not apply. Nor „did the rule of 
tes judicata operate as a bar [Cecilia King v. Arthur, 13 Burm. L. K. 335]* 

This ruling, sO far as res judicata is" concerned seems to be of doubtful authority. ^ 
See post, sec SS (P)» } 4 & (P) < 8. 





i^:vyV, .r 

to / TH» HINDtl ACT, [SECTIOlT JO (>> 

'4 ' ' ' '•' ' 

prove the will in Solemn form [see KaBdm CkuehtrbuUy v, hhan Chandra 

Chukfhutty^ I, L R 31 C, 914, 9^7 ; 9 C. W, N. 49]. 

g 14» Effeetofeompromiseasabap.r-Althou^h a probate obtained 
in common form as the result of a compromise is binding upon the parties to 
such compromise, it is not binding on those who are not parties to it even though 
they may have been cognisant of the proceedings. For, as Lord Penzance 
pointed out, persons who are willing to stand by while a contest is going, are bound 
by the decision of the Court, but they are not bound by a compromise in which 
no decision in fact bas been arrived at by the Court [ WytehtrUy v. Andrews 
(1871) L R. 2 P. & D. 327 j Kunjalal Chmdhoury v. Kailash Chandra 
Chewdhury^ suprd\. See post^ sec. 83 (P), § 7. 

g 16« , PrOCedUPe (a). — It appears that, although sections 70 (P) to 73 (P) 
and 83 (P^ indicate that where the grant of probate is opposed by a caveator 
the proceedings are to be in the form of a suit, there is nothing in this Act 
as to what procedure is to be followed in a revocation case, or a case where a 

K t has already been made and it is sought to set aside that grant. As to 
the trial is to be conducted after the proceedings have been initiated, 
there seems to be hardly any doubt. But, as to how the proceedings are to 
be initiated in a case under this section, the practice has not been uniform ; 
nor dpes the law give any clear indication. It seems to be clear, however, 
tl^t r^rd being had to the meaning of the words “just cause” as explained 


(a) In Komollochun DuU v. Nilrution Mundle (I. L. R. 4 C.> 360) the following rules 
were laid down by Mr. Justice Markby for the guidance of the Moifasal Courts The duty 
of a Judge, upon an application being made to him under this section, somewhat depend 
on what has passed on the previous grant of probate. Clearly, however the first thing for 
him to do is to direct notice to be given to the executor and all persons interested under the 
will or claiming to have any interest in the estate of the deceased. It is also clear from 
section a6i of Act X of 1865 (section 84 of Act V, 1881) that the executor will be the 
plaintiff in the regular suit which the Judge will then have to try ; and the object of this is 
clear. It is in order to enable the Judge, if he thinks proper, to call upon the executor to 
prove the will again in the presence of the objector, notwithstanding the prior probate, just 
as in England he may be called upon to prove the will in solemn form. But a discretion is 
left to the Judge. When there had been already full enquiiy as to the genuineness of the 
will, the Judge would probably take, as he would have a right to take, the previous grant of 
ptobate as prima facie evidence of the will, and so shift the onus on to the objector. But if 
there had been no previous contention, and the will had only been proved summarily, or in 
what is called common form in England, that is, without any opposition, and merely exparte^ 
to the satisfaction of the Judge,^who can know nothing of the circumstances or the state of 
the family, then he ought in all ordinary cases to have the will regularly proved afresh, so as 
to give the objeetbi^ an opportunity of testing the evidence in support of the will before 
being called upon to produce his own evidence to impeach if’ (i). 

These rules do not seem to be exhaustive. ^ What his Lordship means as regards regular 
suit is, that the grant oy>robate cannot be questioned in an ordinary civil suit. He did not 
mean to lay down thatittrobate cannot be revoked by a regular suit brought in the Court by 
which the grant was maoe {In re Harendra Krishna Maker jee^ supra) 

In Fretap Chandra Shaha v. Kali Bhanjan Shaha (4 C. W. N. 600) it has been held that 
a revocation suit is a miscellaneous proopping. 


‘ Where the previous grant was expaeie, u e.. in common form, the procedure laid down 
U oeetloA 108 of the Code of Civil Procedure ought to be followed, and the petitioner should 
1b instance be given an ^ortunity of proving that he had no knowledge of the 

W iDf&w Chandra Key, 1883, 1. L. R. 8 C . 880 ; 11 


sxcTio»r 


som 


tHE HINDU Act. 


and illustrated in this section, the initiatory steps are to be conducted in two 
different ways, according to the nature of the grounds on which relief is sought. 
Whej:e the ground or the just cause*^ is one not necessarily affecting the validity 
of the will, proceedings should be initiated by motion (a) on notice; but 
where the ground is one touching the validity of the will, the proceeding must 
be instituted by a regular suit brought in the Court by which the probate was 
granted. No such proceeding should be initiated by a rule nisi (b) [/n the goods 
of Harendra Krishna Mukerjee^ 5 C. W. N. 383 ; In the goods of Mohendra 
Narain Roy^ Ibid. 377, Komollochun Dutt v. Nilruttun Mundle^ infra^ 
distinguished]. See supra^ p. 700 n. (a). 


When an application for revocation is made, the proper order to make is 
to allow the application under this section if there are good grounds for revoca- 
tion, and then to recall the probate before the propounder is called upon to 
prove the will in solemn form [Brindnban Chandra Shaha v. Sureswar 
Shaha Paramanick^ 10 C. L. J. 263.] 


§ 1 6. Onus, (c) — The general rule is, that the onus lies in every case 
upon the party propounding the will ; and it is his duty to satisfy the Court, that 


(a) Motion and rale.— There are certain proceedings which may be resorted to at any time 
, .during the progress of a suit, or independently of it. These are termed interlocutory or 
incidental proceedings, and are introduced or initiated by what is called motion. 


A motion is therefore, application to the Court, by the parties or their counsel, in order 
to obtain an order (or rw/e), directing, in favour of the applicant, some act to be done or 
abstained from by some other person ; which order or rule, when obtained, is served upon the 
party affected by it. A motion is usually supported by an ‘ affidavit’ establishing the truth 
of certain facts upon which such motion is grounded , and it is made either exparte or on 
notice to the other side (i), 

The rule so obtained is either a rule to show cause commanding the party, on a certain 
day therein named, to show cause why he should not perform the act, or submit to the terms 
therein set forth; or it is a nile absolute in the first instance^ commanding the thing to be 
done, without the appointment of any day to show cause (2). A rule to show cause is 
usually granted on motion exparte (3). 

(b) A rule is said to be made nisi when it is not to be of force unless the party against 
whom it is made fails within a certain time to show cause against it. A rule nisi is one 
issued on motion (4) exparte or without notice (5). 

(c) The question of onus in a suit for revocation of probate, may be considered under 
two heads. First, ** just cause” ; and secondly, the factum of the will. 


First, ** just cause.”— If it is correct to say that the making of a prima facie case gives 
jurisdiction to the Court to call upon the other party to prove the will de novo, that is, in 
solemn form [see Prem Chand Das v. Surendra Nath Shaha, 9 C. W. N. 190 ; DurgagaH Debits 
case, 33 C., 1001 ; 10 C. W. N. 955], it must be conceded that as a general rule, where an 
application is made for revocation under this section and on ground of some ** just cause*' 
as therein explained, it is the duty of the petitioner to start his case first and make out a 
prima facie case on the basis of the alleged ** just cause” [see Kalidas Chuckerhutty v. Iskan 
Chemdra Chuckerhutty, I. L. R. 31 C., 914; 9 C. W. N. It is very clear, 

that it is only the ” just cause’' which gives the Court juri^iction to exercise its 
power under this section ; so that where there is no prima facie case of a just cause," the 
Court is powerless and must hold its hand. But, ^cre the previous proceeding was exparte, 
is not the petitioner also bound to show that fiMad no knowledge of such proceedings or 
that he had no reason to enter his appearance and contest the grant \^Dintarifd,Dabi v. 
Doibo Chandra Roy, I. L. R.8 C., 880 ; 1 1 C. L. R. 190 ; Contra, Prem Chand Das v. Surendra 
Rath Shaha, 9 C. W. N.*xgo]P Again, if the petitioner's , standi is challengedi is it not 

^ ^ 


(1) 3 Steph. 607, 608-91 Law. Stud. |F54^ 

(3) ; Wh«rt«pi i " 

(4) Form of— see Tr. and Cooke 314 

(5) Rawson*s L. Lex. 
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tbe instrument so propounded is the last will of a free and capable testator* 
But where the party opposing the will admits the due execution, but alleges 
that the will was obtained by undue influence, fraud, or the like, or that the 
will was revoked, then the burden of proof is thrown upon such party. 
[Barry v. Butlin^ i Curt. 638— Parke B. ; 2 Moo. P. C. 480; see .Lachko 
Bihi V. Gopi Narain, T. L. R. 23 A. 472 ; Sukh Dei v. Kedar Nath, Ibid, 405 ; 
S C. W. N, 895, P. C.] (i). The burden may also be thrown upon such party 
in cases where there had already been full inquiry in the previous proceedings 
[Komal Lochun Dutt v. Nilratton Mundle, 4 Cal. 360]. 

§ 17* Review.— It seems, no review of judgment is allowable for the 
purpose of revoking a grant. In In re Pitamher Girdhar (I. L. R. 5 B., 638), 
however, Sargent J. was of opinion tint, as the rules of testamentary proceedings 
are to be consistent with those of the Code of Civil Procedure, it might be 
right, under proper circumstances, to allow review in testamentary matters. 


§ 18. Effect of revocation. — Grants are either void or voidable (2) ; 
and the effect of revocation depends to a great extent upon whether a grant is 


the duty of the Court to try that question firsf of all throwingf the onus upon the petitioner 
\Mayho v. Williams, 2 N W, P. H C. 25^] ? If both these questions or either of them 
is answered in the affirm itive, it will appear that the making out of a case 

includes the determination of such questions or question, and the onus invariably lies upon 
the petitioner. 

gjecondlv, the factum of the will — Thus after these preliminaries have been determined, 
if theCourt finds a prima facie case has been established and the petitioner has locus standi, 
it will then be its duty to call upon the other party to prove the will de novo in a solemn 
form. And now the onus will lie upon the party propounding the will and it will be his 
duty to satisfy the Court as to its genuineness In the presence of the petitioner praying 
revocation. 


There may be cases in which the application is merely to have the will proved in solemn 
form. In such cases, the onus must invariably be placed on the party propounding the will, 
no matter whether the previous grant was upon full inquiry or not [Barry v. Butlin, supra ; 
Hoffman Norris, 2 PhiW, 221 \ Merryweather v. Turner 3 Curt. 802, 817; Sukh Dei 
Kedar Nath, supra ; Elokeshi Dassi v. Hurry Prasad Soar, 7 C. W. N. 450 ; but see Prem 
Chand Das v. Surendra Nath Shaha, supra''\ But it is doubtful whether this ruling which is 
based on the practice in England is applicable in its entirety in this country, especially in 
the Muflfasil Courts. In England, probate in common form is granted without any citation 
upon parties. But here under sec. 69 (P) infra, no probate can be granted without citing 
the interested parties ; the result being that, in every case under this section it becomes 
necessary for the petitioner to satisfy the Court as to the reason which prevented him from 
appearing and demanding a proof in soleinn form at the first hearing. 

It will thus appear that, generally speaking, in this country, it is not possible always to 
avoid preliminary inquiries As to how such inquiries are to be conducted and on what 
materials there is absolutely nothing in the Act It will depend chiefly upon the nature of 
the petitioner’s case, and the nature of the opposition, if any. But see infra, sec. 55 (P). 

So far, therefore, as the onus is concerned, tfce result of the authorities seems to be that, 
broadly speaking, in all preliminary inquiries the pitws lies on the petitioner ; and on the 
merits, that is, in inquiries into the genuinenc.ss of the will, it is invariably thrown on the 
propounder. 

In cases of grants where there is no #W 1 , which also come within the operation of this 
section, so fifr as preliminaries are concerned, the rule as to onus must be the same a.s in ca.ses 
of probate. On the merits also, it is submitted the same rule will prevail. But where both 
parties claim preferential title against each other based upon facts requiring proof, it seems, 
the 0n»s will He upon both of them, as in an ordinary regular suit, 

' .By ^Jjpfbpounding” a will is meant presenting it to the Court for probate or proof {3), 


P. 


P^7i. 
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void or voidable only. Generally speaking, the effect of revocation is to revive the 
original proceedings \^Brindaban Chandra Shaha v. Sureswar Shaha Pramanick^ 
lo C. L. J. 263]. 

Where the grant is in derogation of the right of an executor, as where 
administration is granted on the concealment of a will, the grant is void ab initio. 
In such cases, all the acts done by the administrator as such between the grant 
and its revocation, are of no validity \Ellis v. Ellis (1905) i Ch. 613 ; Debendra 
Nath Datt v. Administrator General Bengal, L. R. 35 I. A. 109 ; I. L. R. 35 

955 ; 12 C W. N. 802 ; 8 C L. J. 94 ; 10 Bom. L. R. 648 ; 18 M. L. J. 367 ; 
3 C. L. J. 422 ; 10 C. W. N. 673 ; 33 C., 713]. But where the grant is obtained 
by suppressing^ a will containing no appointment of executors, it is not void ab 
initio, and the sale of a property of the deceased by such grantee to a purchaser 
w'ho is ignorant of such suppression, is valid, even where the grant is revoked 
after the sale \Gopal Dass Agarwallah v. Budree Das Sureka, 10 C. W. N. 662 ; 
I. L. R. 33 C., 657, following Boxall v. Boxall, (1884) 27 Ch. I). 220]. Similarly, 
where letters of administration were procured fraudulently representing that the 
deceased had left no will and by producing a forged power of attorney from a 
fictitious person whom the applicant falsely represented to be the sole next-of-kin 
of the deceased, it was held that the grant was only void from the date of the 
order of revocation and not ab initio [Craster v. 2'homas (1909) 2 Ch. 348]. 

It appears, however, from certain cases that, where the administrator acts 
voluntarily, />,, does what he is not compellable to do according to law (paying 
funeral expenses, debts, legacies, &c), the grant is simply void and no title is 
thereby conferred on a vendee or mortgagee from him [See Peckhamls case {1488) 
and Graysbrook v. Fox (1562), and Ellis v. Ellis, supra ; see also Hewson v. 
Shelley (1913) 2 Ch. 384]. In the case last cited, the grant was obtained bond 
fide in ignorance of a will appointing executors, and it was held, reviewing the 
authorities, that such grant was void ab initio (i). But see sec. 84 (P), infra. 

Where the grant is made in derogation of the right of the next-of-kin or 
residuary legatee, as for instance, where it is made without citing the necessary 
parties ; that is, where the administration is to be revoked because it should be 
granted to another, the grant is voidable; and all the lawful acts of the first 
grantee stand good (2). 

As to the effect of payments made to executors or administrators before 
revocation, see sec. 84 (P), post. 

The Court will not revoke a grant limited to attending proceedings in a 
Court of justice, before the suit is ended (3). 

§ 19. How probate maybe impeached in an ordinary Civil 
Court. — See section 44, Act I of 1872 (Indian Evidence Act) and the observa- 
tions of White J. in In re Bhabo Sundery Dabee [I. L. R. 6 C., 460, at p. 462, 
citing Barnesly v. Powel, i Ves Sen. 119, 284], and of Markby J. in Komollochun 
Dutt V. Nilruttun Mundle [I. L. R. 4 C., |6o]. There is a distinction between 
cases of fraud upon testator and those of fraud upon next-of-kin ^r upon Court. 

Where the plaintiff having obtained letters of administration to the estate 
of a deceased landlord, sued the defendant for rent and the latter objected that 

(1) See Wms. 465, lOth.Ed. ; Ui ; J4 L. of Eng. 216 — 2174 

( 2 ) Jhid. , \ ^ 

(3) Tr. and Coote 293. ^ 





, mu 

\.0 l\ie defendant to go into evidence for the purpose of 

proving that the letters were invalid in law, supposing such letters could 
be regarded as an order within section 44 of the Indian Evidence Act (i of 
1872). Thus, until the letters were revoked the plaintiff had a good title 
[AfftMcci Churn Dcls v. Kalo. Chandra Das^ 10 C. W. N. 422 j Rajib Panda v. 
Lakhan Sendk Mohapatra^ I. L. R. 27 C., ii, distinguished]. 


§ 20. Explanation.” — The explanation, as already seen (§ 3, $upra\ is 
exhaustive and not illustrative merely [ Bal Gangadhar Tilak v. SakwarbcU^ 
1 . L. R. 26 B., 792, 798 \ Annada Prosad Chatterjee v. Kali Krishna Chatterjee, 
L L. R. 24 C, 951 - 


Expl. 4th — ** Useless and inoperative.” — These words imply the 
discovery of something w^hich, if known at the date of the grant, would have 
been a ground for refusing it \ as for example, the discovery of a later will or 
codicil, or that the will was forged ; thus what would not have furnished a ground 
for refusing probate can form no ground for revoking it. Where a testator, 
after appointing five executors, provided that they should manage the 
moveable and immoveable estate on behalf of his minor son until he attains 
n^jorijy ; and after the death of that son the testator’s widow applied for 
teyocation of the probate on the ground that, on the death of her minor son the 
property having vested in her as his heir, the grant of probate became “useless 
and inoperative through circumstances” ; it was held that this was not a “ just 
cause” and formed no ground for revocation. In delivering the judgment of 
the Court, Mr. Justice Crowe said : “ In the view we take of the meaning 
to be attached to clause 4 of the explanation to section 50, it is immaterial 
whether there was anything for the will to operate upon or not ; for we regard 
the grant of probate as decisive only of the genuineness of the will propounded, 
and the right of the executors thereby appointed to represent the estate of the 
testator. It in no respect decides any question as to the disposing power of 
the testator or as to the existence of any disposable property.” \Bal Gangadhar 
Tilak V. Sakwarbai^ supra ; see In the goods of Patterson^ 2 C. W. N. cccixl. 
See sec. 69 (P), 


On the same principle, as held in Arunmoyi Dasi v. Mohendra Nath 
Wadadar [ (1893) 20 C., 888], the grant of probate is no bar to a suit for the 
^tablishment of the title of a^y person prejudiced thereby, or for the construc- 
tion of the will; so that the decree in any such suit supersedes the probate and 
it becomes inoperative (revoked) without any proceeding under this section. 
In other words, the grant becomes uselei^ and inoperative through circumstances 
iRajendra Chandra Mitra v. Manick Lai Ghatak (1911) 8 A. L. J. 1063; 
See Jagannath Prosad Gupta v. Ranjit Singh (1897) 25 C, 334]. 

Mere disagreement between administrators (as, between adopted son and 
ms adoptive mother) is not a “ just cause” under this explanation \Gourchandra 
Das V. Sarat Sundari Dasi ,(1912) 40 C. 50 ; 16 C. W. N. 880 ; Annada Prosad 
Chatterjee v. Krishna Chatterjee and Bal Gangadhar Tilak v. Sakwarbau 
es^ra^ followed]. 

/ omission to submit accounts, is not a ‘just cause^ 

y* Sakwarbai^ supra \ Hill v. Bird^ Story. 

' be satisfied that it was wilful and without reasonable 

v. Surendra Nath Shaha, 9 C. W, N. ,190 ; Goknldas 
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Parbhudas v. Purshottcm Vishnudas^ 4 Bom. L. R. 979]. Nor is it sufficient 
that the account or inventory should be incorrect ; it must be untrue in 
material respects \Gokuldas Parbhudas v, Purshottam Vishnudas. subraX See 

§ 21. Grantee’s death, effect of on revocation.— Death of grantee 
does not preclude an application for revocation being entertained. But if no 
object is to be gained by revocation the application may be disallowed [ Willis 
V. Mari Beauchamps L. R. n P. D. 59J. The widow of a testator, who was 
the sole executrix and legatee, after having taken out probate in common form 
(without any citation) died, leaving her husband's brother's son N., as the 
next reversioner ijgiut her heir and representative B. B. D., took possession of 
the testator's property. On an application being made by N. for the revocation 
of the grant and for an order that the will may be proved in solemn form by 
B. B. D. in his presence, it was held that the application was properly made. 
B. B. D., however, declining to prove the will as prayed for, the grant was revoked 
[Me Gopimohan By sack and Re Nemai Ckand Bysack^ 5 C. L. J. 560], 

§ 22. Miscellaneous. — The revocation of the first grant, and the substi- 
tution of the new, ought to be made at the same time (i). 

. Revocation and \ revoked grant in the hands of an unscrupulous person 

prove injurious to the estate of the deceased. 
Accordingly, the revoxed probate or letters are required to 
be forthwith delivered up to the Court. [See sec. 157 (P), posi]. 

Cause of revoca- cause of revocation being removed, it is within the 

tion being removed* competency of the judge to entertain fresh application for 
fresh application the same grant, after letters of administration had 
may be entertained once before been revoked [Bri/ Lai v. Secretary of States 
for the same grant. 1897, 1. L. R. 20 A. 109]. 

In a suit for revocation, not only the executor or administrator, but other 
persons interested in supporting the will, such as a pur- 
Parties in a revo- chaser from the executor, may appear and oppose the 
cation suit. application [Kashi Chundra Deb v. Gopi Krishna Debs 

I. L. R. 19 C., 48]. 

Any judgment or decree passed against the former grantee is binding on 
the new grantee [Bai Meherbai v. Magan C hands I. L. R. 29 B., 96 ; 6 Bom. 

L. R. 853]. 

§ 28. Whether revocation proceeding's are suits*— See posts 
sec. 83 (P). 


(I) Tr. and Coote 202; Coote 191. 



CHAPTER V. 


OF THE PRACTICE IN GRANTING AND REVOKING PROBATES 
AND LETTERS OF ADMINISTRA TION.* 


The rules contained in this Chapter, have for the most part, 
been taken from Coote,s “ Practice of the Court of 
Probate," and from the Court of Probate Act 
1857 {20 and 21 Viet. C. 77). 


167 . 


51 (P) 

235 (si ’ 


Jurisdiction of Dis- 
trict Judge in grant- 
ing and revoking 
probatesi &c* 


—The District Judge shall have jurisdiction 
in granting and revoking, probates and 
letters of administation in all cases (a) 
within his district. 


NOTES AND COMMENTARIES. 

§ 1. Obfect of the sectio?i. § 3. Fufictiom of the Court of Probate, 

§ Jurisdiction, § 4. Will in Certificate Court, 


§ 1. Object of the secUon. — “As property of every kind is to devolve in 
the same channel, we have deemed it necessary to facilitate the constitution of 
a general representative of the deceased, with unlimited power. ' We have 
therefore provided for the probate of wills and grant of letters of administration 
by the judge of every Zillah and City Court, and by such of the judicial officers 
subordinate to him as he shall designate for that purpose” (i). 


• In this connection Part III of Act HI of 1913 (Administrator General’s Act) may be 
consulted with advantage. 

(a) ** In all cases.*’ — These words, as referring to letters of administration ^ include cases 
of testacy as well as of intestacy. So that, " letters of administration” are used as 
comprehending all letters of administration, whether with will or without will annexed, and 
whether general, special or limited. This is clear from the definition of the word 
"Administration” given in the English Court of Probate Act, 1857 (Stat. 20 and 21 Viet, 
c. 77) oji'the basis of which the rules under this chapter have been enacted. That definition 
is to the following effect "Administration” shall comprehend all letters of administration of 
thO effects of deceased persons, whether with or without the will annexed, and whether granted 
for general, special or limited purposes.” See sec. 2, 20 and 21 Viet. c. 77. 

The words " in all cases” evidently refer to letters of administration only, for, probate 
can he granted only to an executor appointed by the will” as laid down in section 

6 (P)i 

/(t) Frdijl tUfe report of the Commissioners appointed to draw up a body of substantive 
law for (Oas^Ue of India, extraordinary, dated ist July 1864, p. 53). 
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SECTION 51 fpy] 

§ 2 . Jurisdiction (i)* — In the Maffasal the District judges are the sole 
Courts of Probate, and they exercise an exclusive jurisdiction under this 
section, similar to what used to be exercised by the Ecclesiasrical Courts in 
England in testamentary and intestate matters. — Here jurisdiction means 
legal authority. 

The High Courts have concurrent jurisdiction with the District judge in 
the exercise of all the powers conferred by this section ui)on the District judge. 
See sec. 87 (P), post 

Before the passing of Act V of 1881 the powers of District Courts respect- 
ing grants of probate or letters of administration were confined to cases of 
wills made on or after the ist day of September 1870 [Luchmun Bharti v. 
Bukharan L. R. 138]; but since the passing of that Act, the 

District judges have jurisdiction to grant probate or letters of administration 
in respect of wills of Hindus executed before that date [Krishna Kinker Roy 
V. Rai Mohon Roy^ I. L. R. 14 C., 37; Krishna Kinker Roy v. Pancharam 
Mundal^ I. L. R. 17. C., 272]. 

In Assam the jurisdiction in granting probate and letters of administration 
under this section is vested in the Judicial Commissioner. [Thakoor Kristo 
- Surma Adhicaree v. Basoodeb GoshameCy 12 W. R. 424]. 

“A Court does not very readily attribute to itself power and authority 
merely by implication from the words of a Statute. It must be only where 
the implication cannot be avoided that it would feel itself justified in doing 
so” [Mr. Justice Phear in In bonis Duncany i B. L. R. A. J. 3]. Thus where 
a surety under an administration bond, under section 78 (P), pasty who is 
powerless to stop maladministration by instituting administration suit, applies 
to be discharged of his suretyship on the ground of su(ch mal-ad ministration 
by the holder of letters of administration, the Court has jurisdiction to entertain 
the application and grant such relief as he may deem proper. In such cases 
the giving of an administration bond with sureties being a “part and parcel 
of the procedure connected with the granting of letters of administration,” the 
jurisdiction to discharge a surety, the Act being silent on the point, must be 
held to be included (by implication) within the jurisdiction to grant and revoke 
probates and letters of administration Mookerjee Bui Kumari 

Debiy 6 C. W. N. 7]. See infroy sec. 78 (P). 

Where on an application to the District judge probate is refused, and the 
will is held by the High Court, on appeal, to be proved, it is the duty of the 
District Judge to issue the probate v. Sarasvatibaiy I. L. R. 17 

686 ]. 

The Recorders Court has the same powers in respect to the grant of 
^ probates and letters of administration to the estates of the natives, as the High 
^ Courts before and after the passing of the Indian Succession Act [see In re 
Kokya DainCy 10 W. R. 417 ; 2 B. L. R. 79; In re Fackerooddeen AdamsaWy 
II W. R. 413]* 

§ 3« Functions* of the Court of Probate* — The functions of the 
Court of Probate are :—(a) To determine what testamentary papers are entitled, 
in whole or in part, to be admitted to probate, and what person or persons 
are entitled to be constituted the legal representative of the deceased ; (^) 


its./ 


<i) sufra sec. 50 (P), { 2, and infra sec. 56 (P), f a. 
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when the deceased has died testate, to decide which of his testamentary papers 
constitute his last will, and whether he has appointed an executor, and who 
that executor is ; and (r) when the deceased has died testate, but has omitted 
to appoint an executor, or the executor appointed by him has declined to act, 
or if he has died intestate, to determine who is to administer his estate. The 
Court of Probate may construe a will making grant within certmn limits, and 
may also determine the meaning of any reference made by the testator in his 
will or codicil, and whether any and what papers found at the testator’s death, 
are thereby referred to (i). See sec. 53 (P), infra. 

It is not the fusion of the Court to determine as an abstract question 
who is the proper representative of the deceased [Re Tucker (186^ 3 Sw. 
& Tr. 585, at 586]. 

§ 4. Will in C 6 Ftifleate Court. — Will may be proved in a Certificate 
Court; but such proving shall not bind the Probate Court. Thus in 
a Court of Probate, one may question the genuineness of a will proved in a 
. Certificate Court [see Chinnasami v. Harihara Badra, I. L. R. 16 M., 380]. 
See post sec. 55 (P), § 4. ' 


168 . — The High Court may, from time to time, 

*35 A Wg^ppQjjj^ Judicial officers within any 

eS ^s^et District as it thinks fit to act for the District 
iolfconuSu^u^ as Delegates to grant probate and 

letters of administration in non-contentious 
Oases, within such local limits as it may from time to time 
prescribe : 

Provided that, in the case of High Courts not established 
by Royal Charter, such appointment be made with the 
previous sanction of the Local Government. 

Persons so appointed shall be called “District 
Delegates.^’ 


In England, by Statute 25 Hen. VIII. c. 19, an appeal was given from 
the Archbishop to certain commissioners. These commissioners were commonly 
called Delegates (according to the language of the Civil and Canon Law), on 
accourft of the sp^ial commission or delegation they received from the king” (2). 

This section authorises the District Judge by implication to transfer a 
case to the District Delegate for inquiry and report [JS^uftja Lai Chowihuri v« 
Kailask Ckcmdra Chmdhuri (1910) 14 C* W. N. 1068]. 

. — 1 . , 
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169 . District Judge shall have the like 

. powers and authority in relation to the 
powers as to great of granting of probate and letters of adminis- 
trAtiom tration, and all matters connected there- 

with, as are by law vested in him in relation to any civil 
suit or proceeding in his Court. ^ 


NOTES AND GOMnENT ARIES. 

§ 1 . T/ie section, (^) Power to grant Review, 

§ 2 . Powers and Authority,'^ Power to construe will, 

(a) Power to appoint Receiver, (e) Power to transfer, 

(b) Power to allow suits in forma 
pauperis. 


§ 1 . The section. — This section may be compared with section 25 of 
the Court of Probate Act, 1857 (20 and 21 Viet. C. 77), as, by such comi)arison, 
in the words of Sir Whitley Stokes, “Light may possibly be thrown on this 
somewhat obscure section” (i). That section runs as follows : — 

“The Court of Probate shall have the like powers, jurisdiction and 
authority for enforcing the attendance of persons required by it as aforesaid, 
and for punishing persons failing, neglecting or refusing to produce deeds, 
evidences or writings, or refusing to appear or to be sworn, or make affirmation 
or declaration, or to give evidence, or guilty of contempt, and generally for 
enforcing all orders, decrees and judgments made or given by the Court under 
this Act, and otherwise in relation to the matters to be enquired into and done 
by or under the orders of the Court under this Act, as are by law vested in 
the High Court of Chancery for such purposes in relation to any suit or matter 
depending in such Court ” 

This section confers on the District Judge all the powers and authority 
that are vested in him in relation to any ordinary civil suit or proceeding ; and 
section 55 (P) post^ prescribes the procedure which is to be followed in the 
exercise of such powers and authority, subject to the exceptions therein 
mentioned. See sections 55 (P), 69 <P) and 83 (P), post, 

§ 2* Powers and authority.*’— 

(d) Power to appoint Receiver. — The Court of Probate has power 
to appoint a receiver under Or. XL. Civil Procedure Code of 1908. 

[ Yeshwant Bhagwant Phatarparker v. Shanker Ram Chandra Phatarpaker^ 1 . 
L. R. 17 B., 388. See Hdfizahai v. Kazi Abdul Karim^ 1 . L. R. 19 B., 83]. 

Section 239 of the Indian Succession Act expressly authorises the appoint- 
ment of a receiver, though the word ^‘receiver” is nett used. That section has 




' (i) Stokes. 157. 

9 * 
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been omitted in this Act. In Yeshwtimt Bkagwant v. Shanker Ram Chandra 
(supra\ in explaining the reason of this omission, Sargent J. said ; “that the 
framers of the Act (V of i88i) having provided in section 55 that proceedings 
in relation to the granting of probate and letters of administration should be 
regulated by the Civil Procedure Code, and knowing the provisions of that Code 
as to receivers * * ♦ * have left the appointment of a receiver to be 

regulated by the provisions of that Code.” 

{b) Power to allow suits in forma pauperis.— Where an executor is 
not in possession of property of his testator and cannot get possession of 
it, and where he has not himself the means of paying the necessary fees, he 
may be allowed to petition for probate in forma pauperis. [Dawnbai, in the 
matter of Hazi Khan Hubil Khan^ I. L. R. 18 B., 237]. So one may apply 
for revocation in forma pauperis \ln the goods of Guru Charan Cundoo, 6 
C. W. N. cxlvii]. 

if) Power to grant Review.— See section 50 (P), § 17, ante. 

(d) Power to construe will.— The Court of Probate may construe a 
will incidentally for the purpose of determining whether any particular person 
is entitled to any grant. [See Arunmoyi Dasi v. Mohendra JVath, I. L. R. 
20 C., 888]. See ante sec. 7 (P), § 9 and 51 (P) § 3. 

(e) Power to transfer. — In Bengal and the N. W. Provinces, a District 
judge has power to transfer a contentious or non-contentious case under this 
Act to a subordinate judge for trial, under section 23, sub-sec. 2 cl. d of Act 
XII of 1887 [Kunja Behary Goswami v. Hem Chandra Lahiri^ I. L. R. 25 
C., 340]. 


170 . — — The District Judge may order any person 

to produce and bring into Court any paper 
District Judge may or Writing being or purporting to be 
duee testamentary testamentary, which may be shown to be in 
******”* the possession or under the control of such 

person ; and if it be not shown that any such paper or 
writing is in the possession or under the control of such 
person, but there is reason to believe that he has the 
knowledge of any such paper or writing, the Court may direct 
him to attend for the purpose of being examined respecting 
the same, 

and he shall be bound to answer such questions as may 
be put to him by the Court, and, if so ordered, to produce 
and bring in such paper or writing, and shall be subject to 
the like pumshment under the Indian Penal Code, in case of 
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default, in not attending or ini^ot answering such questions 
or in not bringing in such paper or writing, as he would have 
been subject to in case he had been a party to a suit, and 
had made such default, 

and the costs of the proceeding shall be in the discretion 
of the Judge. 


NOTES AND COMMENTARIES. 

§ 1 . The section. g 3 , Miscellaneous. 

g 2 . Will deposited under hte Registration Act. 


§ 1. The section. — This section is nearly a reproduction of section 26 
of the Court of Probate Act, 1857 (20 and 21, Viet. C. 77), which as amended 
by section 23 of the Act of 1858, enacts that. — 

This section as amended by section 23 of the Court of Probate Act, 1858, 
enacts that, ** It shall be lawful for a Registrar of the Principal Registry of the 
Court of Probate, and whether any suit or other proceeding shall or shall not 
be pending in the said Court, to issue a subpoena requiring any person to produce 
and bring into the Principal or any District Registry, or otherwise, as in the said 
subpoena may be directed, any paper or writing being or purporting to be testa- 
mentary which may be shown to be in the possession, within the power or under 
the control of such person \ and such person upon being duly served with the 
said subpoena, shall be bound to produce and bring in such paper or writing, and 
shall be subject to the like process of coiitcmpt in case of default as if he has 
been a party to a suit in the said Court, and had been ordered by the Judge of 
the Court of Probate to produce and bring in such paper or writing.” 

§ 2. Will deposited under the Registration Act.— Section 46 of the 
Indian Registration Act (XVI of 1908) saves “the power of any Court by 
order to compel the production of any will. ” See infra^ sec. 8 t (P). F. n. 

§ 3 . Miscellaneous. — An exemplification fi) of a will is an instrument 
falling within this section, and it may be ordered to be produced and brought 
in \In re Newtofiy 8 B. L. R. App. 76]. 

In England, it has been held that, the lien of an attorney or solicitor does 
not extend to the original will executed by his client ; and that, he cannot refuse 
the production of it. [George v George, 18 Ves. 294] (2). 


( 1 ) Sec sec. 5 ( P) , ante. 

(2) Wms. 317. 
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This section may be compared^d read with sections 136, 164, 165, 171, 
and 650 of the Code of Civil Prdfeure (Act XIV of 1882).* As regards 
punishment, see Chapter X of the Indian Penal Code (Act XLV of i860). 


171 . — The proceedings of the Court of the Dis- 

238(5) . ^ . , , 

tnct Judge in relation to the granting ot 

tricTM^s^CoIart probate and letters of administration, shall, 

batr^aad‘*ato£u- ©xcept as hereinafter otherwise provided, be 

tration,^ regulated, so far as the circumstances of the 

case will admit by the Code of Civil Procedure. 


NOTES AND COMMENTARIES. 

§ 1 , The section. § 5 . The Limitation Act. 

§ 2 . Except as hereinafter othenvise § 6. Reference to arbitration, 

provided'^ § 7 . Applicability of English precedents 

§ 3 . Application of C, P, Code in suits in procedure, 

under this Act, § 8. Discovery, 

§ 4 . Res judicata § 9 . Stay of Execution, 

§ 10 . Estoppel, 


§ 1. The section. — This section must be read with sections 53 (P) ante^ 
and 69 (P) and 83 (P) post. It provides, generally, very nearly in the language 
of section 23 of Stat. 36 and 37 Viet c. 66 (Supreme Court of Judicature Act, 
1873), that the Jurisdiction conferred on District Judges is to be exercised, 
“ so far as regards procedure and practice,” in the manner provided by this 
Act, “or by such rules and orders of Court as may be made pursuant to it,” 
and that where no special provision is contained in this Act or in any such 
rules or orders of Court with reference thereto, “ it is to be exercised as nearly 
as may be in the same manner as the same might have been exercised” 
by the Maffassal District Courts under the Code of Civil Procedure in the trial 
of ordinary original civil suits. 

§ 2. ‘‘Except as hereinafter otherwise provided.’ —These excep- 
tions are referable chiefly to the foll9wing : — 

(1) ^ Local jurisdiction of the Court [sec. 56 (J^\post\ 

(2) Transferring a case to any other District [sec. 57 (P) posfl. 


* These sections correspond to Or. XL r. 21 ; Or. XVI. rr. 5 and 7; Or. XVI. r. 14 ; 
and sec* 29, resjfiectively of the Code of ipoS. 
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(3) Subscription and verification ofjjetitions and statements [secs. 66 (P) 
and 67 (P), post]. 

(4) Publication of citation [sec. 69 (P), 

(5) Production of papers and instruments [sec. 54 (P), ante], 

§ 8. Application of C. P. Code in suits under this Act— -Applica- 
tions for probate or letters of administration are divided into two classes 
according as there is contention or no contention. It has been held that, in 
contentious cases only the procedure is to be regulated by the Code of Civil 
Procedure [see Pakiam Pillai v Innasi Fernand., I. L. R. 19 M. 458 ; Chotolal 
Chunilal v. Bai Kabubai^ I. L. R. 22 B, 261 ; also In the matter of the petition 
of Dintarini Dffbt^ I. L. R. 8 C., 880, at 882]. But it does not follow from 
this that, in non-contentious cases that Code is not applicable. For, “ by 
virtue of section 647 (C. P. Code of 1882), corresponding to sec. 141, Act. V of 
1908, the same Code is to be followed, as far as it can be made applicable, in all 
proceedings in all Courts of Civil jurisdiction other than suits and appeals ; 
and non-contentious proceedings for grant of probate or letters of adminis- 
tration are miscellaneous proceedings other than suits [Ramgopal Das v. 
Radhakrishnd Das^ 10 C. W. N. xcv]. The Code must, therefore, so far 
’ as it can be made applicable, govern non-contentious cases also*' [Field, J., in 
In re Dintarini Dabi^ supra]. In the High Courts, so long as a petition for 
probate or letters of administration is non-contentious, it is to be dealt with 
by the Registrar Chunilal y. Bai Kabubai^ supra]. As to the appli- 

cation of the Civil Procedure Code, generally, see the observations of Sargent, 
J., in Yeshwant Bhagwant v. Shanker Ram Chandra [I. L. R. 1 7 B., 388]. See 
Secs. 69 (P) and 83 (P), post. 

Section 32 of the Code of Civil Procedure of 1882, corresponding to Or. 
I. rules 8, 10 and ii of the Code of 1908, is applicable to suits under this Act. 
In Abhiram Dass v. Gopal Dass [I. L. R. 17 C., 48] the order of the District 
judge admitting the Caveator as a party was held to be appealable under section 
588 of the old Code, corresponding to section 104, and Or. 43 r. i (2) of that 
of 1908, thereby deciding that the order appealed against was one under 
section 32, being the same in effect as if he had been made a defendant 
under that section [see Khettramoni Dasi v. Shyama Churn KundUy I. L. R. 
21 C., 539]. So are sections 53 (Or. V r. 17) and 108. (Or. IX, r. 13) 
[see Dintarmi Dabi v. Daibo Chandra Roy, I. L. R. 8 C., 880 ; Khettramoni 
Dasi V. Shyama Churn Kundu, supra] and also sections 30 (Or. I, r. 8) and 438 
(Or. XXXI, r. 2) [see Gereebala Debee v. Chunder Kant Mukherjee.^ I. L. R. 
II C., 213 and Haftza Bai v. Kazi Abdul Karim^ I. L. R. 19 B., 83]. 
Similarly, the rules contained in Chapter XXXI of the C. P. Code of 1882, 
corresponding to Or, XXXII, of Act V of 1908, as to suits by and against 
minors and persons of unsound mind [see In the goods of Amrita Lai Mullick, 
I. L. R. 27 C., 350], and the powers of the.High Court under section 622 of 
the Code of 1882, corresponding to section 115 of Act V, 1908 \Khettramoni 
Dasi V. Shyama Churn Kundu, supra] apply to proceedings under this Act, 
See Gerindra Kumar Das Gupta v. Rajeswari Ray^ I. L. R. 27 C., 5 ; Annaji 
Dattatraya v, Chandra Bai^ 1 . L. R. 17 B., 503. And also secs. 86 (P) and 87 
{^),post. 

Section 177 C. P. Code of 1882 (corresponding to Or. 16, r. 20^ does 
not apply \Raoji Ranchod Naik v, Vi$km Ranched Naik^ I. L, R, 9 B., 241, 
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See post 69 (P) § s (y)]. Nor does section 103 (Code of 1882) correspond- 
ing to Or. IX, r 9 (Code of 1908) apply. For, if probate has been refused, 
not on the merits, but merely by reason of the insufficiency of some matter 
of form or procedure, there is no adjudication that the instrument is not 
entitled to probate, and, therefore, it may be again propounded [Ramani 
Debt V. Kumud Bandhu Mookerjee (1910) 14 C. W. N. 924 ; 12 C. L. J. 185 ; 
Lilly V. Tobbein (i 8 go)y 103 Mo. 477, followed]. Moreover, an executor pre- 
senting an application for probate cannot be regarded as a plaintiff suing in 
respect of a cause of action within the meaning of the said section 103 of the 
old Code [/bid]. 

§ 4. Res judicata. — The judgment of a Court of Probate granting 
probate being a judgement i« rem, judgment of any other Court in a proceeding 
iftter parties carihot be pleaded in bar to an investigation in the Probate Court 
as to the factum of the will propounded in that Court. So the only judgment 
that can be put forward in a Court of Probate in support of the plea of res 
judicata is a judgment of a competent Court of Probate (a) [Chinnasami v. 
Harihara Bhadray I. L. R.'i6 M., 380]. 

Refusal to grant probate deos not conclusively show that the will pro- 
pounded is not the genuine will of the testator. “ The conclusiveness of probate 
rests upon the declared will of the Legislature as expressed in sections 1 2 and 
59 of the Act. There is no section which declares that any corresponding 


(a) But the judgment of a competent Court of Probate passed in the previous proceedings, 
showing what the Judge understood to have been the questions for decision in those pro- 
ceedings is not enough to support a plea of res judicata in a subsequent suit in another Court 
of a different jurisdiction ; for, such Court cannot give effect to the plea unless it can say 
for itself that the matters in issue in the suit under trial were in issue in the previous proceed- 
ings. In such cases, therefore, it is necessary that the whole previous proceedings should be 
placed before the Court in the subsequent suit in order that effect may be given to the plea 
[Kuratulain Bahadur v. Feara Saheb, I. L. R. 33 C., 116 ; L. R. 32 I. A. 244; 15 M. L. J. 
336 ; 2 A. L. J. 758 ; I C. L. J 594 ; 7 Bom. L. R. 876]. See ante, sec. I2 (P), \ 3(a) p. 614. 

Following this principle effect was given to the plea of res Judicata in a subsequent 
suit between the parties for declaration that the plaintiff (who was one of the caveators in 
in the probate proceedings) was the next reversioner to the estate of the testator 
IBamnandan Pershad v. Sheoparan (1910) 1 1 C. L. J. 623]. Chiniaman v. 

Ram Chandra [(1910) 12 Bom. L. R. 694] where in a similar case, Mr. Justice Chandavarkar 
overruled the plea of res judicata on the ground that the Court of Probate is not competent 
to enter into the title of the property. See also Lalitmohan Das v. Radharaman Saha 
[(1911) 15 C. W. N, 1021] in which a similar view was expressed by Mr. justice Mookerjee. 
According to that learned Judge "-the jurisdiction which a Court of Probate exercises 
* * • is special jurisdiction distinct from ordinary jurisdiction of the Court” and 

that such Court is not competent to decide any question of title, its competency ex- 
tending only to the determination of questions relating to representation and distribution 
or administration, especially in a case under section 23 of the Probate and Administration 
Act. It was further held that the cases of Ramnandan v. Sheoparam Singh {supra) and 
Kuratulain Bahadur v. Pear a Saheb {supra) did not lay down any general proposition of 
law to tbe effect that every matter decided in proceedings for grant of probate or letters 
of administration operates as res judicata in a subsequent civil suit between the parties 

The weight of authority seems to be in favour of the view that the decision of a 
Probate Court as regards title to any property, does not operate as res judicata. See 
judgment of Caspersz, J., in Lalitmohan Das v. Radharaman Saha, supra, at p. 1028. 

But th« dectsicm as to whether the words of a clause form part of the will, is conclusive 
AOd ojppci^tei as m judicata [Brendon v. Shrimanta Sundarabai (1913) 33 I. Cas 221]. 
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result in an opposite sense shall flow from the refusal to grant it.” (a) [Ganesh 
Jagannath Deb v. Ram Chandra Ganesh Deb, I. L. R. 21 B., 563, at 566,— 
per Farran. C. J.]. The executor is not, accordingly, precluded from making 
a fresh application for probate whenever he may be in a position to support the 
will with more complete proof [Ganesh Jagannath Deb v. Ram Chandra Ganesh 
Deb, supr(i\ ; nor is he precluded where the application is dismissed for default 
under Or. IX, r. 9 of the Code of Civil Procedure [Ramani Debi v. Kumud 
Bandhu Mukerjee, supra\ 

§ 5* The Limitation Act. — The Limitation Act does not apply to 
applications for probate or letters of administration [In re Ishan Chandra Roy, 
I. L. R. 6 C., 707 ; Empress v. Ajudhia Singh, 1 . L. R. 10 A, 350 ; Kasi 
Chandra Deb V.'Gopi Krshna Deb, I. L. R. 19 C., 48 ; Bai Manekbai v. 
Manekji Kavasji, I. L. R. 7 B., 213; Janaki v. Kesavalu, 1 . L R. 8 M., 207 ; 
Thiruvengada Naickea v. Mahomed Salta Sahib, 9 M. L. J. 382]. Accordingly, 
where the first application for probate was dismissed for default and the second 
application was filed 30 days after that order, it was held that this application 
was not out of time under the provisions of section 99 of the C. P. Code of 1882 
(Or. IX, r. 4 of 1908). Mr. Justice Miithusami Ayar said : “ The reason for the 
exemption of applications for probate from the operation of the Limitation Act 
probably is that the application for probate is in the nature of an application for 
permission to perform a duty created by a will or for recognition as a testa- 
mentary trustee, and the right to apply continues so long as the object of the 
trust exists or any part of the trust if really created remains to be executed” 
[Gnanamuthu Upadisi v. Vanakoil Pillai Nadan, L L. R. 17 M., 379, at 381]. 

§ 6. Reference to apbitration. — An executor against whose application 
for probate a caveat has been entered, cannot submit to arbitration the question 
whether the will propounded by him was duly executed by the deceased. Nor, 
it seems, can the Court itself, refer the factum of the will to arbitration under sec- 
tion 508 of the old Code of Civil Procedure, [Ghellhbai v. Nandubai, I. L. R. 21 
B., 335 ; see Hem Chunder Singh v. Sarat Chandra Singh, 3 C. W. N. 
Ixxviii]. 

§ 7 . Applicability of English cases in procedure.— A special pro- 
cedure having been laid down in this Act, the English cases, it seems, do not 
apply in matters of procedure [In re Nesbitt and In re Briant, 4 B. L. R. App. 49]. 
See ante sec. 25 (P), the observations of Maclean, C, J., in Keder Nath Mitter v. 
Sorojini Dassi (3 C. W. N. 617). 

§ g. “Discovery.” — In consequence of the peculiar nature of the in- 
quiry in probate cases, the Court exercises a wider latitude in ordering discovery 
in these suits than is exercised in other actions. 


(a) But this is opposed to the view expressed by the Madras High Court in Chinnasami 
V. Harihara Bhadra, supra. In that ca.se Muthusami Ayyer and Handley, jj , held, that the 
judgment of a Court of Probate refusing probate is as much a judgment in rem, as one 
granting probate. Section 41 of the Indian Evidence Act supports this view. And it 
seems probable from the guarded language of Farran, C. ]♦, as well as from the facts of the 
case, that, in Ganesh Jagannath Deb v. Ramchandra, supra, their Lordships of the Bombay 
High Court did not intend to lay down any rule of general application by holding that, 
refusal to grant probate was not conclusive. 

But it has been held by the Allahabad High Court that refusing an application for 
letters of administration with copy of will, is a decree and is thus appealable [(1913) 
Mountstephens v. Orme, 22 Ind. cas. 98]. 
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The practice of the Court, therefore, is to order discovery of all facts and 
documents which might turn out to have any possible bearing on the issues 
raised (i). ^ 

§ 9> Stay of execution. — The execution of a decree directing the 
issue of a grant of probate, may be stayed under section 545 of the Code of Civil 
Procedure (corresponding to Or. LXI, r. 5) \Brij Coomaree v. Hamrick Dass, 
5 C. W. N. 789]. 

§ 10. Estoppel.— See />osi, sec. 69 (P). 


172 . — Probate of the will or letters of adnainis- 

240 (s) 

. tration to the estate of a deceased person 

may be granted by the District Judge under 
the seal of his Court, if it appears by a 
petition, verified as hereinafter mentioned, of the person 
applying for the same that the testator or intestate, as the 
case may be, had at the time of his decease a fixed place of 
abode, or any property, moveable or immoveable, within the 
jurisdiction of the Judge. 


’ aaministration may 
ht granted by District 
Judge, 


NOTES AND COMMENTARIES. 

§ L The section, § 3. Fixed place of abode, 

§ 2. What gives jurisdiction to the Judge, § 4. Any property 


§ 1. The section. — This section is modelled upon section 46 of the 
English Court pf Probate Act, 1857. That section enacts as follows : — 

“ Probate of a will or letters of administration may, upon application for 
that purpose to the District Registry, be granted in common form by the 
District Registrar in the name of the Court of Probate and under the seal 
appointed to be used in such District Registry, if it shall appear by affidavit 
of the person or some one of the persons applying for the same, that the 
testator or intestate, as the case may be, at the time of his death, had a fixed 
place of abode within the District in which the application is made, such place 
of abode being stated in the affidavit, and such probate or letters of adnlinis- 
tration shall have effect over the personal estate of the deceased in all parts of 
England accordingly.” 


(i) Tn Coote 469. 
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§ 2. What srives Jurisdiction to the Jud^re (a).— A fixed place of 
abode or any property of the deceased, within the local jurisdiction of the 
judge, is all that is required to give him jurisdiction for the purpose of making 
a grant under this Act. [See Kmona Sundary Dost v. Hurro Lai Shaha, I. L. R. 
^ C., 570 ; also Fardunji v. Navajibai, I. L. R. 17 B., 689]. See infra^ § 4. 

§ 3. “ Fixed place of abode.” —These words are borrowed from the 

English Court of Probate Act, 1857, section 46 (see su/>ra). 

The word “ abode** means place of residence. In law it is used in different 
senses, to denote the place of a man’s residence or business, temporary or 
permanent (1). It is often used as synonimous with the word “Dwelling,** 
which is the plaQ^*where a man lives with his wife and family. It may be said 
to be constituted by an actual occupancy coupled with an intention to give a 
character of permanency to such occupancy. 

The words “ dwelling** and “ residence,** which are synonimous with “ abode,** 
are sometimes used as equivalent to. domicile or home. [See Lamb v. Smithy 15 
L. J., Exch. 207, cited in Gopal Chandra Sirkar v. Kurnodhar Moochee^ 7 
W. R. 349 and in Mr. Chand’s C. P. Code, Vol. I. P. 311]. But yet, they do 
not imply such a permanent state of things as would amount to domicile, which 
‘is the place where a person has his home. “ In a strict and legal sense, that is 
properly the domicile of a person where he has his true fixed permanent home 
and principal establishment, and to which, whenever he is absent, he has the 
intention of returning’* (2). The word domicile “means much more than even a 
place of permanent residence,” which the word abode does not necessarily imply 
[see Gosvami v. Govardhanlalji L L. R. 14 13 ., 541. Also Wharton. Art. 
abode; see however Fatima Be^^um v. Sakina Begum^ I. 1 .. R. r A., 51]. 

Thus it may be submitted that the word “ fixed place of abode,” denote 
a place of permanent residence, which may not amount to a domicile, though 
a domicile may be a “ fixed place of abode.** So, it has been held that a 
person is to be deemed to reside at the place where he actually and voluntarily 
resides and carries on business, and not at the place where he has his 
family and which he only occasionally visits [Ugarchand Mulchand v. Slrajma 
Leherchandy 2 Bom L. R. 605]. And where he has no permanent residence 
his temporary residence, or wherever he may be found, may be regarded as 
sufficient for purpose of jurisdiction [Fernandez v. Wray^^l, L. R. 25 B., 176 ; 

3 Bom. L. R. 291]. 

In ex parte Bruell [L. R. 16 Ch. D, 487] Sir James, L. J., points out that 
the word “ residence,” has no definite technical meaning, but should be construed 


(a) In England, in order that a testamentary instrument may be admitted to probate, 
it must be a will disposing of some property in that country ; that is to say, it is this disposi- 
tion that gives jurisdiction to the English Court of Probate over it [/?e Morton (1864), 3 Sw. 
& Tr. 423]. But in India, as this Act provides, it is either the disposition of some property 
or a fixed place of abode of the deceased within the limits of the district that gives jurisdiction 
to the Judge [sec. 56 (P)] ; and where the application is made to the District Delegate, it is a 
fixed place of abode only that gives him jurisdiction [sec. 58 (P) ]. 

* This case was decided on the basis of the words used in the C. P. Code of 1882. 


(1) Wharton. Art. « Abode." 

(2) Wharton Art Domicile. 

92 
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in every case in accordance with the object and intent of the Act in which it 
occurs. See section 5, Indian Succession Act; also see sections 57 W* 

58 (P), m/ra. 

The words used in the Civil Procedure Code (V of 1908) are “actually 
and voluntarily resides, or carries on business, or personally works for gain ” 
(sec. i6)i ' The word “ reside ” is also used [Or. V. r. 9 (i)]. 

§ 4* “Any property.” — It is sufficient, for the purpose of giving 
jurisdiction under this section, that “ property claimed as the testator’s own 
should be actually in the possession of the deceased,” irrespective of any title 
to it. Hence, if there is property in the possession of the testator at the time 
of his death, which is claimed by him as being in his possession in his own 
right, it is not for the Court to enter into the question whether the title under 
which he holds the property is good or bad [/^u» Bahadur Singh v. Maharanee 
Rajrup Koer, 4 C. L. R. 498]. 

Such moveable property as one carries in his person, as a watch and chain, 
is sufficient to give jurisdiction, although the place of abode may be of a tem- 
porary nature [In the goods of Mohendra Narain Roy^ 5 C. W. N. 377]. But 
some earthen pots and similar other articles, that is, property of very trifling 
value, are not sufficient [Bai Mancha v. Bai Ganga^ i Bom. L, R. 666], See 
infra^ sec. 57, (P), No. & Com. last para. 

Where a will was executed in Bombay devising immoveable property in 
Thana, it was held that the District judge of Thana had jurisdiction to grant 
probate of that will,^e fact that it was executed in Bombay not having affected 
the provisions of this^ection [Ravji Ranchod Nath v. Vishnu Ranchod Naiky 
I. L. R. 9 B, 241]. 

So it has been held that the provisions of this section are general and 
quite irrespective of the place where the will was executed, or of the nationality 
of the testator or of the place of his domicile. Thus a District judge has 
jurisdiction to grant probate of a will executed out of British India by a person 
who is not a British subject, if the testator had, at the time of his death, move- 
able or immoveable property within the jurisdiction of the judge \^Bhanrao 
Dadajirao v. Lakshmi Baiy I. L. R. 20 B., 607 ; see Golam Sobhan alias Saboo 
Meah v. Mahomed Rouf 20 W. R 286]. 


57 fP) 

173 . — When the application is made to the 

, Judge of a district in which the deceased 

Disposal of appli- 

cation fixed abode at the time of his death, 

deceased had ao fix- the Judge may, in his discretion, refuse the 
edabs e. application, if in his judgment it could be 

disposed of more justly or conveniently in another district, 
' or, where the . application is for letters of administration, 
‘ grant them absolutely* or limited to the property withm his 


Disposal of appli- 
cation made to Judge 
of district in which 
deceased had no fix- 
ed abo^e. 



siecTioN 58 (?).■) tka mkov wiits Adr. 

NOTES AND COMMENTARIES. 
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In Bhanrao Dadajirao v. Lakskmtbai (I. L. R. 20 B., 607), the testator 
was a subject of Boroda State and the will was executed at Boroda, but the 
testator had left immoveable property situate in the District of Belgaum where 
the petition was made. The District judge rejected the petition and referred 
the case to Boroda applying this section by anology. There was no finding as 
to where the domicile of the testator was. Sir Charles Farran, C. J., in setting 
aside this order laid down as follows ; — . 

“ When between Courts of different Districts in British India there is a 
question as to a^Uch of such Courts can most justly or conveniently grant 
probate, the judge has a discretion to refer the applicant to the more convenient 
Court : but where there is no Court of concurrent jurisdiction in British India 
to which the applicant can apply for probate, the Judge is vested with no such 
discretion. An executor whose testator has left property in British India is 
entitled to probate of the will in the Court in British India which has jurisdic- 
tion in the case, or where there is more than one such Court, in the most 
convenient of them. Boroda is not a District within the meaning of the Act, 
and the judge has no discretion to refer the applicant to the Boroda Court. 
Analogy has no place in the case of a positive enactment such as this/* 
[Bhdnrao Ddddjirao v. Lakshmibaij 5upra\ 

Property within the jurisdiction being of very trifling value, the Court may, 
in the exercise of the discretion under this section, refuse the application, if in 
his judgment it could be more conveniently disposed of in another district 
[Bat Mancha v. Bai Ganga^ i Bom. L. R. 666]. See supra, sec. 56 (P), § 4. 


174 . 


58 (P) 

^ — Probate and letters of administration 

Protutteand letters upon application for that purpose to 

me District Delegate, be granted by him 

Deiegete.*^ in any case in which there is no contention, 

if it appears by petition (verified as hereinafter mentioned) 
that the testator or intestate, as the case may be, at the time 
of his death, had his fixed place of abode within the juris- 
diction of such Delegate. 


NOTES AND COMMENTARIES. 


This is section 241 A of the Indian Succession Act It was added to 
that Act by section 3 of the District Dele^tes Act, i88i (VI of i88i). In 
section 241 A, the word “resided” is substituted for the words “had his 
fixed pl nre of abode” in this section. The , words “ fixed place of abode” are 
intended to mean a dwelling place of a more permanent character than what 
the word “ residence ” means. It is quite probame, these words are used in this 
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Act because the Hindus, &c., for whom it is intended, are more permaneiit 
dwellers in the country than those to whom the Indian Succession Act is 
applicable and for whom the word “ residence” is used. Thus showing, as it 
seems, the intention of the Legislature as to the true signification of the words 
“ fixed place of abode.” Although the Legislature is presumed to use the 
same language in the same sense, when dealing at different times with the 
same subject, it is also to be presumed “ that any change of language is some 
indication of a change of intention” (i). 

The jurisdiction of the District Delegate is, under this section, to be deter- 
mined only by the fixed place of abode of the deceased at the time of his death, 
such Delegate having nothing to do with the existence or non-existence of any 
property of such deceased within his jurisdiction. This is so, perhaps because 
property may not exist within the jurisdiction of every Delegate where there 
are more than one under a single l^istrict judge. 


175 . — Probate or letters of administration shall 

242 (s) 

• , , , have effect over all the property, moveable 

Conclttsiveness of 

probate Of letters of or immoveable, of the deceased throughout 
administration. • 1 • 1 1 

the Province m which the same is or are 


granted, and shall be conclusive as to the representative 
title against all debtors of the deceased, and all persons 
holding property which belongs to him, and shall afford full 
indemnity to all debtors paying their debts, and all persons 
delivering up such, property to the person to whom such 
probate or letters of administration shall been granted. 


Provided that probates and letters of administration 
granted — 


(a) by a High Court, or 


(6) by a District Judge, .where the deceased at the time 
of his death had his fixed place of abode^'^ situate 
within the jurisdiction of such Judge, and such 
Judge certifies that the value of the property affect- 
ed beyond the limits of the Province does not 
exceed ten thousand rupees. 


* Here also the words "or any property, &c.*’ are omitted, 
(i) 
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shall, unless otherwise directed by the grant, have like efEect 
throughout the whole of British India.®' 


NOTES AND COMMENTARIES. 


§ 1 - 

The section. 

§ 4 . 

§ 2. 

§ 3. 

^^Province,'^ 

^^High Court, 

§ 5 . 


'Effect of probate according to the 
jurisdiction of the Court grant- 
ing iL 

Effect of probate according to the 
nature of the appointment of 
executors. 


§ 1. The section.— This is section 242 of the Indian Succession Act, 
as amended by section 2 of Act XIII of 1875 and explained by section i of 
Act II of 1874. The Proviso added to section 242 of the Succession Act by 
section 2 of Act XIII of 1875, t was to the following effect : — 

“ Provided that probates and letters of administration granted by a High 
Court after the first day of April, 1875, shall, unless otherwise directed by the 
grant, have like effect throughout the whole of British India.*’ 

This section, “ whilst stating that the probate shall be conclusive as to 
the representative title, is silent as to its effect with respect to the validity and 
contents of the will, (a) Its conclusive effect in the latter respect is really the 


♦ This proviso was substituted for the original one by section 3 of Act VIII of 1903 
(Probate and Administration Act, 1903). The proviso as it originally stood, was to the 
following effect : — 

Provided that probates and letters of administration granted by a High Court established 
•by Royal Charter, or by the Chief Court of the Punjab, or by the Court of the Recorder of 
Rangoon, shall, unless otherwi.se directed by the grant, have like effect throughout the whole 
of British India. 

A similar proviso with the addition of the words *^and estate" after the word property" 
in clause (b) was added to section 242 of the Iiidian Succession Act, by section 2 of Act 
VIII of 1903. 

t Repealed by section 4 of Act VIII of 1903 (Probate and Administration Act, 1903). 

fa) **CoilClUSlve as to representative title.”— By the combined effect of this section 
and section 12 (P), probate of a will, when granted, establishes the will from the death 
of the testator and clothes the executor with a representative title, and such title is conclusive. 
So that, by virtue of this section a probate is conclusive in its effect only so far as this 
representative title is concerned. There is nothing in this section to show that this con- 
clusiveness can be extended to any other matter. Nor is there any other section in this 
Act authorising such extension. This view is supported by the judgment of their Lordships 
of the Judicial Committee in the case of Kurutulain Bahadur v. Veara Saheh [L. R. 32 I. A* 
244; I. L. R. 33 C, 116; 7 Bom. L.R. 876; 2 A.L. J. 758; 15 M. L. J. 336; 9 C. W. N. 
938; 1 C. L J. 594]» in delivering which Sir Arthur Wilson said : '*The title thus conferred 
upon every executor who has obtained probate is obviously convenient as tending to facilitate 
the administration of the estate of the deceased, and the adjustment of the rights of all 
parties connected with it" [see Lalitmohan Das v. Badharaman Saha (19IX), 15 C. W. N. 
1021 ; 13 C. L. J. S 47 i SSS]* See also supra, sec. 12 (P) { 3 a. 

It is, however, established from the nature of the grant and the exclusive jurisdiction 
of the Court of Probate, as already seen, that probate is conclusive as regards the execution 
of the will, the validity and genuineness of the will and the appointment of executor [sec. 12 
(P) supra]. But, the validity and genuineness of the will being thus conclusive, does it 
follow that all the contents of the will are also to be held conclusive P This is a que.stion 
which seems to be still unsettled. 
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legal consequence of the exclusive jurisdiction of the Court of Probate,” 
See the observations of White, J., in In re Bhaba Soondary Dabee (L L. R. 6 C., 
460, at 463). See sec. 12 (P) § 2, ante. 

This section corresponds to section 23 A of the Administrator-GeneraPs 
Act, 1874 (II of 1874), and sec. 24 of the Act of 1913 (Act III) under which 
the High Court may, by its grant in its own Presidency, direct that, such 
grant shall take effect throughout the other Presidencies [see sec. 3, Adminis- 
trator General’s Act, 1881, (Act IX of 1881) ; also see In re Ilewsan, I. L. R. 
4 C, 770 ; 4 C. L. R. 42]. 

§ 2. “ Province” — See definition, ante. 

The word “ province” in this section does not correspond to the words 
Presidency of Bengal,” as defined in the Administrator-General’s Act, 1874 

Conclusive as to contents of will.-*The earliest case in which any reference to it 
was made is that of Braja Nath Dey Sarkar v. Anandmoyi Dasi [8 B. L. R. 208]. In that 
case Phear, J , referring to sectfons 187 and 242 of the Indian Succession Act (the last cor- 
responding to this section) said : The effect of these two sections really is to make the 
probate the title of the executor to the property and also to make it evidence of the contents 
of the will itself against all persons interested under the will.” His Lordship said nothing 
as to whether such evidence was conclusive or not. It is, however, probable that he meant 
to indicate that it was so. The next case is /m [I. L. R« 6 C- 460] 

in which White, J., expressed an opinion to the effect that the conclusiveness of probate with 
respect to the validity and contents of the will follows as a necessary consequence from the 
exclusive jurisdiction of the Court of Probate Mr. Justice Field, however, in the same case 
expressed grave doubts as to such conclusiveness. He referred to section 62*1^ of the English 
Court of Probate Act of 1857 (20 and 21 Viet. c. 77) and observed as follows The 
section which 1 have just quoted (sec. 242 of the Succession Act) affirms and enacts the 
conclusiveness of a grant i f probate or administration as to the representative title merely, 
and it is a matter of observation that in this Act, passed in 1865, no provisions were intro* 
duced similar to those which I have just quoted from the Court of Probate Act of 1857, 
declaring a probate of will to be conclusive evidence in all Courts and in all proceedings of 
the validity and contents of the will itself.” The last case is that of Kurutulain Bahadur 
v. Peara Saheb, supra^ in which, as already seen, their Lordships of the Judicial Committee 
purported to hold that by the effect of probate a party claiming adversely to the will is not 
estopped from denying the contents of the will. 

Thus, although the question was never directly raised and decided it may be taken as 
fairly established that probate is not conclusive evidence in respect to such contents of the 
will as do not constitute or appertain to the representative title of the executor against 
parties interested under the will or claiming adversely to it [see sec, 12 (P) supra, i 3a] 
In support of the correctness of this view it may be further submitted that, as held in 
Lakshman Duda Naik v, Ramchandra Dada Ndik, B. H.C. R. 561] the statement in a 
will as to the ' value of the testator’s property ie no evidence of such value ; nor is a recital 
of a power of attorney any conclusive evidence of such power [^Bomanjre Muncharjee v. 
Syed Hoosain Ahdoollahf i Moo. 1 . A. 494]. The opinion of Mr. Justice Phear so far as it 
purports to uphold the conclusiveness of the contents, is clearly obiter, and that of Mr. 
Justice White is expressly borrowed from Williams’ Executors and Administrators, and 
cannot, therefore, be regarded as independent of the above-mentioned provision of the 
English Court of Probate Act. 

Where a Hindu widow alienated her husband’s property and a suit was instituted to set 
it asid$, a statement made by the widow in a will executed by her some years before such 
^it as regards her relatives, was held by the Privy Council to be conclusive evidence in 
respect to the respondents relationship \Kidar Nath v. Mathu Mai (1913) 1 . L. R. 40 C., 555]. 


t * Section 62 of Stat. 20 and ai Viet. c. 77 provides inter alia that where probate of a 
will is grai^^ in solemn form, ine probate ” shall endure for the benefit of all persona 
^'illte^st^ in me real estate a1fecte4"%yjlnch will, and the probate copy of such will, e • * 
t;miiti#nd in, all suits iantf proceedings affecting real estate * * be received as 
fgndtifstye of the validHy 
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(Act 11 of 1874), and does not therefore include the Punjab. Where, there- 
fore, a testator died in the Punjab leaving assets there, and his executor being 
out of the local limits of the ordinary civil jurisdiction of the Court, appoint 
ed an attorney who applied and obtained letters of administration with the 
will annexed from the (Calcutta High Court, it was held that, having regard to the 
provisions of this section (ist para), such letters did not operate to extend the 
power of the grantee to administer assets in the Punjab, and further, that 
the High Court had no power to make such grant {/« the goods of Duncan^ i 
B. L. R. O. C. 3). 

Before the passing of Act XIII of 1875, the result of this section was that, 
an ordinary ^^ant of letters of administration by one of the High Courts in 
India did not operate beyond the limits of the Province within which that 
Court exercised its jurisdiction \In re Nechterlein^ i B. L. R. 19 j In re 
Duncan supra"]. 

§ 8« ** Hig^h Court” — The words “High Court” in this section shall 

mean and be deemed always to have meant — (a), a High Court for the time 
being established under 24 and 25 Viet., c. 104 ; (/^), the Chief Court of the 
Punjab j and (^), the Court of the Recorder of Rangoon.” See sec. 87 (P), 
infra. 

§ 4. Effect of probate according: to the jurisdiction of the Court 

gfranting: it. — By virtue of this section, probate or letters of administration 
granted in Bengal has or have no effect in any other Province and vice versa. 
But since the passing of Act XIII of 1875, such grants,* if made by the High 
Court, &c. (see proviso) shall have effect throughout British India. 

If however, a testator leave property within the jurisdiction of two District 
Courts in two different Provinces, and nothing within that of any of the High 
or Chief Courts, it seems, two different grants shall have to be taken, one an 
ordinary grant and the other a grant under section 5 (P), ante. 

Zanzibar being for the purpose of probate, a district in the Presidency of 
Bombay (see ante^ def. of British India), probate granted by the Zanzibar 
Court has effect over the property and estates of the deceased in Bombay ; 
evidently, therefore, property and estate situate in Bombay are “estate and 
effects for and in respect of which the probate is to be granted \Macleod v. Consul- 
Gen.^ Zanzibar, 8 Bom. L. R. 725]. 

The High Court cannot, under this section, make a grant of probate 
limited to property in any particular Province or Presidency, in a case where 
an unlimited grant had already been made before the passing of Act Xlll^of 
1875. In In re Shama Charan Mullick [I. L. R. i C., 52 ; 24 W. R. 206J, the 
testator died in 1872, leaving property and effects within the local jurisdiction 
of the (Zlalcutta High Court, and also within that of the Bombay High Court. 
He left a will dated 8th March 1863, and a codicil dated 20th November 1865. 
His executors took probate of the will and codicil on the ist August 1874, 
with respect to the property and effects within the jurisdiction of the High 
Court at Calcutta. An application was subsequently made to the Calcutta High 
Court for a grant of probate limited to property in Bombay, and a certificate 
under section 3 of Act XIII was asked for. Thk application was refused by 
Markby, J. on ground of want of power. An appeal being preferred, Sir 
Richard Garth, C. J., after reciting the preamble of Act XIII of 1875, said ‘ . 

“ The Act then in effect provides that an wUmited grant of probate made 
by a High Court after the ffrst day of April 1875, shall, unless otl^rwise 
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directed by the grant, extends to all goods belonging to the testator through- 
out British India ; whereas before the Act, a similar grant would only have 
extended to goods in the particular Province in which it was made. The 
object of the Act being thus plainly pointed out by the preamble, it appears 
to me that the Act did not empower a Judge of this Court to grant a limited 
probate extending to goods in another Province, after an unlimited grant had 
already been made before the Act was passed, extending only to goods in the 
Province of Bengal. The view taken by Markby, J., was quite right.” 

§ 5. Effect of probate according: to the nature of the appoint* 
mentof executors. — Probate granted to executors whose appointment is 
general and absolute is also itself general and absolute in its powers, and it 
extends over all property situate within the reach of the Court which grants it. 
So, If the executor be appointed during his life, or the executrix be appointed 
during her widowhood, the same absolute powers are given ” (i). The com- 
bined effect of this section and section 187, Indian Succession Act, is to 
make the probate the title of the executor to the property, and also to make 
it evidence of the contents of the will itself as against all persons, and executors, 
legatees, or others interested under the will. [Braja Nath Dey Sircar v, Ananda 
Moyi Dasi, 8 B. L. R. O. C. 208]. See sec. 12 (P) § 2. 


170. — (t) Where probate or letters of adminis- 

*42A s) Qj. jjjjyg been granted by a Court 

iWgh^wrtsofeLtu with the effect referred to in the proviso to 
section 59, the High Court or District Judge 

59 * shall send a certificate thereof to the follow- 

ing Courts, namely : — 

(а) when the grant has been made by a High Court, to 
each of the other High Courts, 

(б) when the grant has been made by a District Judge, to 
the High Court to which such District Judge is sub- 
ordinate and to each qf the other High Courts. 

This section was substituted for the original one by section 3 of Act VIII of 1903 
(Probate and Administration Act, 1903). The corresponding section of the Indian Succession 
Act was also amended with slight verbal alteration only. Section 60 (P), as it originally 
stood, was to the following effect * 

Whenever a grant of probate or letters of administration is made by a Court with such 
effect as aforesaid, the Registrar, or such other officer as the Court making the grant 
appoints in this behalf, shall send to each of the other Courts empowered to make such 
grants a certificate to the foliowiqg effect : — 

S lere follows the certificate whieh is the same as in the substituted (new) section given 
, mtd seeb Cer^ficate shall be fffed by the Court receiving the same 
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(2) Every certificate referred to in sub-section (i) shall be 
to the following effect, namely : — 

“I, A. B., Registrar {or as the case may 6e] of the High 
Court of Judicature at {or as the case may be"], hereby certify 
that on the day of the High Court of Judicature at [oy 
as the case may be"] granted probate of the will {or letters of 
administration of the estate] of C. D., late of, deceased, to 
E. F. of an^^ G. H. of, and that such probate {or letters] 
has {or have] effect over all the property of the deceased 
throughout the whole of British India 

and such certificate shall be filed by the High Court receiv- 
ing the same. 

(3) Where any portion of the assets has been stated by 
the petitioner, as hereinafter provided in sections 62 and 64, 
to be situate within the jurisdiction of a District Judge in 
another Province, the Court required to send the certificate 
referred to in sub-section (i) shall send a copy thereof to 
such District Judge, and such copy ^hall be filed by the 
District Judge receiving the same. 


The section corresponds to section 2/^2 A of the Indian Succession Act, 
which was added to it by section 2 of Act' XIII of 1875 [now repealed by sec. 4, 
Act VIII of 1993]. See Administrator-Generars Act, IX of 1881, sec. 3. 

With every Certificate to be sent to a High Court under the provisions of 
this section the Registrar shall send a copy of the inventory of the property and 
effects of the deceased (i). 

61 rpi 

177 . ” > — ^The application for probate or letters of 

243 \S) • • • 

administration, if made and verified in the 

manner hereinafter mentioned, shall be con- 

tiOT tf pr^erify clusive for the purpose of authorizing the 

WeMid v^icd. grant of probate (^administration, and no 

such grant shall be impeached by that the testator or- 

■ ' 


(I) Belch. Rule 676, p- SH- 

93 
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VCit^taLte had no fixed place of abode, or no property, within 
Yhe district at the time of his death, unless by a proceeding 
to revoke the grant if obtained by a fraud upon the Court. 

NOTES AND COMMENTARIES. 


§ 1 . The section. — This section is founded upon section 47 of the 
English Court of Probate Act, 1857 (20 and 21 Viet. C 77), which enacts that 
“ such affidavit shall be conclusive for the purpose of authorizing the grant, by 
the District Registrar, of probate or administration; and no such grant of 
probate or administration shall be liable to be recalled, 1 evoked or otherwise 
impeached by reason that the testator or intestate had no fixed place of abode 
within the District at the time of his death ; and every probate or administration 
granted by any such District Registrar shall effectually discharge and protect all 
persons paying to or dealing with any executor or administrator thereunder, 
notwithstanding the want of a defect in such affidavit, as is hereby required.” 

§ 2. Object of the section. — This section is enacted for jurisdictional 
and not for fiscal purposes, its object being to authorize the grant of adminis- 
tration and render it conclusive even though there might be incorrect state- 
ments or omissions in the application upon which the grant is issued It has 
no reference to the valuation of the estate for the purpose of levying a Court- 
fee upon it [/« the goods of Sassoon^ I. L. R. 21 B., at 676], 

§ 8« ^‘Unless by a proceeding* • • the Court/’ — In In thegoodof Roi^e 
Anne H Silva (I, L. R, 25 A., 355), after the petitioner had obtained letters of 
administration from the District Court, it was discovered that the deceased’s 
property was outside the jurisdiction of that Court. This being so, an appli- 
cation for grant of letters was made to the High Court, but that Honorable 
Court declined to make any grant whilst the letters granted by the District 
Court were subsisting, and directed the petitioner to obtain the revocation of 
the letters granted to him by the District Judge. This being done, the High 
Court granted letters of administration. Thus making a false suggession made 
in ignorance a juU cause for revocation. See supra^ sec. 50 (P), F. n. p. 99. 

178 , — Application for probate or for letters of 

' administration with the will annexed shall 
Petition for probate, bg made by a petition distinctly written in 

English or in the language in ordinary use in proceedings 
before* the Court in which the application is made, with the 
will, or, in the cases mentioned in sections 24, 25 and 26, a 
copy, draft, or statement of the contents thereof, annexed, 
and stating 

the time of the testator’s death. 
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that the writing annexed is his last will and testament, 
or as the case may be, 

that it was duly executed, 

the amount of assets which are likely to come to the 
petitioner’s bands ; 

and, where the application is 'for probate, that the peti- 
tioner is the executor named in the will. 

In addition to these particulars, the petition shall further 
state, 

when the application is to the District Judge, that the 
deceased at the time of liis death had a fixed place of abode 
or had some property situate within the jurisdiction of the 
Judge; and, 

when the application is to a District Delegate, that the 
deceased at the time of his death had a fixed place of abode 
within the jurisdiction of such Delegate. 

When the application is to the District Judge and any 
portion of the assets likely to come to the petitioner’s hands 
is situate in another Province, the petition shall further state 
the amount of such assets in each Province and the District 
Judges within whose jurisdiction such assets are situate®. 


§ 1, The section, 

§ 2. Some property Judge"" 

§ 3. The amount of assets"" 

§ 3 a. Statement of assets, 

§ 4 . ^^Copy, drafts 
I 5. Limitation. 

§ 6. Petition in forma pauperis. 

S 7. Application for unlimited grant. 
§ 8. Res judicata. 

§ 9. ^^Executor named in the will."" 


High Court rule (Original 
Side), 

§ 11. Notice to Revenue authorities. 

§ 12. Duty when payable. 

§ 13. Amendment of petition. 

§ 14. Where will in the possession of 
another person. 

§ 15. Where will deposited under 
the Registration Act, 


NOTES AND COMMENTARIES. 
§ 10 . 


* A similar clause was added to the corresponding section of the Succession Act. 

A suggestion -It may be submitted that a clause stating the names of the relatives or 
persons interested in the estate of the deceasedf may be added to the form of the petition 
for probate given in this section. Fot otherwise! no opportunity is given to the Court to 
decide whether any special citation ought to issue in the ab^nce of which a grant may be 
revoked. In Elokeshi Dasi v. Hari Prosad Soar [jo C.| 5*8 ; 7 C. W. N. 450] the argument 
of Mr. Sinha for the appellant) is quite suggestive on this point. 
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§ i. The section* — The last clause in this section was added by 
section 3 of Act VIlI of 1903, and the clause preceding it was added by 
section 4 of Act VI of 1881. 

§ 2. “ Some property Judge.”— See sec. s6(P), su^ra. 

§ 8. ** The amount of assets. ’’—These words mean, all the assets which 
are likely to come to the petitioner’s hands, not merely such part of them as 
the petitioner chooses to name {K^payammal Animani Ammai, I. L. R. 22 
k M., 34sJ. They were added by section 3 of Act VI of 1889, and they indued 
assets likely to come to the petitioner’s hands from any quarter, within 
or without British India. “The object of section 3” (of Act VI of 1889), says 
Mr. Justice Strachey, late of the Bombay High Court, * ♦ “in requiring the 
executor to state in his application for probate the amount of assets which 
were likely to come to his hands, was to furnish a basis for testing the 
accuracy of the subseqent inventory and accounts. ♦ ♦ ♦ * it follows 
that the intention of the Legislature in requiring the amount of the assets 
’ likely to come to the executor’a hands to be stated, was not to make the pro- 
perty in respect of which the probate is granted anything different from what 
it had been before the passing of Act VI of 1889” [In re Ezekiel Joskua 
Abraham^ I. L. R. 21 B., 139, at 152]. See secs. 64 (P) and 98 {^\post 

In stating the amount of assets the executor is required to be particularly 
careful, remembering, that in case of any omission by mistake or otherwise, 
the principle that “ where a party has the means of knowledge it may be 
evidence of actual knowledge” will always apply to fix him with liability [see 
Eibee Solomon v. Abdool Azeez^ 8 C. L. R. 169]. 

§ 8a. Statement of assets. — The statement of assets must be 
accompanied by an affidavit^. But such affidavit need not be as full as an 
executor’s inventory of assets ; it will be sufficient if the total amount of ^h 
and household goods, outstandings, book-debts and stock-in-trade, are given 
under these respective heads. 

So, full particulars of Government securities, shares, stock, debentures and 
other securities, must be given, and their value on the day of presentation of 
the petition should be stated. The value is to be calculated on an average of 
the buying and selling rates of the day. Where the market value* includes the 
accruing dividends it should be so stated. In all other cases the interest, 
dividend or profit must be calculated to the same day and separately stated 
under each item. 

I 

So also, arrears of rent or profi^ (of immoveable property) due at the 
date of death of the testator must be stated ; and rents and profits received or 
accrued since that date must be calculated to the date of presentation of the 
petition, and if necessary, should be apportioned. These amounts must be 
stated separately under each item of property (1), See Court Fees Act, 1870, 
Sch. Ill, Annexure A. ; also Act XI, 1899, sec. 3. , 

Property over which the deceased had a geq^'power of appointment, 

' exercised by him, must also be included in the affidavit [J?; Lakshi Narayan 
Ammai {igoz) 25 H., 515]. 

^ B The Administrator General is , not required to file affidavit of valuation [Re Avdall 
f 1899} I. L. It a$ 404 ; 3 C. W. agSJ. See infra, sec. 66 (P), | 3. 

Practice in Test, and Intes* matters,”, pp. 75-76. 
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§ 4. Copy, draft, &e.y — Where a will has been proved beyond the 
limits of the Province, whether in British India, or in a foreign country, an 
exemplification or copy of the will shall be annexed. See sec. 5 (P), an/e, 

§ 5. Limitation. — It has already appeared that the Limitation Act does 
not apply to applications for probate or letters of administration [/« re Ishan 
Chandra Rqy^ I. L. R. 6 C., 707 ; 8 C. L. R. 52 ; see sec 55 (P), §^5, suprd\. 
In England, if three years have expired from the death of the testator, the delay 
is required to be explained (1). See sec. 69 (P), post, 

§ 6- Petition in forma pauperis — See section 53 (P), ante, 

§ 7* Application for unlimited grrant.— In all cases in which it is 
sought to obtain an unlimited grant of probate, or letters of administration, 
it must be stated in the petition that, so far as the petitioner has been able 
to ascertain, and is aware, there are no property and effects besides those 
specified as required by section 277 A of the Indian Succession Act, and the 
petitioner shall undertake, in case of its being afterwards found that there are 
other property and effects, that he will pay the Court-fee payable in respect 
thereof, and also, in the case of a grant of letters of administration, that he 
.will give such further bond (of the nature contemplated by section 256 of the 
Indian Succession Act) with a surety or sureties as he may at any time be 
called on by the Registrar to give (2). 

As regards application to amend a grant so as to extend its effect, see Rule 
No. 766. — Belch. 323. See sec. 99 i^\post, 

§ 8* R6S judiCftta. — In an application for probate of a will which was 
opposed by the widow of the deceased, it appeared that an application had 
previously been made under the Guardian and Wards Act, 1890, on behalf of 
the widow for a declaration that she was the guardian of the person and the 
property of her minor son, and that upon that application the will was 
found to be a forgery. In these circumstances, an application for probate 
being subsequently made, it was held that the question of the genuineness 
of the will was not barred by the operation of the rule of res judicata iChinna- 
samiy, Hatihara Badra^ I. L, R. 16 M., 380]. See sec, 55 (P), § 4» supra, 

§ 9 . Executor named in the will.” — The word * named’ is not to 
be construed to mean named expressly^ for the appointment of an executor 
“ may be express or by necessary implication.” See sec. 7 (P), ante, 

§ 10. High Court rule (Original Side).— Applications for probate in 
common form of a written and perfect will, written or subscribed by the 
testator’s own hand, shall be made by petition with the will and the affidavit 
of the executor annexed, stating the time of the testator’s death, that the 
writing annexed is, as he believes, the last will of the deceased, that he is the 
executor therein named, and that the deceased, if a British subject, left effects 
within the jurisdiction of the Court, and, if other than a British subject, within 
the Cialcutta jurisdiction of the Court, and such other proof, if Eny, as the Court 
shall require (3). 

§ 11. Notice to revenue authoritlee.'^As regards notice to the 
Revenue authorities, valuation of the property and payment of Court-fees, &c., 

(1) Tr. and Coote 44, 256. 

(2) Belch. 323, Rule 765. 

(3) Belch. 305, Rule 74a 
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see Chap. Ill A, Act VII of 1870 (The Court Fees Act) as amended by subse- 
quent Acts. 

These supersede the former rule of the Calcutta High Court which required 
every petition to contain a statement showing the details as to how and on 
what principle the value was calculated or arrived at (see Belch, p. 322, new Ed.). 

§ 12. Duty when payable. — The duty is payable before the order for 
grant of probate or letters of administration can be made, but not necessarily 
payable at the time of the application for such grant \In the goods of Aradhoney 
Dassee^ 5 C. W. N. ccliv]. See, however, In the goods of Omia Bibee [3 C. W. 
N. 392 ; I. L. R. 26 C., 407], where it was held that the “fee is required to. 
be prepaid to the satisfaction of the Court”. 

§ 18. Amendment of petition. — Where the petitioner was found not 
to be an executrix expressly named or by necessary implication, the petition for 
probate was not allowed to be amended to include a prayer for grant of letters 
of administration with a copy of the will annexed \Meiurchand v. Lachmun^ 9 
Punj. L. R. No. 73]. 

§ 14. Where will in the possession of another person.— In such 
a case the petitioner should make a special prayer for the production of the 
will under sec. 54 (P), supra, 

§ 15. Where will deposited under the Registration Act.— 

Where the will is deposited with any Registrar of Assurances, the duty of the 
petitioner is, it seems, to file an affidavit stating the circumstances under which 
the deposit was made, and pray that an order might be issued to the Registrar 
to forward the will to the Court. 


go (p\ 

179 . — In cases wherein the will, copy, or draft 

is written in any language other than Eng- 
lish, or than that in ordinary use in pro- 
Minexed to petition, ceedings before the Court, there shall be 

a translation thereof annexed to the petition by a translator 
of the Court, if the language be one for which a translator 
is appointed ; or, if the will, copy or draft be in any other 
language, then by any person competent to translate the 
same, in which case such translation shall be verified by 
that person in the following manner : — 


Verification of 
translation by person 
other than Court 
translator^ 


“ I (A.B.) do declare that I read and per- 
fectly understand the language and character 
of the original, and that the above is a 


true and accurate translation thereof.” 
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According to the rules of the Calcutta High Court In cases where the will 
is written in any of the eastern or foreign languages and characters there shall 
be a translation thereof annexed by one of the sworn interpreters of that Court, 
if it be a language for which an interpreter is appointed, or if it be in any other 
language, then by any person competent to translate the same, in which last 
case such translation shall be accompanied by an affidavit of the translator, 
that he reads and perfectly understands the language and character of the 
original, and that the same is a true and accurate translation (i). 

180 . — Application for letters of administration 

letters made by petition distinctly written 

of sdministretion. as aforesaid, and stating 

the time and place of the deceased’s death, 
the family* or other relatives of the deceased, and their 
respective residences, 

the right in which the petitioner claims, 
the amount of assets which are likely to come to the 
petitioner’s hands. 

In addition to these particulars the petition shall further 
state, 

when the application is to a District Judge, that the 
deceased at the time of his death, had a fixed place of abode 
or had some property situate within the jurisdiction of the 
Judge ; and, 

when the application is to a District Delegate that the 
deceased at the time of his death had a fixed place of abode 
within the jurisdiction of such Delegate. 

When the application is to the District Judge and any 
portion of the assets likely to come to the petitioner’s hands 
is situate in another Province, the petition shall further 
state the amount of such assets in each Province and the 
District Judges within whose jurisdiction such assets are 
situate. 

(i) Belch. Rule 741, p. 307. 

Family As to what the word ** family*' imports, s6e See. 8o of the Succession Act. 
Here the word seems to be used as equivalent to relations [see v. Temf (1870) p Eq. 
622]. 
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NOTES AND COMMENTARIES. 

§ I. 27 te section. § 2 a, “ Tlfe amount of assets^ 

§ 2 . Assets. § 3 . Sigh Court Rules {Original Side.) 


§ 1. The section. —This section corresponds to section 246 of the 
Indian Succession Act as amended by sections 4 and 9 of Act VI of 1881 
(District Delegates Act). 

The last clause was added by section 3 of Act VIII of 1903 (Probate 
and Administration Act, 1903), similar addition being made to the correspond- 
ing section of the Succession Act. 

§ 2 - Assets. — The word assets means and includes the property of a 
deceased person which is chargeable with and applicable to the payment of 
hiS' debts and legacies [In re Courjon^ L L. R. 25 C., 65, 73] (i). 

As “ each class of Hindu property is primarily liable to debts and executions” 
[Mancharji Pestanji v. Narayan Lukshumanji^ i B. H. C. R. 83], or, as upon 
the death of a Hindu his debts are a charge upon the whole estate and not upon 
any special part of it^ and the whole property of the deceased vests in the executor 
or administrator, it has been held, that as a general rule, in all cases, 
general letters of administration of a Hindu’s estate must be taken out for the 
moveable as well as immoveable property. [In the goods of Girisk Chandra 
Mittery I. L. R. 6 C., 483 j 7 C. L. R. 593 ; see In bonis Ram Chand Sil^ 
I. L. R. 5 C, 2 ; 4 C. L. R. 290 ; Kadombini Dasi v. Kaylash Kumini Dasiy 
I. L. R. 2 C, 431]. See “assets” sec, 98 ^)ypost. See secs. 42 (P), and 43 
(P), ante. 

§ 2a« The amount of asset, held in Lalitchandra Chou 

dhuri v. Baikuntha N. Choudhury [(1910) 14C. W. N. 463; 15C. L. J. 305] 
although it is not necessary for the Court of Probate to decide what assets 
are likely to come into the hands of the petitioner, it is the duty of such Court, 
in granting letters of administration to consider whether there is any estate ai 
all to be administered. See posty sec. 85 (P), § 3. 

The Punjab Chief Court is of opinion that in proceedings relating to gran 
of letters of administration, the District Court has no jurisdiction to decide 
what property belongs to the estate of the deceased [Bhazan Das v. Mahant 
Ramsaran Dar (1910) 5 Punj. W. R. 113]. 

§ 8. High Court Rules (originalslde).— Application for letters of 
. ... . administration ^jall be made by petition, stating the time 

admfnlrtMtioa deceased’s death, the family or other 

* relatives of the deceased and their respective residences, 
and in case they shall be absent from the jurisdiction of the Court, whether 
they have any known agents within the jurisdiction of the Court, the right ^ in 
which ' the petitioner claims to administer, and the amount of the assets which 
are likely to come to his hands ; and such ajjpUcation shall be verified by affidavit 
to be filed therewith, and the necessary citations shall then issue, and the applica' 
tion shall be advertized on Monday, in three successive weeks in the India 
Gdzit(e{%). 

'A ' , ^ ' ■ . ’ . 

hdudks im'ttavelble u well m moveable, property (sec, a. Administrator* 
iSen^s^^^. ^ 6* (P), (P), iitfra. 
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In all petitions by creditors for letters of administration, it shall be stated 
A ti h particularly how the debt arose, and whether the party 

c^Sof ******* ^ what security for the debt ; and no adminis- 

tration shall be granted to any person claiming as a 
creditor where the debt arises from the balance, or the supposed balance, of 
an open and unsettled account, or where the creditor has security for the 
debt (i). 


181. — Every person applying to any of the 

Courts mentioned in the proviso to section 
59 for probate of a will or letters of 
probate, &c. adm inistration of an estate, intended to have 

effect throughout British India, shall state in his petition, 
in addition to the matters respectively required by sections 
62 and 64, that to the best of his belief no application has 
been made to any other Court for a probate of the same will 
or for letters of administration of the same estate, intended 
to have such effect as last aforesaid. 


or, where any such application has been made, the Court 
to which it was made, tlie person or persons by whom it was 
made, and the proceedings (if any) bad thereon. 

And the Court to which any application is made under 
the proviso to section 59 may, if it think fit, reject the same. 


This section corresponds to section 246 A of the Indian Succession Act, 
as amended by section 2 of the Probate and Administration Act of 1903 (Act 
VIII of 1903). 


182. 


66 (P) 

*47 (»)• ' 


Petition for prob«te 
or edministretion 
to be signed end 
verified. 


— ^The petition for probate or letters of ad- 
ministration shall in all cases be subscribed 
by the petitioner and his pleader, if any, and 
shall be verified by the petitioner in the fol- 
lowing manner or to the like effect : — 


(0 Belch. 310 , Rule 745 . 
94 
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“ I (/4. B.), the petitioner in the above petition, declare 
that what is stated therein is true to the best of my informa- 
tion and belief.” 


NOTES AND COMMENTARIES. 

§ 1 , The Section. § 3 . Verification by petitioner. 

§2. “ Subscribed^ 


§ 1* The Section. — This section may be compared with Or. VI. rr. 14 
& 15 of the Code of Civil Procedure (Act V of 1908). 

§ 2 . Subscribed.” — in section 51 of the Civil Procedure Code of 1877 

the word subscribed was originally used. But by subsetjuent amendment the 
word signed was substituted for it, and that word is still in use. 

The word subscribed has not been defined. It signifies the idea of signing 
with one’s own hand. But the word signed^ as defined in several acts and 
explained by judicial decisions, includes marked. 

§ 3- Verification by petitioner.—** The object of the verification is to 
secure good faith in the averments of the party ; as by the verification of a 
plaint, the plaintiff makes its statements his own”(i). The Administrator- 
General need not verify a petition otherwise than by his signature. \ln the goods 
of Avdall^ I. L. R. 2O C, 404 ; 3 C. W. N. 268]. See Act III of 1913, 
sec . 292. 


183 . • — Where the application is for probate, or for 

letters of administration with tlie will 
annexed, the petition shall also be verified by 

tiM*1for*proi»te*by at least One of the witnesses to the will (when 
one witness to will. procurable), in the manner or to the effect 

following : — 

“I ^C.D.), one of the witnesses to the last will and testament 
of the testator mentioned in the above petition, declare that 
I was present and saw the said testator affix his signature 


Chand’s C. P. Code. 6ai. 
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{or mark) thereto {as the case may be) {or that the said testa- 
tor acknowledged the writing) annexed to the above petition 
to be his last will and testament in my presence.” 

NOTES AND COMMENTARIES. 

§ 1. Verification by witness. § 3. Miscellaneous. 

§2. “ When procurable 


§ 1. Verification by witness. — in England, where there is no attesta- 
tion clause to a will, or if such clause is defective or insufficient, the usual 
practice is to reJjuire an affidavit from at least one of the subscribing witnesses 
as evidence of due execution of the will (i). The operative part of such 
affidavit is worded thus : 

“ — and that the said testator executed the said will * * * by signing 
his name at * * * as the same now appears thereon, in the presence of 
me and of — the other subscribed witness thereto, both of us being present at 
the same time^ and we thereupon attested and subscribed the said will in the 
- presence of the said testator” (2). 

It seems, the verification prescribed by this section is a substitute for this 
affidavit, though there is marked difference in the wording between the two. 

§ 2 . “ When procurable.” — There is no provision in this Act as to what 

is to be done when an attesting witness is not procurable and the required 
verification cannot be made. It seems, in such case the verification will be 
dispensed with, and so far as moffassil practice is concerned, the fact that such 
witness is not procurable shall be required to be proved to the satisfaction 
of the Court by affidavit or otherwise. In In re Bhuttomoni Davi un- 
reported no attesting witnesses being procurable, certified copies of their 
deposition in a previous proceeding under Act XXVII of i860, were accepted 
by the Court and treated as a substitute for the required verification, and 
I)robate granted (3). See sec. 69 of the Indian Evidence Act (Act I of 1872). 

§ 3 . Miscellaneous. — In a suit for revocation of probate on ground 
of undue influence and incapacity, the affidavit of one of the attesting witnesses 
who could not be found and which had been made eight years before, was 
allowed to be read as evidence of execution and testamentary capacity [Gornall 
V. Mason, 12 P. D. 142] (4). 

184 . If any petition or declaration which is 

hereby required to be verified contains any 
Punisbinent for averment which the person making the 
^ttion'«*decUri- verification knows or believes to be false, 
such person shall be subject to punishment 

(i) Tr. and Coote 83, 84, (a) Tr. and Coote 691, 692. 

(3) Decided by Mr. Justice Norris on the f4th March 1893. It is reported in 2 Law 
Record, 86,<— a Law Journal published in Calcutta. 

(4} Tr. and Coote 421 * 
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according to the provisions of the law for the time being in 
force for the punishment of giving or fabricating false 
evidence. 

See sections 191 to 200 (both inclusive) of the Indian Penal Code (Act 
XLV of i860). 


185 . — In all cases it shall be lawful for the 

*5° (*■)• District Judge or District Delegate, if he 

District Judge may .1 • i / \ 

examine petitioner thinks fit (a). 

in person, to examine the petitioner in person upon 

oath, and also 


to require further evidence of the due execution of the 
require farther evu will, or the right of the petitioner to the 
letters of administration, as the case may 

be, and 


to issue citations calling upon , all persons claiming 

to have any interest in the estate of the 

and issue citations deceased to come and see the proceedings 
to inspect proceed- ^ 

before the grant of probate or letters of 
administration. 


The citation shall be fixed up in some conspicuous part 
of the Court-house, and also in the office of 
tionf*^*'***”” '***' the Collector of the District, and otherwise 

published or made known in such manner 
as the Judge or Delegate issuing the same may direct. 

Where any portion of the assets has been stated by the 
petitioner to be situate within the jurisdiction of a District 
Judge in another Province, the District Judge issuing the 

(a) he thinks tit" : -These words are clear enough to show that it is discretionary with 
the «Judge to issue citations upon persons interested in the estate of the deceased. But this 
may be so in the Original Side of the High Courts where the parctice of the Courts in 
England prevails and common form grants, properly so called are made. As regards 
Ma^silf It is not clear whether the Judge can wholly dispense with the issuing of citations. 
Illustration (b> appended to sec. 50 (P), shows that, absence of citation upon parties 

who ought to be cited, is a just cause" for revocation of grant under that section. It may 
be argu^^ that illustration (b) contemplates special citations and such citations only are in 
the discreit^ of the Judge to issue. In this view " citations" in this section must be held 
to include l^i^raiga well as special citations, the issuing of the latter being discretionary. 
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same shall, cause a copy of the citation to be sent to such 
other District Judge, who shall publish the same in the 
same manner as if it were a citation issued by himself and 
shall certify such publication to the District Judge who 
issued the citation.™ 

NOTES AND COMMENTARIES. 


1. The section, 

2. Preliminary, 

3 . “ Petitioner in person, ” 

4 . “ /« all casesP 

5 . General rule governing; all grants, 

6. Evidence of due exemtion of 

the wilV^ 

(a) Due execution^ what it implies, 

( If) Formalities to be observed, 

(c) Evidence in uncontested cases, 

(d) „ „ contested „ 

(e) In all cases^ safer to produce all 

evidence, 

(f) Where strict affirmative proof of 

attestation not necessary, 

(g) Internal evidence and nature of 

signature,^ value of, 

(ga) Contents of will value of, 

(h) Absence of material ivitness, 

(i) Where evidence very conflicting, 
(ia) Where circumstances excite sus- 
picion, 

(j ) Where knowledge and approval 

of contents by the testator may 
be presumed, 

(ja) Where the knoiv ledge of a third 
person is sufficient, 

(k) Previous intention^ weight of, 

(l) Acquiescence in the provisions of 

the will, vcUue of, 

(m) Facts in favour of execution, 

(n) Arbitration, 

(o) Declarations by testator, 

(p) Will JO years old. 


(q) Date of unit, value of 

(r) Adequate eiudence, 

{ s) Where testator blind, 

( t) Proof of interlineation or inters 

polation, 

(u) Will in duplicate, proof of, 

(v) How ividence to be recorded, 

(tv) Delay in propounding will, effect 

of 

fx) Improbability, 

( xa J Attestation by testator^ s servants 
and dependants, 

(y) Evidence of execution cannot be 
dispensed with, 

(ya) J Vhere evidence of ha ndwriting 

of attesting witness sufficient, 

(yb) Tendering 7vitness for cross- 

examination, 

(:>) When probate may be refused, 

§ 7 . Questions triable by the Probate 

Court and rules of practice, 

§ 8. Citations, 

§ 9- Citations, High Court Rules 
( Original Side), 

§ 10, “ Persons claiming to have any 

interest,'' 

I 11. Proceedings. 

§ 12. Object of seeing proceedings ex- 
plained, 

§ 13. Pleading. 

§ 14. Estoppel, 

§ 15. “ And otherwise published," 

§ 16. Presumptions, 

§ 17- Onus, 


§ 1. The section. — This section, which corresponds to section 250 of 
the Indian Succession Act, lays down the procedure necessary for “ proving 


* This clause was added by section 3 of Act VIII of 1903 (Probate and,i Administra-' 
tion Act, 1903); with similar addition to the corresponding section of the Indian Succession 
Act. 
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the will” and for grant of administration. “As not only the title of the 
executor is founded upon his testator’s will, but as the latter also contains the 
specific rules and limits of his conduct in the administration of the estate, it 
is obvious that a proceeding should be required of him which shall procure for 
it a legal stamp and currenry, by the confirmation of his title” (i). 

This proceeding is called proving the will. It includes taking out 
probate, for, as Lord Macnaughten says, ‘ Proving the will,* “ is merely a com- 
pendious form of language signifying that the will has been proved in due 
form, and that probate has been granted by the proper Court.” [See 
Mohamidu Mohideen Hadjiar v. Pitchey, L. R. (1894) A. C. 437]. 

§ 2 . Preliminary. — A will may be proved in two ways — either in 
Common Form, or by Form of I^w. 'Fhe latter mode is called the Solemn 
Form, or proving testes ^2). Thus a probate is termed Probate in Common 
Form or probate in Solemn Form^ according as it is granted in Common Form 
or in Solemn Form (3). 

A will is proved in Common Form, when the executor presents it before 
the Judge, and in the absence, and without citing the parties interested, 
produces witnesses to prove the same (4). Generally a will is so proved simply 
on the oath or credit of the executor or party propounding it (5). This is 
what in this country is called proving summarily^ “ that is, without any opposi- 
tion, and merely ex parte^ to the satisfaction of the Judge.” [See observations 
of markby, J., in Komollochun Dutt v. Nilruttun Mund/e^ I. L. R. 4 C., 360 
at 364] (a). 

A will is said to be proved in Solemn Form, or form of law i.e,y per testes^ 
when it is proved “ in the presence of such as may pretend any interest in the 
goods of the deceased, or at least in their absence, after they have been law- 
fully summoned to see such will proved if they think good” (6). 

But the business of the Court of Probate is not confined to the granting 
of probate only ; it has to grant letters of administration also, either with 
will, or without will. Hence the business of the Court of Probate is of two 
kinds — non-Contentious or Common Form business (b) and Contentious or 

(a) In Durgagati Debt w, Sourafnni Debt {to C, W . N. 955; 1. L. R. 33 C,, looi] 
Mr. Justice Brett very properly objects to the application of the term common form in 
grants made in the Maffasll. He says : "This is not quite the same as a grant of probate 
in common form, for the grant is made after the execution of the will has been sworn to by 
the witness to the will, and the only circumstance which distinguishes it from the grant 
in Solemn Form is that the grant is made ex parte.*' — There is another reason, perhaps a 
stronger one, in support of his Lordship’s view. This is the fact that in England, Common 
Form grants are made “ without citing the parties” so that there is neither any citation [see 
ififra S object of citation*’] (7) nor any hearing (8). In this country and under this Act^ 
as already seen [sec. 50 (P) f ], no grant can be made without citing all persons claiming 
to have int^est in the estate of the deceased. 

(b) ‘Common Form business’ (termed also non-contentious busine^) is defined in 
20 and 21 Viet. c. 77, sec. 3 to '* Mean the business of obtaining probate and administra- 

(1) * Tr. and Coote 44 ; Coote 41. 

(2) Wms. 329 ; Bro, P. P 99 ; Walker and Elg. 30. 

(3) Bro. P. P, 99. 201 ; Tr, and Coote 351. 

(4) Wms. 330 ; Tr. and Coote 353 ; Walker and Elg. 30. 

(5) Sh^p. T. 499 ; Tr. and Coote 352 ; Walker and Elg. 30. 

(tS) T- 499 i Walker and Elg. 30 ; Wms. 337. 

( 7 > *38/ Ed* 
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Solemn Form business. Where there is no contest as to the title to probate or 
to administration, the business is non-contentious or Common Form ; and where 
there is a contest as to such title, the business is Contentious or solemn Form 
business (i). 

“ Probate business becomes contentious upon a writ of summons being 
served on a party interested, or supposed or claiming to be interested therein, 
and continues to be contentious until the termination of the action commenced 
by the writ of summons” (2). See secs. 73 (P) and 83 (P), post. 

Thus, it is not any real contest or opposition, that makes the business con- 
tentious or the grant in Solemn Form, but it is the “ writ of summons being 
served on a party interested,” that constitutes the essential requirement of a 
business or grant in Solemn Form. Hence there may be a decree for probate 
in Solemn Form, in a contested as well as in an uncontested case (3). 

An executor may, of his own motion, and for his own protection, himself 
prove the will in the first instance, in Solem Form, if there is any doubt as 
to the validity of such will, or there is a possibility of any future opposition 
to it (4). In order to do this he has only to cite the next-of-kin, and all 
those who “ may pretend any interest in the goods of the deceased,” to come 
and see the proceedings before the grant is made. By this method the 
executor secures the advantage of having the evidence of all the material 
witnesses, who might otherwise be removed by death, if he should at any later 
period be called upon to establish the validity of his will (5). 

The difference in effect between a probate in Common Form and one in 
Solemn Form is, that the former is revocable, and the executor may at any time, 
be compelled, by a person having an interest, to prove it in Solemn Form ; and 
the latter, provided proper precautions have been taken, is, subject to one 

exception, irrevocable, so that the executor cannot he so compelled to prove 
it again (6), See ante^ sec. 50 (P), § 1. 

The exception is, where the decree has been obtained by fraud or collusion, 
or where a later will has been discovered \Priestman v. Thomas^ L. R. 9 
P. D. 70 ; see Komollochun Dutt v. Nilrutton Mundle^ I. L. R. 4 C., 360 at 
364 \ Nistarini Dabya v, Brohmo Moyi Dabya, I. L. R. 18 C.* 45, at 46, 47] (7), 

It is not that an executor (or administrator with the will annexed) who has 
proved the will in Common Form only, may be compelled to prove it in Solemn 

tion where there is no contention as to the right thereto, including the passing of probates 
and administrations through the Court of Probate in contentious cases when the contest 
is terminated, and all business of a non-contentious nature to be taken in the Court in 
matters of testacy and intestacy not being proceedings in any suit, and also the business of 
lodging caveats against the grant of probate or administration.” 

Contentious business includes all proceedings in the Court of Probate (or in the 
Registries thereof) iu respect of business not included in the above definition (8). 

' Tr. & Coote 383, 284, 349 J Bro. P, P. 9 and 10. 

(2) Tr. and Coote 285, 

(3) # Tr. and Coote 352. 

(4) Walker and Elg. 31 ; Tr. and Coote 363 j Shep. T. 499. 

(5) Wms. 339-40 ; Tr. and Coote 363 ; Walker and Elg. 31. 

(6) Wms. 339 ; Tr. and Coote 353*354 ; Walker and Elg. 30*31 ; Bro. P. P, pg-coo; 

Shep. T. 499. ^ . 

( 7 ) Bro. P. P. 99 i f:®?? 355- 
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Form ; but an executor who has intermeddled in the administration of the 
deceased's estate, may also be so compelled \^Jackson and Wallington v. White- 
head^ 3 Phill. 577]. But a party entitled to administration with the will annexed, 
so intermeddling, is not compellable to prove the will \In re Fell, 2 Sw. & Tr. 
i26J(i). See sec. 50 (P), § i, ante. 

Before the passing of the Hindu Wills Act, the Court had no jurisdiction 
to compel an executor to prove the will. When, however, he actually applied 
for probate and submitted to the jurisdiction of the Court, he was compellable 
to prove it in Solemn Form [In re Tiruvalier K. Mudali^ i M. H. C. R. 59]. 

§ 3 . Petitioner in person. ”~It seems the Judge is empowered by 
this section to enforce the attendance of the petitioner in person for the purpose 
of examining him, if he is not present in Court. 

Order X. r. 2 and Or. XVI r. 2 1 of the Code of Civil Procedure (Act V of 
1 908) provide rules for enforcing the attendance of parties and their examina 
. tion on oath. See secs. 27 to 31 of the same. 

§ 4. In all cas6S.” — There may be three forms of cases or actions in 
a Court of Probate ; that is, (a) Probate cases ; (H) Administration cases and 
(^) Revocation cases (2). In all these cases whether ex parte or contested, the 
Judge may examine the petitioner in person. 

§ 5. The greneral rule groverningf all grrants. —Such general rule 
IS, “ that the Court will not act unless all the parties having any claim to the grant 
are either represented before it, or consent to the application, or have renounced 
their claim, or have been cited to appear, or in some other way have had due 
notice of the proceeding. And, although the Court both can and will — if it 
think just, dispense with the presence, consent, renunciation, or citation, of 
such parties, it will not do so unless satisfied that there are some special 
circumstances existing which render such dispensation desirable in the interests 
of justice” (3). 

There can be no grant of probate by consent of parties, or otherwise in an 
“ amended form” or conditionally. Either the will of the testator is proved or it 
is not proved. If proved, neither the Court nor the parties can make for the 
testator any will other than that which he has executed and which is proved. 
Probate, therefore, must be granted of the will so proved [see Kamal Kumari 
Debt V. Narendra Nath Mukherjee^ 9 C. L. J. 19, 29, 30]. 

§ 6. Evidence of due execution of the wilT’ ( 4 )- 

[a) Due execution* what it implies.—* Due execution' of a will implies 
not only that the testator was in such a state of mind as to be able authorize!*^ 
and to know he was authorizing the execution of a document as his will, but , 
also that he knew and approved of the contents of the instruments [see Kuppa- 
yammalv. Ammani Ammal, I. L. R. 22 M., 345]' cases of disputed 
execution the Judge should consider and express an opinion upon both t^^jbeSe© 
questiom [Woomesh Chandra Biswas V, Fash Mohini Dassiy I. L. R. ki C., 
279]. As to the meaning of “due execution,” see further ante^ pp. 98 and 125. 

(1) Tr. and Coote 363. 

(2) Tr. and Cpote 358 ; Bro. P. P. 275. 

(3) ^»wl. and Oakl 189, 4th Ed. 

( 4 ) S&i jBtnbe sees. 46 (S), I 10 (4)1 I 14 ( 3 ). So (S), and 76 (P), fast ; and also sees. 68, 

69, Indian Evidence Act (Act I of 1872), 
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(^) Formalities to be observed* — No grant of probate (or letters 
with will annexed) can be made unless the will has been proved in accordance 
mth \sivv [Afonmoktm Gu/ta y, Ban^a Chandra Das^ I. L. R. 31 C, 357; 
Ameer Chand v. Mohammed Bibi^ 6 C. L. J. 453) ; hence, evidence of due execu- 
tion must be weighed regard being had to the provisions of sec. 50 (S) ante. In a 
contested case, admission of execution before a Sub-Registrar was held to 
be no evidence of execution in the absence of evidence to show that all the 
formalities of the law had been complied with [Obhoy Churn Musiafi v. Uma 
Churn Mustafi^ i C. L. R. 362]. 

Appointments by will if executed with due formalities under Section 50 (s) 
are valid, although the power under which they were made exi)ressly required 
some additionai-solemnity in the execution (i). But formalities not relating 
to execution and attestation prescribed by the instrument creating the power, 
must be observed (2). 

(c) Evidence in uncontested cases. — in uncontested cases prima facie 
proof of the execution of the will is sufficient to warrant the grant of probate. 
In such cases, the Moffassil practice is “ to require oral proof of the execution 
of the will and not to rely upon the verified statements of the applicant and 

, ^the attesting witnesses” \In re Nobodoor^^a^ 7 C. L. R. 387 ; see In re Shustee 
Churn Patuck^ 23 W. R. 103]. 

Probate granted in an uncontested case is generally termed probate in 
common for>n, though such term is not (juite appropriate in grants made in the 
maffasil (see § 2, supra)* 

In the Maffasil, probate in common form, in an uncontested proceed- 
ing, and ex parte, connot be granted merely on affidavit \Ramgopal Das v. 
Radkakrishna Das, 10 C. VV. N. xcv ; 3 C. L. J. 37U] (a). 

In the Original Side of the High Court, the production of the will and the 
necessary petition and affidavits verifying its execution by the testator, are 
sufficient in uncontested cases, [In re Nobodoorjra, supra’]. 

A common form grants as distinguished from a Solemn form one, may be 
granted in this country in a contested case,* if the party opposing withdraws and 
the contested becomes an uncontested proceeding [Kunja Lall Choivdhury 
V. Kailash Chandra Choivdhury (1910) 14 C. W. N. 1068]. 

[d) Evidence in contested cases. — In contested cases the Court is 
bound to' consider, not only whether the alleged will was executed by the 
testator, but whether the will is valid or invalid, and whether probate of the 

HjWt A " ■ ■ - M ■ ■ 

(a) It has-been ruled by the Calcutta High Court that, in uncontested proceedings under 
this Act the Maffasil Court or Judge exercising jurisdiction therein may permit or direct 
that any particular fa^t may be proved by affidavit, provided, of course, there is no law 
or rule to the contrary [H. C. Rule No. 2 of 1907, dated 21st March of that year]. 

* '^’Jhis is in accordance with the provisions of section 194, C. P. Code of 1882, corres- 
spondfhg to or. 19, r. i, that of 1908]. 

But it appears that under section 68 of the Indian Evidence Act (i of 1872), execution 
of a will'^cannot be proved by any evidence other than the oral statement of at least one 
attesting witness where such witness is procurable. 

(1) Tayl. Ev. § 1050, loth Ed., section 10, stat. i, Viet. C. 26 (English Wills Act). 

(2) See Hay, and Jarm, 373, 12th Ed. 
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will ought to be granted. “ Every consideration which ought to induce the 
Court to refuse probate of the will must be taken into account” ^ Tara Chand 
Chackerhutty v. Deb Nath Roy, 10 C. L. R. 550]. And if the will is inofficious, 
It is the duty of the ])arty propounding it to put thr ('ourt very fully in 
possession of all the circumstances \Ananda Sundari Dahi v. Dabi, 

6 C. L. R. 176 ; Saroda Sunduri Dassee v. Muddun Mohun Shoha, 24 W. R.. 
162] (a). 

(e) In all cases safer to produce all evidence.— it is, however, safer, 
in all cases, especially whtire there is contention, to produce all the evidence 
which the circumstances of the case indicate as proper and necessary to 
prove the execution of the will [see Tara Chand Chuckerbutty v. Deb Nath Roy, 
supra \ and the observations of their Lordships of the Privy Council in Bama 
Sundari Debi v. Tara Sundari Debi, I. L. R. 19 C., 65]. So the propounder 
of a will made under suspicious circumstances, is bound to give the Court the 
most complete information for its guidance in its very difficult task, and 
must take the consequences, if this is not done [Woomesh Chandra Biswas v. 
Rash Mohini Dassi, I. L. R. 21 C., 279, at 303, — per Banerjec and Pigot JJ*]* 

(f) Where strict affirmative proof of attestation not necessary.— 

Strict affirmative proof of due attestation is not absolutely necessary if the 
circumstances are such as to warrant the Court in resonably concluding that 
the will was duly attested [Sibo Sundari Debi v. Hemangini Debi, 4 C. W. N. 
204 followed in Nitaichand Saha Banikya v. Nagani Dassya, lo C. !-». J. 499]- 
Thus, where the writer of the will deposed that he had signed the wdll before 
the testator signed, and that the testator signed immediately after him, and none 
of the witnesses signed in his j)resence ; hut one of tlie witnesses said that he 
signed tlie will after the testator had personally acknowledged his signature to it, 
and that when he signed other witnesses’ names were on the will ; and of the 
other witnesses three were proved to have bct*n dead and the remaining witness 
was not examined, but his signature as well as the signatures of the witnesses 
who were dead, were proved ; it was held, that upon the whole evidence it 
could reasonably be concluded that the will had been duly attested according 
to law {Ibid). So the mere fact of an attesting witness to a will repudiating 
his signature does not invalidate the will, if it can be proved that he did actually 
sign as an attesting witness [Nobo Kihsore Dass v. Joy Doorga Dassee, 2 2 W. 
R. 189.] 


(a) The following observ;ttions of Mr. Justice Field and Mr. Justice Mcdonell, are note- 
worthy and tnay well be borne in mind by the Maffasil Judges in trying cases under this 
section We think that in all these cases in which an application is made under the 
Hindu Wills Act for probate or letters of administration, it lies upon the applicant to 
produce all the evidence which the circumstances of the case indicate as proper and necessary 
• « If an idea once gets into the mind of the people that it is an easier matter W 

prove a will in the Court of the Di.strict Judge than it is to prove any ordinary instrument 
before a Monnsiff or a Subordinate Judge a door may be opened to fraud an^ the operation 
of the Wills Act may prove to be very pernicious A will is an in.struinent under which the 
title to.immoveable property is transferred, in many cases transferred from the legitj^m'ate 
heir to a person who, except for the will, would have no title whatever ; and fhinje 
it lies upon the person who propounds a will to prove it by evidence as good as that^ which 
would be produced to prove any other instrument transferring the title to real property ; 
and the District Judge, in dealing with these cases should give to them the sam^ attention 
which is ordinarily given to cases concerned with the title to immoveable property” 
iTara Chand Chuckeiiutfy v. Deb Nath Royt 10 C- L. R. 550]. 

i It "may obWvcd that although several years have elapsed from the time when the 
were made, it seems their value still continues undiminished. 
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{^) Internal evidence and nature of signature, value of.—So, 

where the application is unopposed, it should not be rejected “merely upon 
internal evidence contained in the will ” [l/i re Shustce Char an Patuck^ 23 
W. R. 103] ; nor upon the nature of the testator’s signature,* even in a con- 
tested case [sec Bama Sufniari Dcbl v. Tara ^nndary Deht\ 1 . L. R. 19 C., 68, 
P. C. ; Romesk Chandra- Afukerji v. Rajani Kanta Afukerji^ I. R. 21 C., 
1, P. C.]. The opinion of an expert on handwriting is no evidence when he is 
not called as a witness [/’(rr/w <7 Debya v. Bkarmadas Deb(i^ii) 15 C. W. N. 
728]. See ante^ 46 (S), § 

Contents of will value of. — In judging of the genuineness 
of a will, due weight must always be given to its contents. 'J'hus, if the will 
is rational, it is fo'lie regarded as a fact in favour of execution [Bama Sundary 
pebi V. Tara Soondari Debi^ L I>. R. 19 C., 65] ; or, if it happens to be 
inofficious, the judge ought to be vigilant and require the party propounding it 
to put the Court very fully in possession of all the circumstances attending its 
execution \Ananda Sundari Debi \,Ja^^atmoni Debi^ 6 C. L. R. 176 ; Sarada 
Sundari I)assi v. Muddun Mahon Saha^ 24 \V. R. 162]. But no Court should 
arrive at a conclusion as regards the genuineness of a will, merely or piimarily 
from a consideration of its contents. Where, for instance, a Judge concluded 
that a will was forgery primarily from a consideration of its contents 
which he thought to be so extraordinary as to overbalance altogether, the 
evidence in sup[)ort of its execution, it was held that the procedure 
was erroneous [Bulli Kunwar v. Bhagirathi^ 9 ('. W. N. 649, P. C. ; 
IS M. L. j. 265]. 

(h) Absence of material witness. -Absence of material witness is not 
always fatal [see Bama Sunder i Debi v. Tara Siuideri Debi ^ I. L. R. 19 C., 
65 ; L. R. 18 1 . A. 134 ; Woomesh Chandra Bis7vas \. Rash Afakini Dassi^ 
I. L. R. 21 C., 279 ; 25 C., 824 ; L. R. 25 I. A. 109 ; 2 C. W. N. 321], See 
ante sec. 46 (S), p. 76. 

(0 Where evidence very conflicting.— where the evidence is very 
conflicting and in some respects obscure and unsatisfactory, it is the duty of 
the Judge patiently to investigate the actual 'facts, placing himself, as it were, 
in the position of the alleged t(‘stator with all his actual surroundings, and 
not to approach the subject from the point of view of what a testator ought 
or would be likely to have done on some preconceived idea of Hindu usages 
and habits of thought, or on the strength of a standard of perfection too high 
for ordinary course of life [Doulat Koer v. Ramphal Das^ I. L. R. 25 C., 459 ; 
2 C W. N. i^^—per l.ord Macnaughten. See Sayad Muhammad v. Fatteh 
Muhammad, I. L R. 22 C., 324— per Lord Halsbury]. Accordingly, probate 
is rightly granted where the Judge believes the witnesses who speak to the 
execution of the will and the disposing mind of the testator [Shama Churn 
Kundu V. Khettromoni Dassi, I. L. R. 27 C., 521 ; 4 C W. N. 501 ; 2 Bom. 
L. R. 568 ; L. R. 27 I. A. 10]. 

It ought to be remembered here that the standard of proof to establish a 
will required by the Indian Statutes is that of a prudent man and not an 
absolute or conclusive one [Jarat Kumari Dassi v. Bisseswar Duti{i^ii) 
39 C, 245, per Sir L. Jenkins, C. J.]. 


♦ See sec, 46 (S), j 15 (0/ P* 7^ 
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(ia) Where circumstances excite suspicion (a).— Whenever cir- 
cumstances exist which excite the suspicion of the Court, and whatever the 
nature of such circumstances may be, it is for those who propound the will 
to remove such suspicion and to prove affirmatively that the testator knew and 
approved the contents of the instrument, and to judicially satisfy the Court by 
clear proof of volition and capacity that that instrument does express the true 
will of the deceased person [T^rre/ v. (1894) P. D. 15 1 ; Barry v. 

Butlin^ 2 Moo. P. C. 480 ; Fulton v. Andrew^ L. R. 7 H. L. 448 ; Gan^abai 
V. Bhugtvandas Valji^ I. L. R. 29 B., 530 ; L. R. 32 I. A. 142 ; 9 C. W. N. 
769 : 15 M. L. J. 271 ; 7 Bom. L. R. 854; 3 A. L. J. 68; Balkrhhna Ram 
chandra v. Gopikabai, 7 Bom. L. R. 175 ; Digambar Narayan (1910) 13 Bom. 
L. R. 38; Mar^navula Venkata Krishnayya v, Annapurfti Senmaniert 
10 M. L. T. 304 ; Paskc v. Ollat^ 2 Phill. 324 ; Ingram v. Wyatt, i Hagg. 
391 ; Bilhnghurst v. Vickers, i Phill. 193 ; Wilson v. Bassil, (1903) P. 239] 
(i). See ante, sec. 46 (S), § 48 (S), § 

(а) The following are some svrh circumstances . — 

Ti) Where the person who prepares the instrument or conducts its execution is himself 
benefited by its dispositions, except where it is merely the case of a small legacy to him as 
executor or other such circumstance. In this connection Parke, B., obseives: “ All that 
can be truly said is that if a person, whether attorney or not, prepares a will with a legacy 
to himself, it is at most a .suspicious rircum.stance, of more or less weight according to 
the facts of each particular case ; in some of no weight at all, * * *; varying according 

to the circum.stances, for instance the quantum of the legacy, and the proportion it bears 
to the property disposed of, and numerous other contingencies ; but in no t'ase amounting 
to more than a circumstance of suspicion, demanding the vigilant care and circumspection 
of the Court in inve.stigating the case and railing upon it not to grant probate without full 
and entire satisfaction that the instrument did expre.ss the real intentions of the deceased” 
\Barry v. Builin, supra; MilchvU v Thomas. 6 Moo P. C. C. 137]. 

(2) Where the testator was seriously ill and extremely weak [see Gangabai v. 
Bhug^'andas Valji, supra~\. 

(3) Inability of the testator to read whether from want of education or from bodily 
infirmity {Barton v. Robins, 3 Phill. 455 ; In re Duane, 2 Sw. and Tr, 590]. 

(4) Doubt as to liis capacity at the time of execution {Ingram v, Wyatt, 1 Hae^. 'iSd, 
391 ; Du/aur v. Craft 3 Moo. P. C. 147]. 

(5) Where the testator is weak and superstitious and liable to be imposed upon [see 
Lyon y. Howe, L,K. 6 Eq 655; Sital l^rosad v. Parbhulal, I. L. R. 10 A., 535; Sadashiv 
Bhaskar yoshi v. Dhakuhai, I. L. R. 5 B., 450]. 

(б) Where the will is at variance with knoivn previous intentions of the testator, or 
opposed to vhkt would naturally be his desires, and it is shown to have been executed 
when he was in the power of beneficiarie,s or their emissaries, and at a time when he was 
too weak mentally or physically to resist them {Smith v Henline, 174 111. 184 : Scattergood 

V. Kirk, 192 Pa. St, 263 ; Baker v. Baker, 102 Wis. 226 ; 78 N. W. 453]. 

(7) Where the instrument itself is not consonant to the testator’s natural affections- 

and moral duties; that is, where the will is inofficious {Brogden v. firoww, 2 Add. 440 ' 
Annada Sundari Dtbi v. Jugutmoni Vebi, 6 C. L. R. 176; Sarada Sundary Dassty' 
Muddun Mohun 24 W. R 162; Kisiochurn Moeumdar v. Dwarkanath Biswas, 10 

W. R. C. R« 32 ; Sarada Sundari Dassee v. Tincowry Nundee, 1 Hyde, 223, at 248 1 . See 
ante, def. “ Inofficious will.’* 

(8) The fact that the testator is a Hindu purdanashin lady, is also a circumstance 
o Ire * f®”**^* ^ speaking, ought to excite the suspicion of the Court. See ante, sec. 

48 (S)t f 

(t) Wm 9 , a| 5 > >oth Ed. j Powl. and Oak. ao, 4th Ed. 
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The suspicion aboye referred to is that suspicion which arises from facts 
and circumstances which are undisputed or proved beyond all doubt. It is 
not the suspicion which arises from conflicting evidence or from the fact that 
the witnesses cannot be believed. It must be one inherent in the nature of 
the transaction itself Gopeswar Jjutt 16 C W. N. 265 ; 39 C., 243 '. 

Thus where the suspicion had reference to the fact tliat on the morning when 
the will was said to have been made, the deceased was in an unconcious state 

^ u understand what he was doing, it w^as 

held that the rule in Tyrrel v. Painton [(1894) P. 151], and the other cases 
noted above did not ajiply \^Shamu Char an Kuf?du v. Khettromoni Dasi^ 
I. L. R. 27 C, 521 ; 4 C. W. N. 501 ; 2 Born. L. K. 568 ; L. R. 27 I. A. io](a). 

0 ) WhepQ.J^nowledg'e and approval of contents by the testator 
may be presumed. — “ (generally speaking, where theie is proof of signature 
and nothing susjiicious, everything else is implied till the contrary is proved ; 
and evidence of the will having been read over to the testator, or of instructions 
having been given, is not necessary \^BilUnghurst v. Vickcr, 1 Phillim, 187, 
191 j Goose V. Brown^ i curt. 707J > vvhen an instrument has been executed 
Dy a competent person, it must be presumed that the party so executing 
knew the contents and the effect of the instrument, and that he -ntended to 
give that effect to it [Pawcett Jones, 3 Phill. 476 ; Wheekr v. A/der\wn, 3 Hagg 
587 ; Browning v. Budd, 6 iVJoo. P. C. 435j- I'hat is to say, in the absence of 
circumstances exciting suspicion, all fair presumjitions may be made in favour 
of validity of the will, including knowledge and apj'roval of the contents of the 
will by the testator. \Ilnd.\ So, it has been held in the American Courts that 
he need not be shown ordinarily that the testator actually rccicl the will or that 
it was read to him [see Wofthingion v. Klcmm, 144 Mass. 167 ; Brick v. Brick, 
17 Stew. 282 ; Den v. Johnson, 2 South. 454 ; Lipphard v. IJumphriy (1909) 
209, U. S. 264J. In the majority of c^se.s, however, knowledge and afiproval 
must be affirmatively proved, especially where the testator is filind or illiterate 
[Den Johnson, supra j infra, “knowledge of a third person^’], or very 
weak [IJay v. Day, 2 Or. (Jh, 549], or the will is written in a language which 
the testator does not understand [IJildreth v. Hildreth, 51 N. J. E(j. 241 J. 

(a) Tyrrtl v. Paintun \,sHpra) lays clown that the suspicious circumstanres are not 
confined to any particular cla.ss of circumstances, but extend to all circumstances raising 
suspicion. In In re Gopeswar Dutt {^i^upra), i>ir Lawrence Jenkins, L. J., speaking of Tyrrel 
v.^ Painton \supra) has given a lucid exposition ol the law on ’he point tracing its history 
with an account of its history. His Lordship purported to declare that Tyrrel v. i‘ainton 
laid down no new principle. It was the effect of tlie decision in Barry v. Butlin [(1838) 
2 Moo. P. C. 4 ^pJ which was laid down by Lord Davey in Tyrrel v Painton in these words:- 
The principle is that wherever a will is prepared under circumstances which raise a well 
grounded suspicion that it dues not express the mind ot the testator, the Court ought not 
to pronounce in favour of it, unless the suspicion is removed." But this was an well 
established old principle which was first enunciated by I’arke, B. in Barry v. Butlin {supra) 
in the following words : — “ 1 he rules of law according to which cases of this nature are to 
be d^ided do not admit of any dispute. These rules are two : The first, the onus prohandi 
liw in every case upon the party propounding a will, and he must satisfy the conscience 
of the Court that the instrument so propounded is the last will of a free and capable testator. 
The second is, that if a party writes or prepares a will under which he takes a benefit, that 
IS a circumstance that ought generally to excite the suspicion of the Court, and calls upon 
It to be vig^^ilant and jealous in examining the evidence in support ot the instrument, in 
favour of which it ought not to pronounce unless the suspicion is removed, and it is judicially 
satisfied that the paper propounded does express the true will of the deceased." 

Sir L Jenkins continued—" Xhe suspicion to which allusion is made must, 1 think, be 
ever inherent in the transaction itself, and not the doubt that may arise from a conflictof testi-' 
mony which becomes apparent on an investigation of the transaction" (i.L.R. 39 C., 25a, 353). 
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As a general mlc, in the absence of fraud approval follows knowledge of 
the contents, however obtained [See Collins v. Ehtonc (1893), ' j Beamish 

V. Beamish (1894) i Ir. 7]. 

(ja) Where knowledg-e of a third person is sufficient.— Cases are 
not wanting where knowledge of a third person has been held to lie equivalent 
to that of the testator. So, it has bcsMi held that a testator may, if he likes, 
authorize another person to make a will for him, and say, “ I do not know what 
you have put down, but 1 am quite ready to execute it,'’ and such a will 
would be admitted to probate \CunHfe v. Cmrr, 3 Sw. and Tr, 38’^. Similarly 
if a testator has given instructions for his will and it is [irepared in accordance 
with them, but illness prevents him, at the time of executing the will from 
recollecting anything beyond the fact of his having given instructions, but he 
believes that the will he is executing is in accordance with those instructions, 
this limited capacity is sufficient to render the will valid. This is so, although 
at the time of execution he had no longer the ca[)acity to recollect and under- 
stand either the instructions he had previously given, or even each clause 
inserted in the will, if it had -been put to him. [Parker v. Peltate, 8 P. D. 171; 
approved in Perefa v. Perera, (1901) A. C. 254, and followed in Kusitm 
Kumari Dasi V, Satishendra Nath Bo^t\ 13 C. W. N. Aulia Bibi v. 

A laud-din (1906) 3^ A. L. J. 519]. See anle^ sec. 46 (S). § 

In Parker Pelj^afe {suf>ra)^ S\t }. Hannen laid down the law in these 
words; “If a person has given instructions to a solicitor to make a will and 
the solicitor prepares it in accordance with those instructions, all that is luices- 
sary to make it a good will, if executed by the testator, is that he should be 
able to think thus far — “ I gave my solicitor insirnctions to prepare a will 
making certain disposition of my property : I have no doul)t that he has given 
effect to my intention, and 1 accept the document which is put before me as 
carrying it out” The law as laid down here, has been followed as noted above, 
in this country in two cases, one in the Cilcutta High Court and the other in 
the Allahabad High Court (a). 

In support of the above view Sir E. V. Williams says : “ It is surely a 
somewhat harsh construction of the law that a man shall not be allowed to 
confide in his friend or solicitor, and depute him to draw up his will, and adopt 
it when so drawn up without ascertaining what the contents of it are” (i). 

But that view is opposed to the ff)llowing; Hastilowv. Stobic L. R. i P. and 
J ). 64 : I. L. R. 21 C. 279 ; Chare v. Ckare^ Ibid^ 655 ; Sutton v. Sadler 3 (^. B, 
N. S. 88, 99 ; I. L. R. 21 C. 279 ; Karunaratne \\ Ferdinandus (1902) A. C. 40^, 

413- ^ 

‘ (a) We venture to submit in this connection that the law which is good in England is not 
always good in India. Even in England what is good now was not good in the 16th or 
17th century. As regards will-making the practice which prevailed in that courUry in the 
lOth century, prevails, generally speaking, in this country at the present day (see Preface 
Touchstone). The rules, therefore, under which knowlege and approval of contents of 
will are presumed in England, ought not to be adopted in this country in an off-hand way. 

In justification of this remark it is further submitted that such presumptions are not 
consistent with the intention of the Legislature which is clearly apparent from the provisions 
iOf section 269, Indian Succession Act and section 90 of this Act. These two sections 
umnistakabJy show how cautiously the Legislature proceeds in introducing the rules of 
^Aglish law ampnTg the natives of this country, even at the sacrifice of the fundamental 
piindptj^S thoJaw of Wills in relation to the powers of an executor. 

, (eX *«»» fid O' ' 
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(h) Previous intention, weight of. — Previous intention deliberately 
formed while in the vigor of health, or deliberate acts which clearly manifest 
such intention, are of considerable wciLrht as evidence in support of the execu- 
tion of will fsce Milmoney Deo v. Umaoath Mookerji^ T. 1 .. R. 10 C., 19 ; 
Wooniesh Chandra Biswas v. Rashmohini Dasi, F. R. 2r C., 270 ; Rashmohini 
Dasi Woomesh Chandra Biswas^ T. L. R. 25 C., 824 P. C. ; 2 C. W. N. 321 ; 
Romesh Chandra Afukcrji w Rajani Kanta Mukcrn\ T. L. R. 2r C., i ; 
Sayad Muhammad v. P'atfeh Muhammady I. L. R. 21 C., 324 P. C.]. 

It follows that evidence as regards matter that transpire between the first 
inception of the idea of making a will and of the final drafting of it 
is of great importance in dt^riding its genuineness \ Kunapareddi Venkamni 
V. Kunaparedd^^Ramayya (1910) i M. \V. N. 131]. Tn Rashmohini 
Dasi V. Woomesh Chandra Bis^vas (^sitprci) no f)revious intention of 

making a will was shown ; but on the other hand, though the will was 

short and simple, it appeared that the making of it was from first to 

last the doing of the manager and trusted adviser f)f the alleged 
testator. Their Lordships of the Judicial Committee, accordingly, refused 
probate, and keldy that this case was unlike a case in which the testator executes 
a vvill for which instructions hod been given or preparations made while the mind 
was in vigor. 

(/) Acquiescence in the provisions of the will, value of. —Long 

continued acts of acquiescence in the provisions of the will which was acted 

upon and recognized by the whohj family of the testator, will raise a strong 

presumption in favour of the will, such as would be almost sufificiein to estab- 
lish its genuineness. Thus where a Pfindu by his will gave his wife permission 
to adopt a son, and a son was accordingly adopted with great j)iiblicity, and for 
27 years that will WMs, with certain exceptions, acted upon and recognized by 
the whole of the family, their Lordships of thcj Privy C'onncil held that the will 
\\^^\iXOVitdi\^Rajcndra Nath flalder Jogendra Naik Banerjei\ 14 Moo. I. A. 
67 ; 7 B. I.. R. 2 j 6 ; rq W. R. P. C. 41 ; see Gajpj^amoyi Dehi v. Troiluckya 
Nath Cho7vdhun\ 10 C. W. N. 522 ; 33 C., 537 ; 3 f'. L. J. 349 ; 16 M. L. 
J. 16 1 ; 8 Bom. I.. R. 3S7 ; L R. 33 L ,A. 60 ; Narasunha Appa Roiv v. 

Rangayya Appa Ro7v (1905) 16 M. I.. J. 178, 209-225; see Umrao Singh 

V. Lachman Singh (1911) 33 A., 344, P. C. 13 ('. h. J. 519]. 

OnJ Facts in favour of execution.— The following facts are also re- 
garded as very strong evidence in favour of execution : — 

(ij The rationality, or the reasonable nature of the provisions of the will. 
Tn Jagrani Koer v. Durga Per ^ had [(1913) t8 C. W. N. 521 ; 
1 . Tv, R. 36 A., 93, P.C. ; their Ivordships of the Privy Council said, 
that where the wall is in every respect a natural will, and in accord 
with his feelings and tenor of life and its execution is proved by 
anything like reasonable evidence, the presumptions of law are 
in favour of its being maintained.” They added that, “ in the case 
of a will reasonable, natural and proper in its terms, it is not in 
accordance with sound rules of construction to apply to it those 
concerns which demand a rigorous scruting of documents of which 
the opposite can be said, namely, that they are unnatural, 
unreasonable or tinged with impropriety;” \Bama Soondari Debt v. 
Tara Soondari Debly I. L, R. 19 C., 65 ; Mounappa v. SAwram, 9 
Bom, L. R. 72 J. ; Jagrani Koer v. Durga Pershady 18 C, W. N. 

5*4 
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(ii) The circumstance that the person propounding the will derives no 
advantage under it [Roniesh Chunder Mookerjee v. Rajani Kant 
Mukerjee^ I. L. R. 21 C, 1 at 7, 8], 

(//>') The fact that soon aftfjr the execution of the will, it was publicly 
exhibited in Court, and submitted to some investigation and proof, 
and was proved, though Nath Roy v. Huroo- 

monee Burmonee^ 10 W. R. P. C. 35; i B. L. R. P. C. 26; 12 
Moo. I. A. 81]. 

(n) APbitPation. — 'rhe factum of execution should not be referred to 
arbitration [Gheltabhai v. Nundubai^ I. T^. R. 2t B., 335]. So probate cannot 
be granted merely on the consent of parties, that is, unless the will is proved 
in either of the two forms — Common form or Solemn form [Monmohini Guka 
V. Bangacha7idra Das^ 31 C., 357 ; 8 C. W. N. 197]. y 

It has been held in Kunja Lai Cliowdhury v. Kailash Chandra Chowd^ury 
{1910) 14 C. W. N. ro68 that [)robate in Common form (if it may be so ^Hed) 
may be granted in a contentious [)roceeding, in consequence of a compromise 
between the parties resulting in the withdrawal of opi)osition and rendering the 
case an cx parte one. It must not be understood, however, that the compro- 
mise precludes the necessity of adducing evidence in support of the will [see 
Monmohini Guha v. Bangachandra Das^ 31 C., 357 ; 8 C. VV. N. 197]. 

See sec. 55 (P), § 6, ante. 

(p) DeclaPatlon by testatOP. — Declarations by a testator that he duly 
executed his will, are not admissible as evidence of its execution [Atkinson 
v. Morris (1897) P. 40 ; Eyre v. Eyre (1903) P. 131 ; In re Repley^ i Sw. and 
Tr. 68]. But in cases to which the Hindu Wills Act does not apply, such 
declarations are admissible under section 1 1 of the Indian Evidence Act (I of 
1872) [Nana v. Shanker, 3 Bom. L R. 465]. Whether declarations of a testator 
as to the contents of his will which is not forthcoming, made after its 
execution, are admissible to prove its contents, is a (juestion which is still 
unsettled (i). But they are admissible where the question is of fraud or testa- 
mentary capacity [Doe v. Harder (1836) i Moo. and Rob. 525 ; Sutton v. 
Sadler (1857) 3 C. B. N. S. 99] (3). See sec. 62 (S) (2), ante^ p. 154. 

[oa). Sound mind, evidence of,— See sec. 46 (S) supra. 

ip) Will thiPty years old.— A will thirty years old, if from proper 
custody, is to he presumed to be genuine under section 90 of the Indian 
Evidence Act (I of 1872) [Khetb^r Chandra Mookerjee v. Khetterpaul 
Sreetiratna^ 6 C. L. R. 199 ; Narasimha Appa Row v. Rangayya Appa Rao 
(1905) t6 M. L. J. 178, 209-225 ; Man Ricketts (1844) 7 Beav. 93]. But 
the greatest possible care would have to be exercised in applying this presump- 
tion, “ as only in the case of a most satisfactory ex|)lanati6n of the delay would 
a Court be justified in admitting to probate a will thirty years old.” See 
Gauhar*Biln v. Gherlam Muhammad^ 10 Punj. L. R. 295. (a) 

(a) In England, before the Land Transfer Act, 1897 (60 and 61 Viet. c. 65) was passed, . 
wills or real property were not required to be probated (subject to certain exceptions), so 
that, generally speaking, such wills were themselves evidence, and this being so, 30 years’ 
presumption was applicable to them (3). The ruling in Khetterchandra Mookerjee v. 

(I) Wms. 264: loth Edn. (a) Wms. 263, loth Edn. 

(3) J. Wte. Wills 39. 
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The attesting witnesses are presumed to be dead after 30 ytm [Doe d. 
Ashburnkam (Lord) v. Michael (1851) 15 Jur. 677]. 

In England before the Land Transfer Act B97 (6061 vict Ch. 65) was 
passed wills of real property did not require to be ^ Sbbated (subject to certain 
exception). So that generally speaking such willS| Ire themselves evidence this 
being so thirty years presumption was applicable them (i). The ruling in 
Khetterpul Sreetiratna, {supra was evidently fou id upon this practice of the 
Courts in England. Now, however, the probate bi g the only legal evidence of 
will, it is doubtful whether such presumption may validly raised. Further, 
the will in both Khetter Mookerjee's and Appa Rao^ case, was executed before 
the Hindu Wills Act was passed so that its provision^dtd not apply to them. 

But sec § Sytpp, 93-94) of Justice Taylor’s Law /f Evidence (loth ed.) where 
it laid down that the presumption conclusively apmies to wills, and it is not 
affApted by proof that the witnesses are living, or evpn, present in Court ; nor by 
sho\^ng that the testator died within the 30 years. The age of the will is 
reckoned from the date of its execution [Ma/t v. Riche/s, supra]. 

Date of will, value of. — The date of the will may be absent al- 
together, or it may be imperfect. But this will not affect the genuineness of 
the will if such absence or imperfection can be slatisfactorily explained by 
evidence. [See Anwar Hossain v. Secretary of Smte for India^ 31 C, 885; 
8 C W. N. 821]. The date of a will is important only in relation to the exist- 
ence or otherwise of any later will (2). See ante Sec. 50 (S), § 14. 

{r) Adoquate evidenco. — in an ordinary case, evidence which is “ pre- 
cise enough on the main points of execution and signature, and exhibits no 
signal discrepancies,” is adequate [Soorendra Nath Roy v. Huroomome Bur- 
monee^ ro W. R. P. C. 35 ; i B. L. R. P. C. 26 ; 12 Moo. I. A. 81]. Onu.s of 
proof as to capacity comparison of signatures, duty of appellate court, see 
Susil Kumar Banerji v. Apsari Debi^ 19 C. W. Notes 827. 

{s) Where testator blind, —Wherc^ the testator is blind, it must be 
proved that the contents of the will were known to the deceased. His execu- 
tion or other acknowledgment of the will is not sufficient [Barton v. Robins^ 3 
Phillim, 455, note (b)]. And the same rule aj)t)lies where from want of educa- 
tion, or from bodily affliction, he is unable to read, or where the capacity of 
the testator is doubtful, or the instrument is inofficious [/bid, note (<^)] (3). See 
“ Blind” p. 65, ante. Onus of proof as to sound disposing mind on petition 
Dwijendra Nath Pakrasi v. Golaknath Sarkar Pakrasi, 21 C. L. J. 287. 

(/) Proof of interlineation or interpolation.— The signature or 
initials of the testator and the two witnesses, are sufficient to prove an inter- 
lineation or interpolation. [In bonis Blewitt, 5 P. D. 1 1 6] (4). 

See sec. 58 (S), ante, 

(«) Will in duplicate, proof of. — Where the will is in duplicate, one 
part only need be proved. But the executor will be called upon to produce the 

other part. If the other part is not forthcoming, its absence will have to be 

satisfactorily accounted for (5). 

(i> ]. Wm. Wills 39t 

(2) See Tr. and Coote 83. 

(3) Wms. 356; tr. and Coote 86. 

(4) Tr. and Coote 88 ; Bro. P, P. 220; Theob. 30. 

(5) Tr. and Coote $1 ; Bro. P. P. 215. 

96 
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(v) How evidence to be recorded.— Having regard to the provisions 
of section 83 (P) it would appear that in all cases evidence is to be recorded 
under section 182 of the Code of Civil Procedure (Act XIV of 1882) 
[see Saroda Soondaree Dassia v. Muddan Mohun Shaha^ 24 W. R. 162], * 

(w) Delay in propounding will, effect of.— Although the law of limit- 
ation does not apply, lapse of time is a circumstance to be taken into consider- 
ation in ascertaining the genuineness of the will. Delay in making the appli- 
cation should, therefore, be explained [Ganamuthu Upadesi v. Vana Kailpillai 
(1893) I. L. R. 17 M., 379]. 

C^) Improbability. — In order to prevail against strong, clear and con- 
sistent evidence in support of a will, “ an improbability must be clear and 
cogent. It must approach very nearly to, if it does not altogether constitute, 
an impossibility” \Chotey Narain Sin^s^h v. Ratan Koer^ I. L. R. 22 C., 519, 
at S31 ; L. R. 22 I. A. at 23,— Lord Watson]. 

(x) a. Attestation by testator’s servants and dependants.— That 
a will is invalid, or not duly executed, because it is attested by the testator’s own 
servants and dependants, ' “ is a proposition which verges too closely on the 
absurd to be seriously entertained. There may be cases in which attestation 
by servants only is an important element to be taken into account in consider- 
ing whether a will has been validly executed — cases, for example, in which there 
is reasonable ground for suspicion that the will is not the voluntary act of the 
testator, but has been procured by the undue influence of the members of his 
household” [Lord Watson in C hotey narain Singh Ratan Koer{iZ()^) L. R. 
22 I. A. 12 ; 1 . L. R. 22 C., 519 ; cited with approval in Jagrani Koer v. 
Durga Pershad (1913) 18 C. W. N. 521 ; L. R. 41 I. A. 76 ; 19 C. L. J. 165]. 

(y) Evidence of execution cannot be dispensed with under 
section 177* C. P. Code. — ^\Vhere a party being present in Court refuses to 
answer a question or produce a document, section 177 of the Code of Civil 
Procedure will not justify the Court in dispensing with the evidence of the 
execution of a will [ Ravji Ranchod Naik v. Vishnu Ranchod Naik, L L. R. 9 
B., 241]. 

(2) When probate may be refused.— See section 76 (P), § 2 post, 

&{a) Where evidence of handwriting of attesting witnesses 
sufficient. — There may be circumstances under which mere proof of the 
handwriting of attesting witnesses may be held sufficient to establish the 
validity of a will, though no evidence is procurable either of instructions 
or of the handwriting of the testator [Anderson v. Wekh^ i Cas. Temp. 
Lee, S 77 ](i)- 

§ 6. Q^estions triable the Probate Court and rules of 
practice. — In determining the question whether probate of the will ought to 
be granted, it is not within the competency of the Court to enter into any 
question with reference to the power of the testator to make a disposition of the 

f iroperty of which the will purports to dispose, or the validity of such disposition 
Behary Lai Sandyalv,Juggq Mohan Gossain^ 1 . L. R. 4 C., t ; 2 C. L. R. 422 ; 
Nanhu Koer v. Somirun Thakur^ 8 C. L. R. 287 ; Hormusji Navroji v. Bai 
Dhanhaiji^ I. L. R. 12 B., 164; Barat Parshotam Kaluv, Bai Muli, I. L. R. 
18 B,, 749 ; see BirJ Nath De v. Chander Mohan Banerjee^ I, L. R. 19 A., 
458 ; AWram Das v. Gopal DaSy 1 . L. R. 17 C., 48 ; Run Bahadur Singh v. 

\ (I) Wilhi, 2{^ loth Edn. 
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Maharanee Rajrup Koer, 4 C. L. R. 498 ; Arunmoyi Da$i v. Mofundra Nath 
Wadador^ I L. R. 20 C., 888 ; £al Gangadhur Tilak v. Sohwarbai^ 1 . L. R. 
26 B., 792; Chintaman v. Ramchandra 12 Bom. L. R. 694; Nishakant 

Chatterjee v. Ashutosh Mukerjee (1912) 17 C W. N. 613, 792]. The reason is, 
the grant of probate does not confer upon the executor any title to property 
which the testator had no right to dispose of, but it only perfects his represen- 
tative title to the property, which did belong to the testator, and over which he 
had a disposing power (i) \per Sir Richard Garth, C. J., in Behary Lai SandyaPs 
case, supraX And further, the Testamentary Judge can adjust no civil rights to 
properties between the parties [(1912) Re Dharamsi Morarji GoculdaSy 14 
Bom. L. R. 1031]. See sec. 23 (P), § 6, ante. 

On the satiTfe principle, where an application was made for letters of 
administration to the estate of a lady who died intestate, objection being raised 
as to the title of the deceased, it was held that such title need not be finally 
determined before grant [Mohun Persad Narayn Singh v. Kishen Kishor 
Narayn Singh, I. L. R. 21 C., 344 i see In the goods of Raghoobur Hazam s. 
Bahadooil Hazam, 3 C. W. N. cclxxvii ; Raghu Nath Misser v. Pate Koer, 6 
C. W, N. 345 ; Ochavaram Nanabhai Haridas v. Dolatram famietram Nana- 
bhai, I. L. R. 28 B., 644]. Thus the reasons operating to limit the scope of 
• the inquiry when probate is sought, are equally applicable to a petition for 
letters of administration. 

So the question whether any property is capable of being bequeathed the 
testator having a right to do so, does not properly arise in probate proceedings 
\Moni Debt v. Gotiri Pada, 5 C. L. J. 47 n. ; Durgadas Misra v. Radharaman 
Misra (1910) 14 C. W. N. ccxxxii; Re Dharamsi Morarji Goctddas (1912) 14 
Bom. L. R. 1031]. 

In suits for proving wills in solemn form the sole question for the determi- 
nation of the Court is, whether the wtU or other testamentary paper in dispute, 
is or is not, in whole or in part, valid as a testamentary instrument. If the will 
or other paper is found to be valid, probate or letters of administration with the 
will annexed will be granted to the executor or person entitled to administration, 
as the case may be (2). 

For practical purposes there is little or no difference between probate and 
letters of administration with will annexed ; hence, where there is no executor, 
the will to which the latter is annexed, must be proved, “as though probate were 
taken of it by an executor.” . I’he expression letters of administration with the 
will annexed*' is used only to distinguish it from probate which can be granted 
only to an executor (3). Thus applications or suits for probate and for letter 
of administration with the will annexed, are the same in all respects. 

§ Grant in case of intestacy.— But applications or suits for simple 
letters of administration (/.^., without will annexed), are of a different nature. In 
such cases the sole question for decision is, which of two or more claimants are 
entitled to a grant of letters of administration. The determination of this 
question involves “an issue of pedigree or of legitimacy,” and of the relative 
iitnes of the several claimants to administer the estate of the deceased. So, the 
decision may involve the question, “ which of the claimants is preferred as 

(i) As to what properties are divisable, or over which a testator can exercise his dispos- 
ing power, see section III anU, pp. 35*39* 

(a) Tr. and Coote 358 . 

( 3 ) See Wms. 468, Tr. and Coote ao. 
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administrator by ^he majority of interests ?” In England such a suit is techni- 
cally termed ‘*an interest suit” (i). 

Where the parties claiming administration are in equal degree, the usual 
practice seems to be to follow either of the following rules ; — 

(tf) That the grant will follow the majority of interests.” 

(/^) ‘‘ That the grant will be made priori petenti^' that is, to him who first 

applies [Cordeux v. Trasler, 4 Sw. & Tr. 51] (2). 

In Iredale v. Ford (i Sw. & Tr. 305) Sir C. Cresswell observed: “ It is 
difficult to weigh with great exactitude the merits of the respective applicants 
for a grant, nor is it necessary to do so, because, provided the Court is satisfied 
that the person it selects is responsible, and is able and willing to give security, 
the object of the grant is achieved” (3). See secs. 21 (P), § 2 and 46 (P), § 2. 

Another rule is that, when several persons apply, the Court will not grant 
administration to more than three persons, unless there is some special circum- 
stance to induce the Court to depart from this rule, and although the Court 
should never make a joint grant where it can possibly avoid it [ Warwick v. 
Grevile, i Phill. 126] (4). liut see ante sec. 200 (S), and also sec. 23 (P), § 2, 
ante^ and 92 (P) § 7, post. 

The legal objections that ma> be urged against grant of letters of adminis- 
tration, are the following : — 

(a) Badcharacter ; 

(/;) bankruptcy or insolvency ; 

(c) extreme want of health, and 

(d) the applicant’s interest being incompatible with the due administration 

of the estate (5). [Budd v. Silver (1813) 2 Phill, 185J. 

Where such legal objections do not apply, it will be the duty of the Court 
to look to the benefit of the estate, and to that of the persons interested in the 
property [see Warwick v. Greville^ i Phill 125] (6). 

6(a) Tendering witnesses for cross examination Such [practice 
not warranted by any rule of law, must be disapproved [see Jag^ernath Pershad 
V. Homman Pershad (1909) I. L. R. 36 C, 833 P. C.] 

§ 7. Citations. — As to what are citations see section 16 (P), ante. “Cita- 
tions” are v'Mhcx general or special. A citation is general, when it calls upon all 
persons (without naming any particular person) claiming interest to appear or 
to do what the Court directs ; and it is special when it is addressed to any 
particular person or persons by name [see Kamona Soondery Dasee v. Hurro 
Lall Shaha^ I. L. R. 8 C., 570, at 575]. 

It seems the citation contemplated by this section is general citation. 
Citations, general or special, are issued, as this section provides, calling upon 
persons" claiming to have any interest in the estate of the deceased, to come and 
see the proceedings ; such persons (or person) though bound to appear are not 

(1) See Tr, and Coote 359. 

(2) Bro. pp. 163, 166 ; Tr, and Coote 267, Wms. 433 (r). 

b) Bro.. pp. 166. 

(4/ Bro. pp. 166, Tr, and Coote 21a Wms. 434. 

(5) Cootie, ipjfc^Tr. and Coote 21 1, 212, Mort. 326. 

(O) Tr. ^nd Coote 212> Wras. 232, Mor. 326 see ante sec, 200 (S). 
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bound to oppose the grant. It cannot be denied, however, that these persons 
are such “ as are interested in contesting the application for probate ” ; and, as a 
matter of fact, in practice citation seems to be generally taken out against those 
only whose interest it is to oppose [see Shoroskibala Debi v. Anandmoyee DebL 
12 C.W. N. 6]. 

It may be remembered that, it is the interest one claims and has in the 
estate and not the citation, which entitles him to contest the grant. So it has 
been held that one has no right to enter a caveat simply because he had received 
a special citation [Re Hurrydass Bonerjee {1878), 1. L. R. 4 C., 87]. See 
9— II. 

Object of citation (a). — Citations are issued in England in non-conten- 
tious as well as oontentious matters. Its chief object in the former is to compel 
all persons having a prior or equal right to a grant to come in and take the grant, 
or else to lose their right in favour of the applicant. In the latter it is to compel 
a person to bring in a grant, or to propound a will or to bring a person 
before the Court to see the proceedings. The person brought before the Court 
is neither a plaintiff nor a defendant ; he is brought only in order that his 
interest may be bound. 

Citations are issued in common form or non-contentious business simply 
'to take a grant and not to oppose a grant — These are not upon interested 
parties to come and see as this section provides. It is only when a person 
having a superior (or equal) right to prove the will delays or declines to do so, 
that a citation is issued upon him (calling upon him) either to take the grant or 
renounce [sec. 16 (P) ante\ Thus common form grants are made “ without 
citing the parties.” 

Special citation* — When a will is propounded which alters the devolution 
of property, the District Judge should in the exercise of his discretion, direct 
special citations to persons whose rights are immediately affected by the will. 
But the issue of such citations is not imperative so as to make the proceedings 
substantially defective merely by reason of its absence. [Nistarini Debya v. 
Brohmomoyi Debya, I. L. R. 18 C., 45; Kanuma Soondary Bassee v. Hurra 
Lall Shaha, I. L. R. 8 C, 570 Digambor v. Narayan^ supra\. That is, whether 
general or special it is in the discretion of the (.'ourt to issue citation under 
this section \^Digambor v. Narayan (1910) 13 Bom. L. R. 38]. Although, there- 
fore, the probate may not be revoked for absence of such citation, it affords a 
good reason for inquiring into the genuineness of the will [Digambar v, 
Narayan^ supra}. 

When the person claiming interest is a minor, the proper course is to serve 
him with a citation and to have a guardian ad litem appointed for him [Rebells 
v. RebellSf 2 C. VV. N. 100]. Citation upon the petitioner as guardian represent- 
ing the minor whose interest is affected by the will, is not a valid citation 
[Shoroskibala Debi v. Anandmoyee Debi^ 12 C. W. N. 6]. A citation should 
issue upon the guardian of the minor also [see In re Amrita Lai Mulliek^ 
I. L, R. 27 C., 350, where a special citation was ordered to be issued]. All 
persons whose interest is adversely affected entitled to notice Dwijendra Nath 
Pakrasi v. Goloknath Pakrasi^2i C. L. J. 287. 

(a) Formerly , that is, before the J udicature Act of 1875, * Citation" was the initiary 
step in a contentious probate proceeding. But that has been abolished and now every such 
business is commenced by a writ of summons. A caveat is still the first step in contentious 
business, inasmuch as it precedes the writ of sumtnons. But a caveat docs not indicate 
coilttntion. Proper course when minor is concerned see Ibid. 
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Citation should be issued against an heir-at-law, even if be is already before 
the Court in another character [Lister v. Smith, 3 Sw. & Tr. 53]. So the 
Court will direct citation against the devisees in an earlier will, in case a later 
will is propounded {/did) (1). 

Similarly where a party to a suit is before the Court as next-of-kin or legatee 
being also heir-at-law or devisee under the same will, citation should be issued 
against him to see the proceedings as heir-at-law or devisee [Emberley v. 
Trevanion, 4 Sw. & Tr. 197] (2). 

Where a Parsee died leaving a widow and two daughters by a predeceased 
wife, and one of such daughters was residing in Africa and the other in Cal- 
cutta, and the latter applied for letters of administration, the widow having 
renounced her claim, citation was dispensed with and the application granted 
[In bonis Shapoorjee Framjee Mehta, 5 C. W. N. cxlvii. See In bonis Elizabeth 
Graham, L. R. 2 P. & I). 385] (3). 

§ 8. Citation, High Court rules (Original Side).— When the widow 
applies for administration, a citation shall issue to the next of-kin, and when the 
next-of-kin applies, a citation shall issue to the widow, if any, and another to 
the next-of-kin next entitled (4). 

When a creditor applies, a special citation shall issue to the widow, if any, 
and next-of kin, provided they shall be resident within the jurisdiction, or have 
any known agent resident within the jurisdiction, and a general citation shall 
also issue to all persons interested in the goods of the deceased, and all such 
citations shall be served personally upon such known agents when they are 
within the jurisdiction (5). See supra, sec. 21 (P), § 3 and 22 (P), § 2, 

When a creditor applies, it is necessary that a special citation should be 
issued to the Administrator-General, who has a preferential right under Act II 
of 1874, § IS (6). 

§9. “ Persons claiming to have any interest.”— As to what is 

“ interest,” and who are “ persons claiming to have any interest in the estate 
of the deceased,” see sec. 50 (P), §§ 6, 7, 8 ante. 

A person who is served upon by citation is bound to appear before the 
Court, but is not bound to contest a grant, nor is, simply because of such 
citation, entitled to do so. For, before a person is permitted to contest a will, 
the party propounding it may, as a matter of right, call upon him to show, that 
he has sufficient interest in the deceased’s estate to entitle him to become a 
party and oppose the grant [Rahamatulla v. Ramakau, I. L. R. 17 M., 373]* 
Hingeston v. Tucker, 2 Sw. & Tr. 596] (7). “ The foundation of title to be 

party to a probate or ad ministration action is interest” [Crispin v. Doglioni, 2 
Sw. & Tr. 17; Kipping Ash, i Rob. 270] (8), and the parties contending 
must be in eodem gradu, and in a position to take the grant which they seek 
to have disallowed to the other [Atkinson v, Barnard, 2 Phill. 217] (9). 

(1) '14 L. of Eng, 155. 

(2) Tr. and Coote 303 , Bro. pp. 202. 

(3) Tr and Coote 97. 

(4) Belch 309 Rule 743. 

(5) Ihid. Rule 743. 

0) , /W. 310, Rule 744. 

(7) \ 

(8) Bee Bro. pp. 287, Tr. and Coote 361 

^ )l9$h$Tr. and Coote 211. 
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§ 10> “ Proceedings.” — where the case is contentious, the proceed- 
ing shall take the form of a suit, though it is not a suit properly so called. 
[See Arunmqyi Dasi v. Mohtndra Nath^ I. L. R. 20 C., 888]. But see sec. 

83 (P), post 

§ 11. *‘And see the proceedings.”— It Ls not necessary that a 
person should be a party to a suit in the Court of Probate, in order that he 
should be bound by its result. It is sufficient for this purpose if he be privy 
to such suit and knowingly stand by while the contest is going on (see In re 
fitamber Girdhar^ I. L. R. 5 B,, 638). Thus the object of citing parties “ to 
come and see the proceedings,” is, not only that persons so cited should, for 
ever, be barred, but that those who, though uncited, are to a certain extent privy 
to and aware oTlhe suit, shall also be similarly barred from ever reopening the 
question or putting the executor on proof of the will again \In re Piiamber 
GirdhaVy supra \ Newell v. Weeks, 2 Phill. 224; Saradakant Das v. Gobind 
Mohan Das (1910) 12 C. L. J. 91 ; Kunja Lai Chowdhury v. Kailas h Chandra 
Chmvdhury 14 C. W. N. 1068] (i). 

§ 12* Pleading. — As a general rule, the rules of pleading laid down in 
the Code of Civil Procedure (Act XIV of 1882) ought to be followed in all 
cases in the Court of Probate. 

Where, however, there are interlineations, obliterations, erasures, or such 
other alterations or additions in the will, or where any incorporation is relied 
upon, a reference to such interlineations, &c., or to the documents said to be 
incorporated, should be made in the statement of claim, and the party pro- 
pounding the will should state in clear terms, whether he claims probate with 
these alterations or additions, or with such documents, included in it (2) 
See ante sec. 46 (S), § 14. 

§ 12 (a). Estoppel. — A caveator having unsuccessfully assailed the whole 
will on ground of undue influence, is estopped from subsequently showing that 
a part only or any particular clause of it had been inserted through undue 
influence f Nuzha Uddowla Ahhus Hossain Alias Peara Saheb v. Kumtulain 
Bahadur y I. L. R. 31 C., 186]. But ?,{ioante sec. 12 (P), S 2(a). 

Where an executor having with full knowledge of all the circumstances 
bearing on his rights, accepted the office of executor, obtained probate and 
under its authority collected assets and otherwise so acted as to cause third 
parties to alter their position, it was held, that he was estopped from impeaching 
the will .setting up in respect of the property dealt with by it any right inconsis- 
tent with the dispositions and conditions therein.(3) \Srinivasa Moorthi v. 
Venkata Varada Ayengar 1 . L. R. 29 M., 239 at 281 ; 16 M. L. J. 238 ; 

(1) Tr. and Coote 355 ; Wms. 342. 

(2) Sec. Tr. and Coote 414 — 418. 

(3) F. N. Mr. Bengalow says we have now to call attention to some cases of estoppel 
akin to those already considered in which however, there is no contract giving to the 
party estopped the right of possession is in accordance with a right which would not have 
been granted except upon the understanding that the possessor should not dispute the 
title of him under whom the p4N|fession was derived. The cases refered to are succession 
post mortem^ that is estates devolving by testacy or intestacy upon the person taking posses- 
sion.” Its also a general principle of law, that an executor or administration of property 
into the possession of which he has been let under the will or letters of administration is 
like a tenant estopped while he continues in possession from disputing the title of his testator 
Or, intestator. 

^Bigelow Estoj^ 554 , 5tb £dn 



THE HINDU WILLS ACT. 


[section 70 (p). 


768 

affirmed, in I. L R, 34 M., 257 ; 13 Bom. L. R. 520 P. C. ; 21 M. L. J. 669 ; 
14 C. L. J. 64 ; 15 C. W. N. 741. In Muni Sami Chettyv, Maruthamiral (tgio) 
20 M. L. J. 687 ; 8 M. L. J. 124 : 34 M. 21 1]. In other words, an executor is 
not at liberty to set up an adverse title to the property which has come to his 
hands as an executor or trustee until he has obtained a proper discharge from the 
trust [Srinivasa Moorthi v. Venkata Varada Ayangar^ supra\. It is immaterial 
whether probate has been taken out or not [Munisami Chetty v. Maruthammal 
(1910) 20 M. L. J. 687 ; I. L. R. 34 M., 211 ; 8 M. L. T. 124]. See ante 
sec. so (P), S 5- 

So, one who accepts the benefit of a provision in his favour under a will, 
is estopped from contesting the validity of the instrument, especially where other 
persons interested in the disposition of the testator’s property have upon the 
faith of such acceptance so acted that their position cannot be restored. The 
principle is, one cannot claim both under and against the will [Utermehie v. 
Norment^ 197, U. S. 40]. So one who has elected to take a legacy under a 
will is estopped from setting up a title contrary to its provisions [Probodh Lai 
Kundu V. Harish Chandra Dey, 9 C. W. N. 309]. See sec. 119 (S), ante § 4. 

It has been held, however, in Williams v. Evans [(1911) L. R. 38 I, A. 
129 at 136] that where an executor who is also the next-of-kin and who takes 
out probate with full knowledge of all the facts, is not estopped from contesting 
the validity of the will. 

§ 13. “ And otherwise published.” — Citations may be published and 

made known by means of advertisements in newspapers (i). See .sec. 16 (P) 

§ 3 > 

See section 82, para 2, of Act XIV, 1882, r>., the Code of Civil Procedure. 

§ 14 . Presumptions. — See § 5, supra and sec. 46 (S), § 15 (3), afite, 

§ 15. Onus* — See ante secs. 46 (S) and 48 (S). 


or 


Caveats against 
grant of probate or 
administration. 


70 (I"^) 

186. — Cav^eats against the grant of probate 

letters of administration may be lodged 
with the District Judge or a District Dele- 
gate ; and, immediately on any caveat 
being lodged with any District Delegate, he shall send a 
copy thereof to the District Judge ; and, immediately on a 
caveat being entered with the District Judge, a copy thereof 
shall be given to the District Delegate, if any, within whose 
jurisdiction it is alleged the deceased had his fixed place of 
abode at the time of his death, afid to any other Judge or 
District Delegate to whom it may appear to the District 
Judge exjpedient to transmit the same. 

' (i) .id C®ote .47 ; Bro. P. P. 359. , 
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NOTES AND COMMENTAWBS. 

1. Th£ section. § 4 . Opposition without caveat 

2. Caveat | 5. Stamp duty. 

3. Against the grant of probate.^' §6- Miscellaneous. 


§ 1. The section. — This section corresponds with section 251 of the 
Indian Succession Act, as amended by section 5 of the District Delegates Act 
(VI of i88r), and section 53 of the Court of Probate Act, 1857 (20 and 21 
Viet. C. 77)- 

§ 2 . Caveet. — A caveat is a warning or caution in writing entered in the 
Court of Probater-^* to stop probates and administrations from being granted 
without the knowledge of the party that enters it.” 

A caveat is of such force and validity that if any probate or letters of 
administration be granted pending such caveat the same is void (i). 

Thus it is evident that, any person having an interest in the estate of the 
deceased may by means of a caveat prevent a grant from being issued without 
notice to himself (2). See sec. 50 (P), § 5. 

A caveat however, is not required to be entered merely for the purpose of 
disputing a will. It may be entered for the purpose of supporting it [Ingram v. 
Strong, 2 Phill. 315]; for, the caveator, being entitled to notice or ‘warning^ 
before a grant can issue, has the opportunify of entering an appearance, where- 
upon he may oppose or support the grant as he may think proper, having regard 
to his own interest (a) (3). 

It follows, therefore, that the mere entry of a caveat does not make a case 
contentious [Chota/al v. Bai Kabubai, 1 . L. R. 22 B., 261]. 

§8. “ Against the grant of probate/'— rhe section requires a 

caveat to be lodged “ against the grant, &c.” It may be (jiK^stioned whether 
includes “ issuing.” According to Mr. Browne, “ where a grant of 
probate or letters of administration has not yet issued, any person intending to 
oppose such issuing, does .so by entering a cuveaf' (4).— 1)0 these words indicate 
that a caveat is to be entered only where the party entering it desires to oppose 
the grant, and that a caveator is not entitled to support it ? If this be so, the 
mere entry of a caveat ought to be held to make a case contentious. But it has 
been held otherwise [ Chotalal v. Bai Kabubai, supra\ 

§ 4. Opposition without caveat.— See sec. 71 (P), § 3. 

(a) In England the person whose application for a grant has been stopped by the 
caveator^ is compelled to warn the caveat, as it is called, and in the warning to disclose his 
name and his interest in the estate of the deceased, and the caveator, in his appearance to 
the warning, makes a similar disclosure. In this way the parties are in possession of facts 
which may lead either of them, should their interests conflict, to institute an action against 
the other for the purpose of establishing a claim to the grant. Should there be no conflicti 
it is open to the caveator to support the applicant’s claim ^Ingram v. Strong (1815) 2 Phill. 

3 » 5 j ( 5 )- 

(1) Wms. 587-88 ; Tr. and Coote 324. 

(2) Tr. and Coote 251. 

(3) Bro. P. P. 301. 

(4) Bro, P. P. 300. 

(5) .Mortimer 515. 
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§ 6> Stamp 4uty. — The stamp fee chargeable on a caveat is Rs. 5 (i). 

§ 6« HlSCaUaHiSOUS. — in England, a caveat remains in force for six 
months only. There is nothing in this Act providing any such period. 


187 . — The caveat shall be to the following effect: — 

“ Let nothing be done in the matter of 
Form of Caveat. estate of A. B., late of , deceased 


who died on the day of 

out' notice to C. D, of 


at 


with- 


NOTES AND COMMENTARIES. 

§ 1 . Who may be a cceoeator. § 2 . What the form implies, 

§ 3 . Time of entering caveat. 


§ 1. Who may be a caveator. — The caveator may be either the party 
having interest, or his proctor, attorney or vakeel (2). 

§ 2. What the form implies.— “ The form of the caveat * * * would 
seem to show that the person who enters a caveat admits that the particular 
property forms a portion of the estate of the testator, but objects either to 
the execution of the will or to the proposed manner of dealing with any portion 
of the estate'' [Prinsep and Ghosh JJ. in Abhiram Dass v. Gopal Dass^ I. L. R. 
17 C, 43 at 52]. 

§ 3« Time of entering* caveat. —There is nothing in this Act, or in 
the Indian Succession Act, as to the time ivhen a caveat may be entered, 
that is, whether before or after any application has been made for probate or 
letters of administration. As, however, from the above form it appears that 
a caveat has reference to “ the matter of the estate” and not to that of any 
application, and as, it is to be presumed that the caveator has no knowledge 
of the application, if any, that might have been made, it seems reasonale that 
a caveat may be entered at any time after the death of the deceased whether 
any application has or has not been made, and before any probate or adminis- 
tration has actually been granted and issued. The language of sec. 70 (P), 
supra, seems also to support this view. [Sec the facts in Grey v. Charushila 
(1910) I. L. R. 38 C., 53], and also farat Kumari Dassi v. Bissesivar Dutt 
(1911) I. L. R. 39 C., 245, at 249], where the caveat had been entered before 
the application for probate was made. 

The object of a caveat being, to stop probates and administrations from 
being granted without the knowledge of the caveator, it seems further reasonable 
that, where the caveator has already been served with a notice under section 69 
(P), supra, it is not necessary that he should enter a caveat at all for being 
again served with a similar notice, even where he intends to oppose the grant. 

(i) Coait Act (VII o{ 1870), Schedule II, Art, 12. 
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But see Tara Chand Chuckerbutty v. Deb Nath Roy \io C. L. R. 550), where 
the party opposing the grant, was directed by the Calcutta High Court to pay 
the Court-fee stamp required for a caveat immediately, no caveat havinpbeen 
entered by him in the original Court, their Lordships (McDonell and Field, JJ.) 
thereby indicating that there can be no opposition without a caveat It is, 
however, satisfactory to note that the Punjab Chief Court agrees with the view 
that under secs. 70 (P) and 72 (P) one can oppose the grant of probate or 
letters without first lodging a caveat \Bhazan Das v. Mohant Ratnsaran Dar 
(1910) 5 Punj. VV. R. 1 13]. 


188 . 


72 (P) 

’ 


After entry of 
caveaL no proceed- 
ing taaen on petition 
until after notice to 
caveator. 


—No proceeding shall be taken on a peti- 
tion for probate or letters of administration 
after a caveat against the grant thereof 
has been entered with the Judge or District 
Delegate to whom the application has been* 


made, or notice thereof has been given of its entry with 


’ some other Delegate, until after such notice to the person 


by whom the same has been entered as the Court shall 


think reasonable. 


NOTES AND COMMENTARIES. 

In England, this notice is called “ warning,” from the fact that it is a 
notice given to the caveator warning him within a certain time (generally six 
days) to enter an appearance and to set forth his interest, with a further warning 
that in default of his doing so, the Court will proceed to do every thing in his 
absence (i). 

So under the rules of the Higjh Court in Calcutta, a caveat must be support- 
ed by an affidavit within eight days, stating the right and interest of the 
caveator 2Cf\^ the grounds of objection to the application. Unless such affidavit 
is so filed, the caveat will not prevent the granting of probate or letters of 
administration ; and no affidavit can be filed after the expiration of eight 
days without the special leave of the Court or a Judge thereof (2). A similar 
practice prevails in the Bombay High Court [see Chotalal v, Bai Kabubai^ 
1 . L. R. 22 B., 261]. 

In the Original Side of the Calcutta High Court a caveat may be set down 
for argument in order to determine the right of the caveator (3). 

In England, the Court is so jealous upon the subject of a grant made after 
a caveat is entered, that in a case where letters of administration with the will 
annexed were granted after a caveat had expired, without notice to the adverse 
party, it was held that the grant surreptitiously obtained; and it was revoked 
XTrimleston v. Trimlestotty 3 Hagg. 243] <4). 

(x) Bro. P. P. 304. 

(2) Bech. 316, Rule 750. 

(3) Ibid Rule 689. 

(4) Bfo. P, P. 307 ; Tr, and Coote 198, 202 ; Wma. 387 ; Walker and Elg. ito. 
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189. I — A District Delegate shall not grant pro- 
bate or letters of administration in any case 
tSie^*n<^to g«mt which there is contention as to the grant, 
to^on* ** »^“*“**- or in which it otherwise appears to him 
that probate or letters of administration 
ought not to be granted in his Court. 

Explanation. — By contention''^ • is understood the appearance of any one in 
person^ or by his recognized agent or by a pleader duly appointed to act on his 
behalf to oppose the proceeding. See sec. 83 (P), post. 


NOTJES AND COMMENTARIES. 

§ 1, The Section, §2. Grounds of Contention, 

(a ) Contention^ meaning of. 


§ 1. The section.— This section corresponds wtih section 253 A of the 
Indian Succession Act to which it was added by section 7 of the District 
Delegates Act (VI of 1881), 

Contention, meaning* of.— Contention means contest. That is, if the 
nature of the suit or proceeding is such that no contest is involved, the suit or 

f iroceeding is non-contentious. But if a contest is involved it is contentious 
Annamalai Chettiar v. Malayandi Appaya Naik^ I. L. R, 29 M., 426, per Sir 
Arnold White, C. J.]. Id the same case Sir Subramania Ayyar, J., said : 
“The contentious jurisdiction is obviously that by invoking which a party having 
a difference with another puts the law in motion as against his adversary, in 
contradistinction to jurisdiction to be resorted to in matters which ex-hypotkesi 
admit of no opposition.” In Upendra Chand^ Singh v. Mohri Lai Marwari 
[I, L. R. 31 C. 745] it was held that, to ccfflititute a suit ‘contentious’, it must 
be a suit, which upon the face of the proceedings would appear to involve some 
contention as to the right of one or other of the parties in the subject-matter of 
such suit (per Ghose and Pargiter, JJ., reference being made to some previous 
cases on the point). It may be noted that these cases were decided with reference 
to the meaning of the word ‘contentious’ in section 52 of Act IV of 1882 (Trans- 
fer of Property Act) — ^a word which is used there in the sense in which it is used 
in this Act [see Annamalai Chettiar v. Malayandi Appaya Naik^ supra ; Dr, 
Ghose on Mortgage, 794, 3rd Ed.]. See post^ sec. 83 (P). 

But the words “appearance * * ♦ to oppose the proceeding,” have been 
interpreted to mean not only making appearance to oppose, but also filing written 
statement in the moffasil and affidavit in the High Court in support of the 
taveai* [see Chotalal Chunilal v. Bai Kabubai^ 22 B., 261 ; Pakiam Pillai v. 
yunasi Fernand^ 19 M., 456 ; Surendra Nath Gupta v. Kasimoni Debi^ I C. 
L J. 49n]. Thus although a proceeding may ‘contentious’ under sec. 52, 
Act IV, 1882, in the absence of any appearance to oppose, as held in Faiyas 
Husain v, MunShi Prag Narain [L. R. 34 I. A., ro2 ; I. L R. 29 A., 339 ; 
II C. W. ‘ N. s6>]* proceeding under this Act is contentious 

before a^su^ appearance is made, 5 C. L, J. 563; 17 M. L, J, 263: 9 
Bom. h, J 4 A. L. J. 3 * 9 . 
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§ 2. Grounds of contention.— may be ori varjous grounds, 
such as incapacity, undue influence, informal execution, subsequent ''revocation, 
&c., &c. (i). But a caveator, having unsuccessfully assailed the whole will on 
ground of undue influence can not subsequently show that a part or any parti- 
cular clause of it bad been inserted through undue influence {Nuzhaiuddmia 
Abbas Hossain v. Mirzakurraiulain^ L L. R. 31, C. 186). See sec. 69 (P), f 2, 
and§ 12a p. 767, ante. 


190. — In every case in which there is no con- 

^53 ^ v^/ ft 

^ ^ ^ . tention, but it appears to the Distric't Dele- 

Power to transmit 

sutement to D!5fl*ict gate cioubtful whether the brobate or letters 
Judge in doubtful ® 

casM where no con- of administration should or should not be 
granted, or when any question aris^ies in rela- 
tion to the grant, or application for the grant, of any probate 
or letters .of administration, the District Delegate may, if he 
thinks proper, transmit a statement of the matter in question 
to the District Judge, who may direct the District Delegate 
to proceed in the matter of the application, according to 
such instructions as to the Judge may seem^ necessary, or 
may forbid any further proceeding by the District Delegate 
in relation to the matter of such application, leaving the 
party applying for the grant in question to make applica- 
tion to the Judge. 


This is with slight alteratfdns, section 50 of the “ Court of Prpbate Act, 
1857” (20 and 21 Viet. C. 77). It corres|.Kmds with section 253 B of the 
Indian Succession Act to which it was added by section 7 of the District 
Delegates Act of 1881. Section 50 of the Court ol Probate Act runS 
follows; — 

“ In every case where it appears to a District Registrar that it is doubtful 
whether the probate or letters of administration which may ^ be applied for 
should or should not be granted, or where any question arises in relation to 
the grant or application for the grant, of any probate pr administration, the 
District Registrar may transmit a statement of the matter in question to the 
Registrars of the Court of Probate, who shall obtain the directions of the 
Judge in relation thereto, and the Judge may direct the District Registrar to 
proceed in the matter of the application according to such instructions as to 
the Judge may seem necessaiy, or may forbid any further proceeding by the 
District Registrar in relatibn to the matter of such application, leaving the 
party applying for the grant in question to make application to the Court of 
Probate through its principal registry, or, if the case be within its jurisdiction, " 
to a Country Court.” , , 


(0 See Bro., pp. 9 - 10 . 



tHk Hindu wills ACt. 


m 


(SECIIOM ’(*')• 


75 /P) 

191. every case in which there is contention 

2S3*c 

or the district Delegate is of opinion that 
PMudoN. where the probate or letters of administration 

there Is eoatentioa , , , , , .... . 

or diitrict DeiegMe should be refused in his court, the petition 

thlnhs profiele or . • « • « . 

letters of edministr*- With any documents that may have been 
u^to^berart?' filed therewith shall be returned to the 
person by whom, the application was made 
in order that the same may be presented to the District 
Judge ; unless the District Delegate thinks it necessary for the 
purpose of Justice to impound the same which he is hereby 
authorized to do and in that case the same shall be sent by 
him to the District Judge. 

This is section C. 253 (c) of the Indian succession Act to which it was 
added by section 7 of the District Delegates Act of 1881. 


192. Z®_U. — Whenever it appears to the Judge or 
^ * District Delegate that probate of a will 
iSrAiit of ProbAte should be granted, he shall grant the same 
Coort!”^**^ ^ under the seal of the court in manner 

following : — 


“ 1, “, Judge of the District of , [or Delegate ap- 

pointed for granting probate or letters of administration in 
(here insert the limits of the Delegate's jurisdiction)] hereby 

make known that on the day of in the year the 

last will of——, late of a copy whereof, is hereunto an- 

nexed was proved and registered before me and that adminis- 
tration of the property and credits of the said deceased, and 
in any way concerning his will, was granted to , the execu- 


Toftnofi 


tor in the said will named, he having under- 
taken to administer the same and to make a 


iull and true inventory of the said property and credits and 
exhibit the same in this Court within six months from the 
4i|tc of jfrant or within such further time as the Court 
to time appoint and also to render to this 
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Court, a true account of the said property and credits within 
one year from the same date or within such further time as 
the Court may from time to time appoint. 

The day of , i8 .” 


NOTES AND COMMENTARIES. 


§ 1 . The section. 

§ 2. Should b^^ranted 
§ 3. Probate duty. 

§ 3(«) Debts. 

§ 4 . Duty on Annuity • 

§ 5. Over-payment 0/ duty. 


§ 6. Under-payment of duty, 

§ 7- Duty in respect of power of appoint- 
ment. 

§ 7(fl) Property aver which power of 
appointment in exercised. 


§ 1. The section. —This section corresponds with section 254 of the 
' Indian Succession Act, as amended by sections 8 and 9 or the District Delegates 
Act (VI of 1881) and section 12 of Act VI of 1889. 

§ 2. ** Should be gfPanted.*’ — Where the genuineness of the will is not 

disputed and the applicant is not legally incompetent, the Court has no 
discretion to refuse probate on the ground that in its opinion, the applicant 
is not a fit person to be executor \Hara Coomar Sirkar v, Doorgamoni Dasi^ 
I. L. R. 21, Cm 195]. Legal incapacity is the only ground on which probate 
may be refused [See Pran Nath Ghosh v. Jadu Nath Bhattacherjee^ I. L. R. 20 
A., 189]. 

§ 3. Probate duty. — An order for grant of probate or letters of adminis- 
tration cannot be made until the petitioner has filed in Court a valuation 
of the property, in the form prescribed by Schedule III of the Court Fees 
Act [Act VII of 1870, as amended by* Act XT of 1899, sec. 2J (i), and the 
Court is satisfied that the fee mentioned in No. II of the first Schedule or that 
Act, as amended by Act VII of 1889, sec. 13, has been paid. The fee is 
not necessarily payable at the time of the application for the grant [In the 
goods of Aradhoney Dassee, 5 C. W. N. ccliv ; but see In re Omda Bibee, 
I. L. R. 26 C, 407 ; 3 C. W. N, 392]. 

The duty is payable on what represents the value of property situate in 
British India only, that is, such assets as, at the date of the testator's death, 
are in British India [In re Abraham, I. L. R. 21 B., 139]. See post sec. 99 (P). 

(a) The value of the property in respect of which, probate or letters of 
administration, are granted is the value of all the property and credits of which, 
the deceased died possessed of, or entitled to, at the time of his death, diminished 
by the following [Re H. T. Kerr (1913) 18 C. W. N. 121, 18 C. L. J. 308]. 

(1) The amount of debts, due by the deceased [See postw:. 19B Chap. 
Ill A. App. D. & App. C. § ch. Ill annenure B.] 

(2) The amount of funeral expenses [Sec. App. C Sch. Ill Annenure BJ. 


(i) See ante sec. 62 (P), and App. 6. 
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(3) Amout of mortgage incumbrances [See App. C., Annenure B. {In re 
Ram Chandra Lakhtmji I. L. R. 1 B. 118. In re Inns 8 B. L. R. App. 43 
16W. R. 252]. 

(4) Property held iu trust, not beneficially or with general power to confer 
a beneficial interest. [App. C. Sch. III. Annenure B]. 

Under section 19 C., Act VII of 1870 (3) as amended by Act XIII of 
187s Sec. 6 in case of a second grant the fees payable under the first grant, 
are to be deducted but where the first grant was made free of any charge of 
duty. Such duty not being payable according to the law, as it then stood the 
2nd grant will not be exempted [In the goods of Malcolm Gasper 2 C. L. R. 436] 
where the first grant was made in England and duty paid there on properties 
situate in India, the second grant in India was not exempted {In Gladstone 
I. L. R. I 6. 168]. See Infra, 

Duty being payable only when the value of the property exceeds one 
thousand rupees (i) in a case where, the property had not been reduced into 
possession by the testator and he had a mere right of suit in respect to it, it was 
held, that the executor might declare the value as not exceeding that amount. 
In other words, where [iroperty is under litigation, the value may be fixed 

at less than Rs. 1000. {In the goods of Abdul Aziz I. L. R. 23 Cal. 577]. 

In a similar case {Saldanha v. Secretary of state for India I. L. R. 24 

M. 241] although the value of the property was allowed to be find at less than 

Rs. 1000 the Court observed that the mere fact of an item of property, being 
the subject of letigation does not itself prevent the value of the property from 
being assessed for the purpose of stamp duty on an application of probate. 


The duty is to be paid according to the following scale 

When the amount or value of the property in respect' 

of which, the grant of probate or letter is made Two per centum on 
exceeds one thousand rupees, but does not such amount or value, 
exceed ten thousands rupees. 


When such amount or value exceeds ten thousand 
rupees, but does not exceed fifty thousand 
rupees. 


Two and one half 
-per centum on such 
amount or value. 


When such amount or value exceeds fifty thousand\ Three per centum on 
rupees. / such amount or value. 


Provided that when .after the grant of certificate under the succession 
certificate Act 1889 or under the Regulation of Bombay Code VIII of 1827 in 
respect of any property included in an estate, a grant of probate or letters of 
- administration is made in respect of the same estate, the fee payable in respect 
of the latter grant shall be reduced by the amount of the fee paid in respect of 
the former grant. 

Nothing in this Ac^ shall apply to any probate letters of administration or 
Exemption of certificate, in respect of which, the fee payable under 
certain probate the law for the time being in force has been paid, prior 
letters of adminis- to the commencement of this Act, but which have not 
toation and certi- been issued. See Court fees Act 1870 Schedule I as 
ficates* amended by the succession certificate Act 1889 and Act 

7 of 1910. 


(I) No^ fi Sc| l Court Fees Act. 
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§ 8(a)' Debts. But no allowance shall be niade for debts incurred by 
the deceased or incumbrances created by a disposition made by the deceased 
unless such debts or incumbrances were incurred or created bonafide for full 
consideration in money or money’s worth, wholly for the deceased’s own use 
and benefit, not for any debt in respect where of there is a right to re-imburse- 
ment from any other estate or person, unless such re-imbursement can not be 
obtained (i). 

Debts for the payment of which, a return of duty, paid there on, is allowed 
under section 19 B. D. (Post, App. D.) mean only such debts as of themselves 
and in their own nature and character, are payable out of the estate and have 
no relation to any which a testator may make in his will for their payment. 
[Perewai v. Tks^ueen 3 H. and C. 217]. 

The uncertainty of recovering a debt due to the estate of a deceased person, 
is not a sufficient ground for reducing the fee [In the goods of Ram Chandra 
Ghose L L. R. 24 C. 567. In the goods of Beake 13 B. L. R, App. 24]. 

§ Exemption of Deposit in Saving Bank— Section 8 of the Govern- 
ment Saving Banks Act (V. of 1873) exempts a deposit of Rs. 1000 from duty, 
though the value of the property of the deceased depositor exceeds Rs. looo. 
That section enacts “ where the amount of deposit, belonging to the estate of 
a deceased depositor does not exceed Rs. 1000 such amount shall be excluded 
in computing the fee chargeable under the Court fees Act 1870 on the probate 
or letters of administration or certificate if any granted in respect of his 
property. Provided that the person claiming such probate or letters or 
certificate shall exhibit to the Court authorized to grant the same, a certificate 
of the amount of the deposit in any government Savings Bank, belonging to the 
estate of the deceased. Such certificate shall be signed by the secretary of 
such Bank and the court shall receive it as evidence of the said amount. 

§ Locality of assets ; — where the head office of partnership business is in 
London, probate duty is not payable on the value of the share of the deceased in 
the Indian Branch of the firm or of the properties of the firm, situated in British 
India at his death. [In the goods of Sassoon I. L. R. 21 B. 673]. 

In such cases, the question to be determined is the local situation of the 
assets. The share of a deceased partner in a business is situated where the 
business is carried on at the time of his death [Commissioner of stamp duties v. 
Salting (1907) A. C. 449 Saidlay v. The Lord Advocate (1890) 15 A. C. 468 
Beaver v. The Master in equity (1895) H. C. 251. In re Ewing 6 P. D. 23]. 

The latest English case on the question of locality of asset is Lord Sudeley 
V. Attorney General (1897 A. C. ii) In this case the master of the Rolls obser- 
ved is not every asset of the estate that is to be valued for duty but only such 
of the assets of the estate, as were at the date of the death of the testator locally 
within the jurisdiction of the authority which grants the probate. • ♦ * 

The distinction between assets of the estate which are liable to probate duty 
and assets of the estate which are not liable to probate only depends upon th 
locality of the assets at the time of the testator’s death. 

In regard to cases where property is in India and also in England oranye 

foreign country Mr. Justice Stratchey late of the Bombay High Court says ; — 

- - - 

(0 Ihid Finance Act S 7 —S® ^ict. C. 30, Sec. 7. 
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‘The practice in cases where a testator leaves property both in British India 
and England, has always been to levy probate duty here only upon the Indian 
assets and this can only be on the principle established by the English decision”, 

\In re Abraham^ I. L. R. 21 Bom iio at isi.l But see in the goods of 
Murch, I. L. R. 4. C 725. o J 

Trust Property : — Probates and letters of administration are valid as to 
trust property, although not covered by the court fee paid thereon. This applies 
to property purchased by members of a family governed by the Mitakshara [See 
In tfu goods of Pakurmull Agunvallah I. L. R. 23 C. 980 I. C. W. N. 31. 
In Bonis Bnndabon Gkose it. B. I,. R. App. 39 19. W. R. 30. In Bonis 
foymoni Dasee i. B. L. R. 184.] n 0/ y j 

In the Collector of Ahmedabad v. Sai* Chand Laaule Ckand I. L. R. 27 
. 140, It was held that the exemption of trust estates from the payment of 
aava orem court fee, was conditional on the circumstance that there had been 
a previous grant of probate or letters of administration on which a court fee 
a been paid. But it seems to be now settled that this exemption is not 
conditional on any such circumstance but it must he referable to the character 
ot property and not to the procedure adopted {Collector of Kaira v. Chunilal 

I . L. R. 29 B. 161 S. C. 6 Bom. L. R. 652.] 

4.U r a Mitakshara family of father and son holding joint ancestral property, 
me lather died, the son applied for letters of administration. It was held letters 
wuld be granted in such case. As to the duty payable, it was held that a 
Hindu lather can not be said to hold his own share of the joint property “ in 
trust not beneficially,^^ though he may be said to hold his son’s share in that way, 
so that the son must pay advalorem duty on so much of the property as was 
not pi'9Pe*’jy held in trust, not beneficially or with general power to confer a 
beneficial imerest i.e. on the father’s share in the property \In re Dasu 
Manavala Chetty (1909) 6 M. L. T. 286 F. B., I. L. R. 33 M. 93, 19 M. & L. 

J. 591.] ^ 


See In re Bnndaban Ghose (1893) ii B. L. R. App. 39 S. C 19 W. R. 230. 
Re Foreschman (1883)1. L. R. 20 C. 575. rr j j 

4. Duty of Annuity : — For the purpose of determining the fee to be 
paid on an annuity, the word value in the court fees Act (Act VII of 1870) 
bch I Cl. 1 1 must be taken to mean the market value of the annuity and not 
ten times the amount of a yearly payment. \In re Ram Chandra Lakshmanji 
I. L. R. I B. 1 18.] 

The exemption from liability to pay court fees provided by sec. to Cl VIII. 
under Sch I No. ii of the court fees Act, applies only in cases where the gross 
va ue (as distinpnshed from net value) does not exceed loop rupees (the 
^f^^^^^lJ^aldahv. N^ode Kamini Dasi (1912) 17C.W.N. 21. This case 
doubted in, In re T Kerr (1913) 186 W, N. 121. 

property is subject to the payment of an annuity for life, the duty 
^ght to be levied upon the value of the property less the capitalized value of 
he annuity. \In t^ goods of Rushton I. L. R. 36, 736] see ante see 162 (S) 
notes. Market value is such value at the time of the deceased’s death (i) 
1724, loth.Edn. ' ^ 


(I) Wab. 1734, loth Ec|n. 
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§ S. iivw pa^inent of duty. — As to relief where over pa)mieiit has 
been made See Sections 19 A., 19 B of Act VII of 1870 (see ante Sec. 62 
(p) & App, c.) as amended by Act XIII of 1875 Sec. 6 (App. B. Chap III A.) 

§ 6* Under-payment of duty : — As to remedy where under-payment 
has been made, see sections 19 E to 19 G of the above mentioned Act (App. B.) 

§ 7. Duty In respect of power of appointment Where an 
executor dies, after appointing an executor in the exercise of a general power of 
appointment, the latter executor is liable to pay probate duty on the fund or 
interest in respect of which the power of appointment is exercised [In re 
Lakshmi Narayan Ammal I. L. R. 25 M 515] The grant to the second 
executor is notJike grant within the meaning of sec. 19 c. Act VII of 1870 
(Ibid), But in re Lakshmi Narayan Ammal is opposed to the provisions of 
Annexure B in schedule 111 of the court fees Act as amended by Act XI of 
1899. That Annexure provides that “property held in trust not beneficially or 
with general power to confer beneficial interest/’ is not subject to duty (App. 
C. Sch III). Evidently therefore in the said case under consideration, the 
court's attention was not drawn to the exemption clauses of Annexure B. 

§ 7a. Property over which power of appointment is exer- 
cised : — Such property has been held in several cases to be trust property. 
Thus where a person by his will vested the residue of his — personality, in 
trustees for the use of his daughter for life, with general power of appointment by 
will and she exercised such power, it was held that the property though subject to 
her power of disposal, was not — So strictly her own property as to render it liable 
to probate duty under her will as property — which she died possessed of 
entitled to [Drake v. Attorney GenL 10 (^h and F 257]. In Commissioner or 
stamp only v. Stephen (1904) AC 137, 140 Lord Lindley said “The distinction 
between a person’s own property and property which is not his own, but which 
he can dispose of by will in any way he pleases by virtue of a power, conferred on 
him, is well established — Such last mentioned property is not his own in any 
proper sense and even if he executes the power by his will no probate duty is pay- 
able upon that property unless such duty is made payable by a statute so worded 
as clearly to comprehend it.” So in the goods of George [6 B.L.R, 138, 15 W.R. 
457 F. N.] where a woman took a life estate in certain property under a settle- 
ment with a power of appointment by deed or will to be exercised in favour 
of her children and she exercised it by will, it was held that the property-over 
which the power was exercised was trust property and not liable to duty Sjirake 
v. Attorney GenL Supra, as followed. See In the goods of Julia Oram 12 B.L.R. 
App 21, 21 W. R. 245]. 

Civil Courts Jurisdiction as to sufficiency of duty : — It will appear from 
sections 19 k of the Court Fees Act (See app) that sec. 6 and 28 of that Act 
being not applicable to probate or letters of administration Civil Courts have no 
jurisdiction to question the validity of any such grant on ground of insufficient 
duty. 
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Grant of letters of 
administration to be 
finder seal of Court. 


— Whenever it appears to the District Judge 
or District Delegate, that letters of ad- 
ministration to the estate of a person 
deceased with or without a copy of the 
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will annexed should be granted he shall grant the same 
under the seal of his Court in manner following ; — 

I — kludge of the District of — (or Delegate appointed 
for granting probate or letters of administration in (here 
insert the limits of the Delegate’s Jurisdiction) hereby make 
known that on the — day of — letters of administration (with 
or without the will annexed as the case may be) of the 
property and credits of — late of— deceased, he having under- 
taken to administer the same and to make 
*** *“'*^ ^ inventory of the said 

property — and credits and exhibit the same 
in this court within six months from the date of this grant 
or within such further time, as the court may from time to 
time appoint and also to render to this court, a true account 
of the said property and credits within one year from the 
same date or within such further time as the court may 
from time to time appoint. 

The day of 18 .” 

This Section as amended by section 13 of Act VI of 1889 corresponds to 
section 255 of the Indian succession Act, as altered by sections 8 & 9 of Act 
VI of 1881 and by Act VI of 1889 section 5. 

Credits ; — The word — ‘ credits ’ means the effect of a transaction which 
may in all probability terminate in a debt or which has a direct tendency to 
produce a sum, due from one person to another that -is a debt payable at a 
future day. For example, suppose that A is the acceptor of a bill of exchange for 
B’s accomodation. 

It is the duty of B, in such a case, to provide for the payment of the bill 
on maturity. But there is a possibility of his not doing K> and should he fail 
to meet the bill, then in the absence of fraud the transaction between A & B, 
results in a 4 eM due from B. the accomodated party, to A, the accomodation 
acceptor, since the former impliedly- contracts with the latter to indemnify him 
in case of failure, on his part to meet the bill. On the otherhand, should B. 
perform . his implied contract, no debt results and the bill, before payment is a 
“credit ” given b 7 the acceptor to the accomodated party (1). In like manner 
where goods are sold on credits to be (mid for at a future day, the vendee becomes 
ii, debtor, and. vendor his creditor, so that the effect of the transaction is a credit 
fiom the vendor to the vendee. 
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19<i( — Every person to whom any grant of letters 

of administration is committed and if the 
^diainiitr«ti« a Judge SO direct, any person to whom probate 
is granted shall give a bond to the Judge of 
the District Court, to enure for the benefit of the Judge for 
the time being, with one or more surety or sureties, engaging 
for the due collection, getting in and administering the 
estate of the' deceased, which bond shall be in such form as 
the Judge from time to time by any general or special order 
directs. 


• Form of Administration Bond : — 

Know all men by these presents that we — 


of- 


Principal. 


And- 


of- 


Surety 

Are held and firmly bound unto the District Judge or District Delegate 
(as the case may be) of— in case No. of in the sum of Rs. only of 
good and lawful money to be paid unto the District Judge or District Delegate 
of for the time being, for which payment we do hereby bind ourselves, 

each and everyone of us, binds himself for the whole, each and everyone of our 
heirs, executors, administrators, or assigns firmly by these presents. 

Signed and dated 19 • 

Principal — 

Surety. 

The condition of ibis obligation is such, that if the above bounden adminis- 
trator without the will annexed property and credits of deceased, do engage 

for due collection, getting in, and administering according to the law, the estate 
of the said deceased, which has or shall come to the hands of the administra- 
tor— and further do make or cause to be made a true inventory of the said 
properties and credits and the same so made do exhibit or cause to be exhibited 
int^he registry of the court of the said District Judge or Pislmct Delegate of 
on or before the expinition of six months from the. date of the 
grant of letters of administration and do render or cause to be ren^red a true 
wcount of the said property and credits within a year from the said date and if 
it «h*ll hereafter appear tlpt any last will was made by the sud-rj^kceased and 
the executor or execute^ named therein do exhibit the same into the said 
court and if the above bouq*^ being thereto required to render and deliver 
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the letters of administration to him granted approbation of such will being 
first laid and made in the said court, the obligation to be void and of non-effect 
and else to remain in full force and virtue. 

* 

Signed and dated. 

Principal — 

Surety — 


NOTES AND COMMENTARIES. 


§ 

1. 

The section. 

§ 

3 a. 

luvalidity of the grant and 
validity of the bond. 

§ 

2. 

Origin of the practice 

in § 

4 . 

Appeal, 



Engtand, 




§ 

3 . 

Rigidity of the Rule, 

§ 

5 . 

Bond by Agent or minor on 






arriving at majority. 




§ 

6. 

Security from executor. 




§ 

7 . 

Miscellaneous, 


§ 1* The Section : — This section corresponds with Section 256 of the 
Indian succession Act, which is with slight verbal alteration sec. 81 of the court 
of Probate Act 1857 (20 and 21 Viet, c 77). The difference between these two 
sections consists in this, that under section 256 executors are not liable to give 
bond whereas under this section, administrators as well as executors are equally 
liable to give it, although in case of executors, the Judge has a discretion to 
dispense with the necessity of such bond. 

The reason for the difference may be explained in the following words : — 

“ The Indian succession Act, following the English law it will appear how- 
ever, reference being made to Stunning v. Slyte [(1734) 3 p. VVms. 33J that in 
England although formerly the ecclesiastical authorities failed to compel exe- 
cutors to give security under the Chancery courts, they could be compelled 
to furnish security before entering actually upon the discharge of his trust. 
Sec. 18 eye A. M. 128 J.) provides for the taking of security for the due dis- 
charge of this office only from an administrator, it being considered that in the 
case of an executor, who is selected by the testator himself, such security can 
safely be dispensed with. But amongst the classes to which this Act will 
apply, cases will, it is apprehended, occassionally occur, in which it may be 
expedient to take security even from an executor and accordingly a section has 
been inserted in the Bill amending section 256 of the succession Act in such a 
manner as to give a power to the court to require an executor to give security ” 
(statement of objects and reasons para. 8.) 

Before the passing of Act VI. of 1889, under section 256 of the succession 
Act as it then sto^, executors as well as administrators were liable to give bond 
[see In togb^ishwari Debi I. L. R. 7 C, 84, 8 C. L. R. 397 and Run 

Bahadaar "^ngk v. Maharanee Rajrup Koer 4 C, L. R. 498]. 

Sectidl^,,|5d has been further amended by the^tddition of the words and 
figures olb® thap ,a grant under section 212” after , tile word “administration” 
of sectio%9 V of 1902.'% 
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§ 2 . Origrln of the praetice In Engfland :--in the old days when 
the goods of intestates, vested in the prelates, who held them in trust for such 
pious purposes as would benefit the soul of the deceased, these prelates being 
spiritual men, were accountable to none but to god. See Introduction sec. 4 
(P) ante. Thus, they enjoyed, the most unlimited powers with regard to the 
disposal of such goods. . 

This being so, in course of time, great abuses prevailed and when the 
spiritual courts were brought under.the control of the Legislature it became neces- 
sary for these courts, in granting administration, to take bonds from the adminis- 
trators appointed by them, to compel the distribution of the goods of the intestates 
among their relations (2). This is the origin of the practice of taking ad- 
ministration bonder. See In the goods of Gour Char an Thakoor [i In Jur N. S. 
299] in which it was held that the rule of the Ecclesiastical courts in England 
according to which security is required only as to personality, should be followed 
in regard to Hindu Estates as well as English estates (3). 

Note. —This practice may be quite suitable to the system of property and the conditions 
of life that prevail in England, but it seems rather hard and anomalous, that in this country 
where there is no distinction between real and personal property and the conditions of life 
and property are wholly different, a son being an universal legatee in taking out letters of 
-administering the properties of his father, should have to execute a bond under this section, 
whereas a stranger, who may happen to be appointed an executor should administer the 
same properties under the grant of a probate but without any such bond or other security. 

§ 3. Rigidity of the Rule -The rule under this section is so 
extremely rigid that the court has no power under any circumstances to dis- 
pense with the administration bond. \In bonis Powis 34 L. J. P. & M 55] (4) 
not even where there is no property to administer. \In bonis Aaron shalome 
Gubbay, I. L. R. 26 C. 408, 3 C W. N. 364.] 

The court may however, in the latter case, only modify the form of the bond 
(Ibid) and in all cases ** ought to exercise a reasonable discretion in prescribing 
the sum for which the bond should be given” according to the circumstance 
of each case [Morris J. in In bonis Jagadishwari Debi, I. L. R. 7 C 84 see 
Mahamaya Debt Chaudhurani v. Gangamoyi Debi Chaudhurani i Cal. 
L. J. 180]. 

So the court will not discharge the original surities to an adminis- 
tration bond and allow other sureties to be substituted for them. \In 
bonis stark L. R. I. P. & D. 76] (5). Upon proof, however, that the adminis- 
trator is maladministering the estate, the surety is entitled at any time to with- 
draw, provided, he is powerless to stop such maladministration by instituting 
administration proceedings [Raj Narain Mookkerjee v. Phulkumari Debi 6 
C. W. N. 7. I. L. R. 29 C 68.] 

But according to Sir Arnold White C. J. and Mr. Justice Subramania 
Ayyar, the law has not been correctly laid down in Raj Narain Mukherjee vs. 
Phulkumari Debi (supra). They are of opinion that the Probate court has no 
power to make any order, discharging a surety from his past; W future liability 
either in a suit or application, following the principle In re Sifflk {supra) they 

-IJ 

(1) 2 block 445. 

(2) Ibid ; Markby’s Elemeiijt of Law 401 5th Edo. ^ 

(3) Belch 313. 

(4) Bro. P. P. 251 ; Walker and Elg. 93. 

1^) Bro. P. P. 259 ; Tr. and CoQte 104, Walker and El^. 94. 
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say No precedent is to be found for the order which we are asked to make 
and on principle we do not think that any such order ought to be made. The 
making of such order might, defeat the object for which an administrator is 
required to find sureties to his administration bond [Sudraya Chetty v. Raganh 
mail T. L. R. 28 M 161]. It has been further held by the Madras High Court 
(Sir Arnold White, C. J. and Krishna Swami Ayyar, J) that the Probate court 
has no power under the Act to order the discharge of a security even after the 
estate has been fully administered. As a matter of fact, the bond becomes 
ipso facto void and of no effect on the fulfilment of the conditions specified 
therein, that is on the administration becoming complete. Mr. Justice Krishna 
Swami Ayyar is of opinion that there is nothing in the Act authorizing the 
administrator to make an application to the court for an order discharge, or 
for a declaration that administration has become complete \Arther Gerald 
Norton Knight, In re (1909) 33 M 373]. 


Section 130 of the Indian Contract Act (Act IX of 1872)15 applicable to 
the case of surety bond, executlSd under this section as held in Raj Narain 
Mukherjee v. Phulkumari -Debi (supra), but a contrary view expressed in 
Subraya Chetty v. Ragammull (supra) and Bai Sami v. Chokshi Iskwar Das 
Mangul Das [I. L. R. 19 B. 245.] 


§ 8a. Invalidity of the grant and validity of the bond 

The validity of the bond is not dependent upon that of the grant, that is to ^y, 
the invalidity of the grant does not render the surety bond void or inoperative. 
In other words, the liability of the sureties, does not depend upon the validity 
or invalidity of the grant, but depends upon the nature and object of the bond 
itself. The object of demanding sureties says Mr. 
^ture and object justice Mitra “ is to prevent the evil consequences of 
o e secur y o . j^j^ifg^ance or misfeasance by an administrator and to pro- 
tect the interests of the persons, really entitled to the assets of the deceased. 
The administrator holds the estate for certain purposes and is responsible to 
the court for his dealings. The Court in requiring bond from the administrator 
and his sureties— contemplates not only the effect of mal administration but 
also the chances of the grant being subsequently declared void or voidable ” 
or as Sir Francis Maclean C. J. says “the bond contemplates the possibility of 
a will turning up ” this being so, the grant may be revoked, but yet the sureties 
will remain liable for if this were not so, the very object of demanding sureties 
would be frustrated. [Debendra Nath Dutta v. Administrator General Bengal 
10 C. W. N. 673, 3 Cal. L. J. 422» I* L- B.* 33 C. 713 confd : 12 C. W. N. 802 
?. C, 8 Cal L. J. 94, 18 Mad L. J. 367, 1. L. R. 356, 1^55, 10 Bom L. R. 648, 
3j U R- I* A. 109.] 


Accordingly where a person made false representation to the court and 
thereby obtamed an order granting him letters of administration to the 
estete of a deceased person, and induced two other persons to stand sureties 
for bins, by means of similar misrepresentation and showing them a 
copy of the said o^der, where upon th^, in ignorance of the true state of i^airs, 
' ^stratjion bond and letters were issued in his favour, it was 

Indian Contract Act (Act JX of 1872) did not apply and 


executed an 
held sec. 
the bond 
Bengal, 

W. N, J 



hot void. [Debendra Nath Dutta v. Administrator General 
Sarat Chandra Rai Chaudkury v. Rajoni Mohan Rt^, 12 C. 


nle : and amount of 


lurity is only-requhed 


of the<^ce aud to ^rd against mi^easaniPe and such 
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security is enough, if it affords reasonable protection against mal practices, 
which require time, to be carried out. What the court has to satisfy itself, is 
whether, the amount of the security affords a sufficient safe guard against 
serious and contentious mismanagement. It ought to be remembered that if 
the security is very high or if conditions are imposed which make it impracticable 
for the applicants to furnish the security demanded and consequently no letters 
of administrations are taken out, the safety of the estate may seriously be im 
perilled, specially where the estate is heavily encumbered and Government revenue 
has to be regularly paid [Per Mukherjee J. in Amarchand v. Mohammad Bibi 
6 Cal. L. J. 453, see Mohamaya Debi Choudhurani v. Gangamoyi Debi Chau- 
dhurani i Cal. L. J. i8o]. So the amount of the bond must not be un- 
necessarily heavy {Jbid). In America, the amount of the bond is ordinarily 
fixed at doubles *1116 value of the personal property (Rood §813 page 527) 
the amount is quite reasonable and there does not seem to be any reason 
why this should not be regarded as a standard in this country. 

§ 4. Appeal No appeal lies frofti an order as to security on the 
ground that it is insufficient [Zucas v. Zucas I. L. R. 20 C. 245.] 

§ 5. Bond by agent or by minor on arriving at majority 

when there has been a grant duranti minore actate^ the minor on coming 
'of age, in taking administration himself, is bound to give security to the 
same amount as the administrator in the first instance [Abboti v. Abbott 2 Phill. 
.57^](*)- same principle, letters of administration to an agent or 

attorney being on the same terms as to his principal, the conditions of the bond 
must also be the same [In bonis Goldsborough i S. W. & T. R. 295.3(2) 

In the original side of the High Court in Calcutta, the practice is to require 
security only from insolvent executors following the practice in England. (3) 

§ 6* Security from Executor : — Security from Executors is not to 
be demanded for the first time, at any time after the grant of probate 
[Giribala Dasi v. Bijoy Krishna Haider^ I. L. R. 31 C, 188, 8 C. W. N. 668]. 
The youth of the executor, the property being large, is a ground for requir- 
ing security [Mohamaya Debi Choudhurani v. Gangamayi Debi Choudhurani 
I. Cal. L. J. 180]. There are other grounds for requiring security from an 
executor. Some of these, as held in the American Courts are : — The fact that the 
executor is a non-resident [Grigsby v. Cocke 85 Ky. 314, Yerkess, Broom 
10 La Ann 94, Harberger’s Appeal 98 Pa St. 29] or that his financial circum- 
stances are precarious [Freeman v. Keliog 94 Redf. Surr. (N. Y.) 218] or that 
the conduct of the executor, shows a want of fidelity in the execution of the 
trust [Holcomb v. Coryell 12 N. J, E. Q. 289] or where he has wasted or mis- 
managed the estate or there is a reasonable ground for apprehending that he 
will do so [Johns v. Johns 23 Ga 31. Re Halder-baum 82 Iowa 69 Bird v. 
Wiggins, 35. N. J. Eq. Ill Holcomb v. Caryell, Supra\ 

Every person to whom &•€ That is no administrator, under this act, is 
exempted from the liability of giving bonds and acting djjrectly under the 
direction and control of the court of Probate. It is subii^itted^ therefore, that 
the rules precedents as regards discharge of Surity, reudeiii^^ of accounts 
&c. applicable in case of one administrator, are applicable in me of other 


( 2 ) 


Walker and £1 
Wins 554 Bro. 




and Elg. 93, 




tm mmv wiip Att, 



79 (p). 


or in other words, those rules and precUllents seem to be of 


§ 7. Miscellaneous This section is not limited in its operation to the 
execution of a surety bond when the letters are first granted but is also applic- 
able, if during the continuance of the letters, the bond becomes inoperative by 
reason of the death of the surety or its cancellation from some other cause [Jtq; 
Narain Mukherjee v. Phuikumari Debt 6 C. W N. 7 ; I. L. R. 29 C. 68] But 
see [Subrayo Chetty v. Rajamtnall I. L. R. 28 M. 16 1 followed in Kadhya 
Lallv, Manki 31 A 56] in which Sir Arnold White C J. & Mr. Justice Subra- 
mania Ayyar held a contrary view. 


Assignment of ad- 
ministration bond* 


195 . — The court may on application made by 

petition and on being satisfied that the 
engagement of any such bond has not been 
kept and upon such terms as to security or 
providing that the money received, be paid into court or 
otherwise, as the court may think fit assign the same to the 
proper person who shall thereupon be entitled to sue on the 
said bond in his own name as if the same had been originally 
given to him instead of to the Judge of the court and shall 
be entitled to recover thereon, as trustee for all persons 
interested, the full amount recoverable in respect of any 
breach thereof. 


NOTES AND COMMENTARIES. 

1, Section ', — § 3. Amount of damage 

2. What amounts to a breach ^ § 4. Proper persofi^ 

the bond, § 5 . And on being satisfied ^cP 


§ 1. The section,— This secton is modelled upon Section 83 of the 
English Court of Probate Act 1837 (20 & 21 vie C 77)* and corresponds with 
section 257 of the Indian Succession Act. 


* Section 83 of the Ehglish Act runs as followrs :^the court may on application made 
on motion or petition in a summary way and on being satisfied that the condition of any such 
bond has been broken order one of the Registrars of the court to assign the same to some 
person to be named in such order and such person his executors, or administrators! Shall 
tbei-e upon, be entitled to sue on the Said bond in his own name both at law and equity as if 
the same been originally given to him instead of to the Judge of the court and shall be 
entitled them on, as trustee '’for all persons, interested the full amount recoverable in 
fespact t3tf any bi^ach of the condition of such bond/* 
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§ 2. What imaunts to a breach of the bond.— Failure to 
exhibit inventory is a breach [Lachman Das v. Chafer I. L. R. 10 A 29! ; so is 
fiulure to make a just and true account [Archbishop of Canterbury v. willis, I 
SbJk 172, 315] (i). But delay in exhibiting inventory, would not in the absence 
of any actual damage, entitle an assignee of the bond to recover the penalty 
(Ibid), Administration .bond executed by an administrator, does not come 
within the exception of Section 74 of the Indian Contract Act. (IX of 1872) 
{Jbid), 

Conversion of the goods of the deceased to the administrator’s own use, but 
to the loss of the estate [Archbishop of Canterbury v. Robertson^ Crompt &c., 
M. C. 90] or payment of a legacy bequeathed to an infant, to a person who aftsii- 
wards absconds^amounts to a breach of the condition to administer [Dobbs v. 
Brain 20 B 207] (2) or distributing the whole estate without retaining in his hands 
a sum sufficient to pay a legacy left to such an infant on his attaining majority. 

In Bolton v. Powell [2 De G. M &c. G 1 17], it has been questioned 
whether the circumstance of the administrator, dying largely indebted to the 
estate of the intestate is a breach (3). 

§ 8. Amount of damagfC. — In Luchman Das V. Chater (I. L. R. 10 
A., 29), it was held under section 74 of the Indian Contract Act (Act IX of 
1872), that the plaintiff could not recover more damages than he proved to have 
resulted to himself or those interested in the bond on which he relied. But 
regard being had to the amendment of that section by section 4 of Act VI of 
1899, it would appear that even if actual damage be not proved, reasonable 
compensation not exceeding the amount mentioned in the bond could be given 
[see Cursetjee Pestomjee Bottliwalla v. Dadabhai Eduljee^ I. L. R. 19 M., 425]. 

§ 4* ‘^Proper person/’ — A creditor of the deceased seems to be 
a “proper person” within the meaning of this section [Luchman Das v. Chater^ 
(supra). But the assignment will not be made at the instance of a creditor who 
can otherwise recover his debt [In re Saunders^ 6. N. W. P. H. C. R. 62], The 
administrator General is a “proper person” within the meaning of this section 
[Debendranath Duff v. Administrator General of Bengal 3 Cal L. J. 422; 10 
C. W. N. 673, I. L. R. 33 C. 73- *2- C. W. N. 802. P. C. 8 C. L. J. 94, 10 
Bom. L. R. 648. 35 L. Q. J. N. 109. I. L. R. 35 C. 955, t8. L. J. 367]. 
It will thus appear that this section is not confined to private individuals only. 
(Ibid). 

§ 5. And on being* satisfied &C.” — The Court seems to have a 
discretion under this section in the exercise of which it will only order the 
assignment of the bond when it is satisfied that the application is made bona 
fide^ and that a prima facie case has been made out (In bonis Youngs L. R. i 
P. & D. 186 ; 35 L. J. 126). It may refuse to assign on a frivolous or vexatious 
ground [Baker v. Brooks^ 3 Sw. & Tr. 32] (4). 

Before assignment made, some form of notice should be given to the 

„ sureties and the administrator [Bekar v. Brooks^ supra 

Notice. Marshman v. Hughes^ 3 Sw. & Tr. 32] (5) , 


(1) Wms. 547. 

(2) Wms. 548 ; Walker and Elg. 07. 

(3) Wms. 548 (i) ; Walker and Elg. 97. 

(4) Bro. P. P. 260 ; Tr.|and Coote 105 ; Walker and Elg. 97. 
{$) Bro.j26o, wars 543 (m) 
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In suing on the bond, the plaintifiT may prove breads other than those 
allied by him when he obtained permission to sue 
Proof. [Archbishop of Canterbury v. Robertson, i Crompt. & M. 

690] (I). ▼ 


No one except the Judge or the person to whom the bond is assigned 

tm. . under this section can sue [see Amamatk v. Thakur Das, 

miocan sue. j l. r. 5 a. *48]. 


Assignment. — A Judge has no authority to assign an administration bond 
a second time, that is to say to a person, so long as a previous assignment of 
tfbg said bond to another person is in force \^Kalimuddin s, Meharni (1912) 
If C 563]. 


In his own name. — The assignee may sue in his own name provided the 
suit is for the benefit of the estate \Cope v. Burnett (1911) 2 Ch 488]. 


196 . 8 ^. 

358 (s) 

Time before which 
probate or adminis- 
tration shall not be 
granted. 


— No probate of a will shall be granted until 
after the expiration of seven clear days and 
no letters of administration shall be granted 
until after the expiration of fourteen clear 


days from the day of the testator or intestate’s death. 


“ I understand ” Mr. Justice Phear says, “ letters of administration, not to 
include the case of letters of administration, with the will annexed. The dis- 
tinction, intended by the Legislature, appears to me to be this: when a will 
is proved the grant may be made on the lapse of seven clear days but where 
there is no will not until after the expiration of fourteen clear days ” \In the 
fp^ods of Wilson I. L. R. i C. 140]. 

i * The period is to be computed excluding the day the testator 01 intestate’s 
death (a). As regards this section, it seems a popular mistake, prevails at least 
in the moffusil and even among the legal practitioners to the effect, that no 
application for probate or letters is to be made until after the expiration of seven 
and fourteen days from the testator or intestate’s death. But this is not so. 
The section provides that no probate or letters shall be granted &c. 
and not tbut, no application, for such grant is to be made (see Re- 
Wilson^ supra). According to the rules of practice of the Courts in England no 
probate or letters shall issue, until after the lapse of seven or fourteen days, 
respectively from the death, of the deceased. As to the time after the testatoris 
death, when the will is to be proved Mr. Justice William is of opinion that it is 
uncertain and is left to the discretion of the Judge according to the distance of 
the place, the weight of the will the quality of the executor, the absence of the 
witnesses, inopportunity of the creditors and legatees and other circumstances 
incident thereto.” (Wms 333 loth edition.) It appears to be certain, therefore 
that there is nothing to prevent one from applying for probate or letters 
immediately after the death of the deceased. In other words under the 
present state of the law in this country, there is no prescribed period, after 


(1) 97. 

fer) Coots io6. 
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or within which, an^pplication for probate or letters, is to be made. See 
an^e sec. 18 (P) § i sec. 55 (P) § 5 and sec. 69 (P) § 5 (W) sec. He Wihon supra. 


197 — Until a public registry for wills, is estab- 

lished, every District Judge and District 
Delegate, shall file and preserve among the 

Faing of original , . . . y., ,, . . , f, . 

wills of which pro- records of his Court, all original wills of 

bate Of administra- • . . . 

tion with wiij^^n- which probate or letters or administratiiifi 
nexed granted. vjiih the will annexed may be granted by 

him ; 


and the Local Government shall make — regulations for 
the preservation and inspection of the wills so filed as 
aforesaid. 


This is section 259 of the Indian Succession Act the wording of which is 
slightly different. No special public Registry has been established in this 
country. 

As to deposit of wills, under the Registration Act See sections 42 to 45 of 
that Act III of 1877 corresponding with XVI of 1908. Section 46 (i) of that 
Act, provides “Nothing here in before, contained, shall affect the provisions of 
section 259 of the Indian Succession Act or Section 81 of the Probate and 
Administration Act (Act or 1881) or the power of any court by order to compel 
the production of any will.” 

In the statement of objects and reasons for Act XVI of 1908 a note 3^, 
added to section 46, to the following effect. “Section 46 of the Act, saves the 
provisions of Section 259 of the Indian Succession Act. 1865 relating to the 
filing and preservation of wills in the Court of the District Judge and Delegates. 
Exactly the same provisions have been enacted in section 81 of the Probate 
and Administration Act 1881 in respect of Wills to which the Succession Act 
does not apply, these provisions being contained in a later enactment are not 
affected by the provisions of the Registration Act to the contrary. To avoid 
any question as to the effect of the re-cnactment of the law relating to registration 
and to preserve the law unaltered, the provisions of Section 81 of the Probate 
and Administration Act have been expressly saved by introducing a reference to 
that enactment in the clause”. 

In England wills constituting merely a nomination of representatives was 
regarded ‘ as a public document, which everyone who had claims or liabilities 
in respect of the testator's estate was entitled to inspect This was so, under the 
authority of the Ecclesiastical Court which required that the executor would 
prove the will before it could be recognized in any other Court It was these 
Courts again which by giving the executor an office copy of the will (/. e. probate) 
perfected his representative^ title rendering seeded copy the conclusive evidence in 
every Court of the validity and contents of the will and also the title of the 
executor. See Strah will 62, 63, Wms. R, P. ; Wins, 10. Bdn, 
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Of the wills in the court of the District Judges and Delegates. Actually 
the same provisions, have since been enacted in section 8i of the Probate and 
administration Act i88t in respect of wills to which, the Succession Act, does 
not apply and these provisions being contained in a late enactment are not 
affected by the provisions of the Registration Act to the contrary. To avoid 
any question as to the effect of the reenactment of the law relating to registration 
and to preserve the law unaltered the provisions of section 81 of the Probate 
and Administration Act, have been expressly saved by introducing a reference 
to that enactment in the clause. 

In England, wills constituting merely a nomination of representatives was 
regarded to be public documents which everyone who has claims on estates 
was entitled to inspect. This was so under the authority of Ecclesiastical 
Court which requires that the executor should prove the will before it could be 
recognized in any other court. It was these courts again which by giving the 
executor an office copy of the will probate) perfected his representation 
better, rendering such copy, .the conclusive evidence in any court, of the validity 
and contents of the will and also the title of the executor. See Starle, will 
62 — 63, Weirs report loth edition. 

198 , — After any grant of probate or letters of 

administration, no other than the person to 
or^dministeatton whom the Same shall have been granted 
sMe^revoked.’”"*** Shall have power to sue or prosecute any 
suit or otherwise act as representative of the deceased, 
througout the province in which the same may have been 
granted, until such probate or letters of administration shall 
have been recalled or revoked. 


See Satya Pros ad Pal Choudhury v. MoHlal Pal Choudhury (I. L. R. 27 
C., 683, at 688) and sec, 92 (P), § 9, infra. See also sections 4 (P) and 12 (P). 
In I Cal L. J. 28 n, Dhirendra Kanta Roy Choudhury v. Saradindu Roy (9. C. 
W. N. X ci) a rent suit, which was instituted against a minor beneficiary, was 
dismissed, the executors who had taken out probate not being made parties. 
See \Hossainara Begum v. Rohimannessa Begum 386 342, 13 Cal. L. J. 3.] 


199 . In any case before the District Judge in 

‘ ** which there is contention, the proceedings 

Procedure in con- shall take as nearly as may be, the form of 

**®“*®”^ M A' \ 

a suit, according to the provisions of the 
Code of Civil Procedure, in which the petitioner for probate 
or .lett<^ of: administration, as the case may be shall be the 
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plaintifp, and the person who may have appeared as afore- 
said to oppose the grant shall be the defendant. 


NOTES AND COMMENTARIES. 


§ 1. 

“ Contention,'* 

§ 5 . 

'^Parties." 

§ 2. 

“ Suit." 

§ 6. 

'‘^Subject-matter af suit. 

§ 3. 

“ Tke form oj a suit." 

'§ 7. 

“ Compromise" 


§4. “As nearfy as may be. 


§ 1. “ Gefitention.” — See sections 69 (P) and 73 (P) ante. 

The entr^ of a caveat does not make a case necessarily contentious. It is 
upon the filing of affidavit in support of the caveat in the High Court and the 
written statement in the Maffasil opposing the grant that the matter becomes 
contentious \ Chhoialal Chunilalv. Bat Kabubai I. L. R. 22 B. 261. Surendra 
Nath Gupta v. Kasimoni Debt i Cal. L. J. 49 n.] 

§ 2. “Salt.* ’ — The words ** suit ” and “ action ” are synonimous. The 
best and most comprehensive definition of “ action ” is “ the lawful demand of 
one's right.” But in its most appropriate sense, it is defined to mean “that formal 
course of proceeding, which a person seeking to enforce, a right, is by law 
bound to adopt,” or it may be defined to be “ one peculiar made, pointed out 
by the law for enforcing a remedy or prosecuting a claim or demand in a court 
of justice (i) 

A “ Suit ” may also be defined to be a remedial instrument of justice where- 
by the plaintiff, seeks to recover a right or to enforce a claim against a person 
who is his opponent (per Powell J in In re Chiranji Maly 1884 Punj Rec, 145.) 

. 

In England by the supreme court of Judicature Act 1875, it is declared 

that “ all actions which have hitherto, commenced by citations or 

otherwise in the court of Probate, shall be instituted in the High Court of 
Justice, by a proceeding to be called an action ” and “ every action in the High 
Court shall be commenced by a writ of summons.” Thus although “ writ of 
summons” is substituted for “citation,” as the initiary step, in contentious probate 
business, the present mode of beginning a probate action, appears to have the 
same operations which the citation formerly had, in commencing a suit.” The 
only result of this change seems to be that, what was formerly called a probate 
suit, is now termed a probate action. So that, “ The proceeding necessary 
for obtaining a judgment or final decree of the court in relation to the granting of 
probates or administrations which was termed in Prerogative court a cause and 
m the court of probate, a cause or suit, is in the High Court termed an 
action.” (2) 

Thus what is termed in England an “ action ” is in this countr/ called a 
“ suit.” Generally speaking, a suit or action is “ between the persons who are 
arrajjed on opposite sides in a controversy.” The essentials of a suit or what a 
suit is formed of, may therefore be said to be “ persons arrayed on opposite 
sides,” that is parties “ described as plaintiffs, defendants, or interveners.” (3) 

(I) 2 Warren’s L. Stad 756, 3rd Edn. j Broom’s L. M. 192, 5th Edn. 

(a) See Bro. P. P. 274, 27$ ; Flood. 675-76; Tr. and Coote 356. 

(3) Tr. and Coote 360. 



THE ttlNDU lnriLLS ACT. isBCTlON 83 (»)i 

§ 3- “The form of a suit.” — According^, it would appear, that, the 
proceedings, when there is contention, should under this section, take the 
“form of a suit in relation to such parties only. But this is not perhaps the 
correct meaning of the section. The section seems to mean that the proceed- 
ings shall take the form of a suit, not only in relation to such parties, but in 
rektion to its procedure, as well, which is to be governed by the Code of Civil 
Procedure, although they are not suits properly so called [Arunm^ Msisi v. 
Mohendra Nath 1. L. R. 20 C. 888]^. So it has been held that as soon ^ a 
petition for probate or letters of adm{i#tration becomes “ contentions,’’ it is to 
be treated as a pkint in a suit, and the suit is to be governed, so far as practic- 
able by the procedure prescribed by the Civil Procedure Code [Chotalal 
Chunilal v. Bai Kubabai 1. L. R. 22 B 261 supra^ Surendra Nath Gupta v. 
Kasimoni Debt i Cal. L. J. 49 n Pakiam Pellai v. Innosi Fernand^ L L. R. 19 
M. 456], where therefore, an application for probate was withdrawn before it 
became contentious, the applicant was allowed to propound the same will in 
opposition to an application for letters of administration. In this case section 
373 of the Code of the Civil Procedure did not apply, because the withdrawal 
took place before the proceedings took the form of a suit [Pah/aM Pellai v. 
Innosi Fernand^ supra] for the same reason, it is not obligatory upon the 
petitioner, to fill list of their documentary evidence with the application or 
subsequently to give a list of them [Surendra Nath Gupta v. Kasimoni Debi 
1 Cal. L. J. 49 0-] 

Right to cross examine ; — It appears that when a person has been cited to 
come and see: be proceedings under sec 69 (P) ante; and the proceedings have 
taken the force of a suit such person can not be denied the right, to cross 
examine his opponent’s witnesses even before he is found to have a locus standi 
[Chattoo Katmi v. Rajaram Tewari (1909) ii C. L. J. 124, F. B.] 

§ 4. nearly as may be.”— That is “so far as the circumstances 
of the case will permit and subject to J^e exceptions noted in section 55 (P) 
ante* As to how the procedure iF to be regulated “ the question is what 
practice would be most in keeping with the Indian Succession Act (X of 1865) 
the Probate and Administration Act (V of 1881), the Code of Civil Procedure 
(XIV of 1882) and so far as applicable, the rules of practice and procedure of 
the probate Divisions of the High Court in Engknd.” [Strachey J. in Chotalal 
Chunilal v. Bai Kabubai I. L. R. 22 B, 261.] 

Thus where the caveator refused to answer a question, it was held that 
section 177 of the Code of Civil Procedure (Act. XIV of 1882) did not justify 
the Judge to dispense with the proof of the execution of the will and pass a 
decree for probate in favour of the petitioner [Ravji Ranchoo Naik v. Viskm 
Ranchoo Naik I. L R. (1884) 9 B ^41 per Sir Charles Sargent C. J.] see 
sec 55 (P) ante. 


* Mr. Justice Chandravarkar Says. The section does not say that proceedings for 
proMe ar^ “ regular suit or that they shall be treated as such for all purposes. It 
provide. tiiAt **ihey shall take as nearly as may be, the form of a suit, according to the 
provisions of the Code of Civil Procedure." This would show that probate proceedings do 
not, under the ordinary cas^, fall within the description of a regular suit it is by virttie of 
section 83 that they are broi^ht within that cat^ory and th^ are so brought, not in point 
of fact, but only in point of form, for the limited purpose 0! applying to them, as neany as 
^may be the proyii^ons d the Coded Civil Procedure Saw v. Collector of Seh 

ijimm 10 Li R- 1197 at laoo 33 B 256, at 257, But, “suit" or no 'suit* it seems an 
order giOAting is a 'decree* within the meaning of the Civil Procedure Code Act, V 

of tpOBj (ase V. Srindaban Ckand 17 A 475 ; Wood C C, 44.) i ^ 
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§ 5* Parties : — It has already been noticed (sec, 50 (P) ante) that “ the 
foundation of title to be a party to a probate or administration action is interest 
So that whenever, it can be shown that it is competent to the Court to make a 
decree in a suit for probate or administration or for the revocation of probate 
or administration, which may affect the interest or possible interest of any 
person, such person has a right to be a party to such a suit in the character 
either of plaintiff, defendant or intervener.”(i) Parties to probate actions (or 
more generally testamentary causes or suits), therefore include plaintiffs, 
defendants, intervener and persons cited 'to see proceedings (2). 

As the terms, plaintiffs, defendants (3) and interveners, have not been 
defined in the Code of Civil Procedure, the following definitions may be deemed 
useful ; — 


The term Plaintiff” shall include every person asking any relief 
‘ Plaintiff * (otherwise than by w^ay of counter claim as a defendant) 

* ‘ against any other person by any form of proceeding 

whether the same be taken by action, suit, petition, motion summons or other- 
[See Afia/V v. H, H. Sir Sultan Mahamed 10 Bom. L. R. 327.] 


wise. 


‘ Defendant * “ 

* Delendant.’ 


shall include every person served with any writ of summons 
or process or served with notice of or entitled to attend 
any proceedings.” [see 100 Judicature Act of 1873 (36 
& 37 Vic C. 66).] 


“ Intervener.” — An intervener is a party who voluntarily interposes or 
^Intervener' “upon leave obtained on summons has entered an 

appearance in a pending action for the purpose of protect- 
ing his interests in such action and it is open to him to support the case either of 
the plaintiff of the defendant of another intervener or to set up an independent 
case in his own behalf (4). ** A party who is brought into the contest by being 

cited, is not an intervener.” (5) k 


Intervener’s interest : — in order that a person may intervene in a suit 
for revocation, it is not necessary that he should have had an interest at the 
time of the death of the deceased. Interest -subsequently acquired by purchase 
from the administrator, has been held to be sufficient for the purpose [Lindsay 
v. Lindsay L. R. 2 P. & D. 459, 21 W. R. (England) 271] (6). An intervener 
allowed to be made a party in appeal under Courts’ in servant power [Saroda 
Kanta Da^ v, Gobinda Mohan Das (1990) 12 C. L. J. 91, 100, 103]. 


In a revocation suit the character of the parties as parties and defendant 
stands reversed ; for in such a suit the party applying for revocation is the 
defendant and the executor or administrator who appears on citation is the 
plaintiff. (7) 

§ 6 (a) Whether revocation proceedings are suits as to 

whether revocation proceedings are suits there have been some conflicting 
decisions in the Calcutta High Court. In [Protqp Chandra Saha v. Kali 
Bhanjan Saha 4 C. W. N. 600 ; & Garabini Dasi v. Protap Chandra Shah^ Ibid 
600] Bannerjee & Stevens J. J. held that revocation Cases w^ere miscellaneous 
proceedings. But in Sheib Azin v. Chandra Nath Nam Das [8. C. W. N. 748] 


(1) Tr. and Coote36i. <2) Bro. P. P. 284. 

(3) But see see. 326 and 28 Code of Civil Procedure (Act XIV & 882) 

(4) Tr. and Coote 360 ; Bro. P. P. 277, 286. 

is) Bro. P. P. 286 (6) Bro. P* P. 288. (7) Bro, P.P. 298. 

IPO 
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Woodrooff and Brett. JJ. held a Contrary View and expressed their opinion 
to the effect, that such cases must be treated as suits. The question again arose 
In Khiroda Moyi Barmani v. Bogola Sundari Barmani [4 Cal. L. J. 492], but 
their Lordships (Rampini & Mukherjee JJ.) did not think it necessary to 
decide the question or refer it to a full Bench. 

The Correct view seems to have been taken in, In the goods of Horendra 
Krista Mulcherjee (5 C. W. N. 383). In that case Mr. Justice Harington draws a 
distinction between revocation cases according to the grounds on which they are 
based. Referring to form of plaint No 115 in Schedule IV Code of Civil Proce- 
dure (Act IV of 1882), his Lordship Says “This form is only applicable to a 
case in which the ground on which the relief, is sought is that the will is invalid. 
It could not be used in a case in which an application is made to recall the 
grant of probate of a valid will on the ground of some irregularity in making the 
grant. Such an application as that, will be properly made by motion [See In 
the goods of Mohendra Narain Ray 5. C. W. N. 377]. 

Thus it is clear that in cases where the ground on which revocation is sought 
is any thing, touching the ' validity of the will, such as fraud, forgery undue 
influence or the like, the proceedings are to be initiated by plaint and the cases 
are necessarily suits, but where such grounds, are mere irregularities, they are to 
be initiated by motion and are as a matter of course to be denominated 
“miscellaneous proceedings” This accords with the practice in England on which 
this portion of the act, is entirely based (Sfee ante Sec. 50 (P) §ro). 

The words “In any case” in this Section, are sufficiently, comprehensive to 
comprise revocation cases of all denominations, for there can not be any doubt 
that all such cases are, however, initiated and tried contentious, the mere plaint 
or application being, an appearance of a party in opposition to a grant [Sec. 73 
(P) Enpt]. It can not be that the. Legislature, intended to exclude all revo- 
cation proceedings from the operation of this section or that the words “to 
oppose” in the expl to Sec. 73 (P), are meant to include opposition before grant 
only and not after. But there seems to have been an omission on the part of 
the Legislature for “there is nothing in the Chapter to indicate what procedure 
is to be followed where a grant has already been made and it is sought to set 
aside that grant” [Harington J. in In bonis S/^rendra Krishna Mukherjee^ supra]. 
This is being so, regard being had to the fact that, though contentions, the 
lengthy procedure of a regular suit, is not necessary for the ends of Justice in 
all cases of revocation the procedure laid down above may be taken as the 
best, until Jhe Legislature interferes. 

§ 6* Subject matter of suit ; — “ in a testamentary proceeding, the 
‘subject matter of the suiP, is the property of which the executor is the legal 
owner under the will of the testator, and of which, the probate by declaring him 
to be executor, recognizes him before the court as legal owner ['‘Starling J. in 
In re Haji Khan Huhib Khan, I. L. R. 18 B 237 at 240.] 

^ 7. Compromise : — in compromising probate actions this to be borne 
in mind “ that the court will not make itself a party to the compromise of an 
action with the facts of which it is entirely unacquainted and therefore will not 
allow terms of compromise arranged between the parties before the trial to be 
made an order of court, even in cases where the parties have agreed that this 
should be done.'’<x) 
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Thus in a suit where compromise is effected before trial, the court will not 
make the terms of such compromise a rule of court, as it has no power to 
enforce compliance with the terms. In such cases the Court will only make an 
order that the proceedings will be discontinued [ I^ead Night v. Carter^ 3 Sw 
&c Tr 421) (i) Kanja Lai Chaudhury v. Kailash Chandra Chaudhury ( 1910 ) 
14 C. W.. N. 1068. ] 


The court will not recognize a compromise one of the terms of which is, 
that, some of the executors named in the will should renounce [Hargrieves v. 
IVood, 2 Sw. & Tr 602.] ( 2), nor one the effect of which is to exclude evidence 
in proof of the will [Monmohini Gupta v. Banga Chandra Das 1 . L. R. 
3 ^ C. 357 8 C. W. N. [197, Read Nighty, Carter^ Supra\ 

Where an application for probate being contested the parties entered into 
an agreement settling their difference and the court in granting probate declare 
“ that administration of the property and credits of the said deceased and 
in any way concerning his will and codicit and according to the agreement 
aforesaid was granted” it was held on appeal that this was most unusual. 
Mr. Justice Woodroofe in pointing out the procedure said ‘‘There would 
be no ‘ amended probate* (or conditional probate) as stated in the Ekrar- 
namah (agreement) but when a testamentary, instrument is propounded 
and a caveat against the grant is entered, it is common practice, that 
opposition to the grant should be withdrawn upon terms. Upon this being 
done, the promovent, proceeds to prove the will, unless probate has already been 
granted in common form. In such a case and according to the practice in the 
original side of the court, the caveat is discharged and the grant made. Such 
an order is alone within the scope of the suit. But, if a settlement is to be 
arrived at under which opposition has been withdrawn, it is recited in the 
decree that the parties have agreed to terms of Settlement and it is ordered that 
such terms be recorded. The terms are then recorded in a schedule annexed 
to the decree, such terms, when, as they ordinarily are, beyond of the scope of 
the suit, are not the subject matter of the decree and if not carried out, must be 
enforced by separate suit”. \In Kamal Kumari Devi v. Nortndra Nath 
Mukherjee^ 9 Cal. I^. J. 19 at 29 — 30]. 

But after the will is probated, fife beneficiaries, may contract with reference 
to the property, given them by will, just as they may, with reference to 
property annexed, in any other way [Sec Ibid Napier v. Anderson 95 Ga 618], 
In- this connection, Page says “But to — concede to the beneficiaries, 
Mr. the right to suppress a will and, to refuse probate to a will which is 
perfectly a valid document simply by reason of a subsequent agreement between 
the heirs and beneficiaries is contrary to the policy of the law of wills that 
on sound principle the position seems untenable (Pages § 346 P. 418)** 

A will may be modified or rendered in-operative by compromise \Horapal 
Singh v. Rakhraj Runtvar^ 30A. 406. See Jamnabai Dhorsey 4 Bom, L. R, 893], 
But a compromise, before the discovery and in ignorance of the existence of 
the will and on the mistaken belief that there is no will, can not have 
that effect. On the contrary, when the will is discovered such will shall make, 
the compromise in operative (9 C. W. N. cxxix). 


(1) Ibid sn Powel & Oak 235, 33^1 4th Edn. 
(3) Ibid, 
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As to what agreements on compromise are valid and enforcable [See 
Surja Prosad Sukul V, Shyima Sundon Debi (19T0) 14 C. W. N. 967 Garcelon 
104 Calif 570, Page on wills § 346]. 

The action of a court of Probate, is in the nature of a proceeding in rem 
and therefore, where a will has already been declared to be a forgery by such a 
court a compromise, the effect of which would be to restore the probate, multify- 
ing the previous judgment will not be allowed betw^een the parties, specially in 
appeal stage [Sarada Kant Das v. Gobind Mohan Das (1910) 12 Cal. L. J. 91, 
See Mon Mohtni Guha v. Bangu Chandra Das (1904) 31 C. 357 8 C. 8 
C. W. W. 197, also Jenkins v. Robertson (1867) L. R, 2 S. C. & Dir 117]. 

As regards, terms of compromise it seems to be established that there can 
not be any limit to such terms, for the said terms may in effect make a new will 
for the testator so that an executor may agree that the will, he propounds shall 
be admitted to probate, but that he will administer the estate in accordance with 
the provisions of a revoked will (1), But if the terms are to the effect that the 
will shall be pronounded for, or against proof of such will cannot be dispensed 
with. The court must be satisfied by evidence that the will was • only executed 
or is invalid. (2) 

The rule that in the Court of Probate, a person, though not a party to a 
suit will be bound by its results if he has been privy to it, does not apply 
where the suit is compromised. 'Fhe reason is persons are to abide by the 
decision of a court and not by a compromise where no decision is arrived at. 
[Wytecherhy v. Andrews, L. R. 2 P. & D, 327] (3). But here the court passes 
a decree on the merits of the case, such a person will be bound \lbidy Retchia v. 
Malcolm (1902), 2 Tr, R. 403.] See .section 50 (P) § 11. 

§ 8. Costs. — See post sec. 10 2 (P). 


200. 


M (P) 

62 (s) 


Payment to-Execu- 
tor administrator 
before probate or 
admin istrat ion 
revoked. 


— Where any probate is, or letter of 
administration %re revoked, all payments 
bonafide made to any executor or adminis- 
trator under such probate or administra- 
tion, before the revocation thereof shall, 


notwithstanding such revocation, be a legal discharge to the 
person making the same ; and the executor or administrator 


Right of such exe- wlio shall have acted under ‘ any such 
tor*to**t^*p*hknl revoked probate or administration may 
retain and reimburse himself out of the 
assets of the deceased in respect of any payments made by 


(1) Mortimers 617. 

(a) 

(3) Tr. Coyote 355# Bro. P. P. 37a. 
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him which the person to whom probate or letters of adminis- 
tration shall be afterwards granted might have lawfully 
made. 


NOTES AND COMMENTARIES. 

§ 1. The Section § 3 . Reimbursement by executor or 

administrator, 

§ 2 . The principle of protection, § 4 . Paynmit to administrator obtain- 

ing grant by fraud. 


§ 1. The Section ; — This is \iith slight Verbal alterations section 77 of 
the English Court of Probate Act 1857 {20 and 21 vie c 77). 'J'hat act enacts — 

“ where any probate or administration is revoked under this Act, all payments — 
bonafide made to any executor or administrator under such probate or adminis- 
tration before the revokation thereof, shall be a legal discharge to the person 
making the same ; and the executor or administrator, who shall have acted under 
any such revoked probate or administration may retain and reimburse himself 
in respect of any payments made by him which the person to whom, probate or 
administration shall be afterwards granted, might have lawfully made.” 

§ 2. The principle of protection This section affords protection 
to debtors, making bonafide payments to an executor or administrator before 
revocation of the grant. The scope of the section is limited to debtors only 
making bonafide payments. It ran not be extended to purchasers 
Nath Dutt V. Administrator General Bengal^ 3 Cal. L. J. 422 10 C. W. N. 
673, I. L. R. 33 C. 713, 10 Bom. L R, 648, j 8 Mad. L. J, 367, 35 L. R, I. A. 
109, Gofal Das v. Budree Dass 10 C. W. N. 662 12 C. W, N. 802. (P. c)]. 
The principle is, that, all respect is due to the Judicial Act of a Court of 
competent jurisdiction, and every person is bound “ to give credit to a probate 
until it be vacated” [Allen v. DundaSy 3 T. R. 129]. Thus where payment of 
money is made to an executor whojbas obtained probate of a forged will, the 
debtor will be discharged notwithstanding, the probate is afterwards declared 
to be null and void {Jbid). So where payment is made to a lawfully appointed 
administrator, though it should turn out that there is a will subsisting and the 
grant of administration is void. [Prosser v. Wagner i C. i B. N. S. 294]. This 
is so because if the executor bring a suit againt the debtor, the latter can not 
controvert the title of the executor so long as the probate stands good and there 
is no reason why the debtor should wait for a suit, when it is known he has no 
defence. Payments made to such executors, therefore, arc protected by the 
Court (i). 

See ante sec. 59 (P 

§ 8. Reimbursement by Executor or Administrator But this 
section does not protect purchasers [See Debetidra Nath Dutta v. Administrator 
General of Bengal ^ ]. 4^2, 10 C. W. 673], Nor it seems, a specific 

legatee is secure in his possession even after the thing specifically bequeathed* 
has been transferred to him by the executors after probate and assets. For if in 


(I) Wms 597, S 9 ®» Walker and Elg, 105, 106. 
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such a case, a codicil be found revoking the previous gift and bequeathing the 
same legacy to another person without changing the executor, in consequence 
thereof, the probate is revoked and a fresh grant made, that another person 
will be entitled to recover the legacy with mesnue income from the first legatee 
[/« re West ; West v. Roberts. (1909) 2 Ch. 180] see \^Hawsar v. Shelly (1913) 
2 Ch. 384] and the cases noted in § section 50 (F) ante. . [In Pandit Prayag 
Raj V. Gokaran Pershad Tewari (6 C. W. N. 787)], a widow was held entitled 
under the second clause of this section, to reimburse herself out of the assets 
of her deceased husband’s estate in respect of payments made by her while 
acting under a probate which was consequently revoked [See Dowse v. Cone 3 
Bing. 20] (i). 

§ 4 . Payments to adminlstratop, obtaining grant by fraud See 

also ante Sec. 50 (P) § 13. All payments, made bonafide by any person to one 
who has obtained letters of administration, to the deceased’s estate are valid 
and binding, irrespective of the validity of such letters [See Ambica Charan Das 
V. Kala Chanda Das to G. W. N. 422 ; also Pandit Prayag Raj v. Gokaran 
Pershad Tewari.^ su/ra.] 


201. 85 (P)- — Notwithstanding any thing, herein before 
contained it shall, except in cases to which 
iettMT*of * admits- the Hindu Wills Act, 1870 applies, be in 
tration. discretion of the court to make an 

order refusing for reasons to be recorded by it in writing, to 
grant any application for letters of administration made 
under this Act. 


§ 1 . This section is new. There is no section in the Indian Succession 
Act which corresponds with it. See sn/ra sec. 65 (P) last para. The reason 
why the court is clothed wnth a discretion- to refuse letters of administration, but 
not to refuse probate seems to be the fact that a person entitled to letters of 
administration is only marked out by the law which can not know individuals, 
as Bentham remarked, where as one entitled to probate, that is the executor, is 
marked but by the choice of the testator. Has not section 190 (8) ante any 
bearing upon this. 'I'liis section seems to imply that although a Hindu is not 
bound to obtain letters of administratidn in case of intestacy, if he should apply 
for such letters the court has no discretion to refuse to grant the same. In other 
words, application for letters must be granted for the purpose of representing the 
deceased. That is to say, where application is made no discretion would be 
observed^ between a Hindu and Christian so for as fcourt's jurisdiction is 
concerned. 


There seems to be no doubt as to the fact that letters of administration in 
case of intestacy is contemplated by this Section. 

The object of the section, seems to be, to guard against frevolous appU- 
catiem made for any boriafide purpose of administering the deceased's 


, 113, Wins. 000, 
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estate but for the purpose of harassing co-heirs. Sir Whitley Stokes says ‘‘as 
it is apprehended that in some cases of family funds a person entitled to a trifling 
share of the deceased’s estate might ap[)ly for administration merely for the 
purpose of harassing his co-heirs by compelling them to apply a full discretion, 
has been reserved to refuse for reasons recorded, to grant any applicatioir (i). 
But it may be remarked that it is not easy to see why Hindus among whom family 
funds are most prevalent, have been exempted from the operation of the section. 
Again, Hindus do not necessarily require lett^^rs of administration for rci)resent- 
ing a deceased. 

Courtis duty, where no assets : — under sec. 64 (P) ante^ petition for grant 
of letters is to contain a statement showing the amount of assets that are 
likely to come-<o the hands of the petitioner (See Sch. Ill Court Fees Act 
as amended by Act XI of 1899) and under section 19 of the Court Fees 
Act added to by Act XI of 1899 an enquiry is to be made by the collector as to 
the value of such assets. This being so, the question naturally suggests itself 
what the court must do, where it finds, there are no assets for being 
administered E. 

It Seems, the answer is, it must refuse to make any grant. \Lalit Chandra 
Choudhury v. Boikunta Nath Choadhury (1910) 14 C. W. N. 463, 15 Cal. L. J. 
305, Kaiidas Mukherjee v. Nritya Gopal Mukherjee (1910) 14 C. W. N. cclii, 
Re Nursing Chandra Bysack 3 C. W. N. 635]. But this answer is not quite 
consistent with the fact as held in Re Aarou Sholome Gabboy^ [3 C. W. N. 364 ; 
26 C 408] that an administration bond is not to be dispensed with even, 
where there is no property to be administered (See 78 (P) ). 6 course, there is 
nothing to prevent the application from being rejected where the deceased’s 
estate has already been fully-administered. [Lalit Ch. Chaudhury v. Baikunta 
Nath Chaudhury^ supra]. 

Where grant refused : — Where a legatee with secret instructions to carry 
out some trust claims as universal legatee without disclosing the trust and 
suppressing these instructions, with the evident intention of retaining the 
estate himself, the court will refuse the grant [Loris Run ha v. Coelho I. L. R. 
31 M. 187 18 M. L. J. 158. See in re, Maddock v. Llewelyn v. Washington 
(1902) 2 Ch. 220 at 230, 231]. 


202. — Every order, made by a District Judge or 

District Delegate by virtue of powers there- 
dMs***of by confuted upon him, shall be subject to 

^“****’ appeal, to the High Court under the rules 

contained in the Code of Civil Procedure applicable to appeals. 


NOTES AND COMMENTARIES. 

§ 1. Every orderP § 4. Appeal io Privy Council, 

§ 2. Where appeal does not lie to the § 5- Reference to High Court. 
High Court. 

§ 3, Where appeal lies to High Court. § 6. Hereby 

(l) Statement of object reasons published with the Bill as originally introduced.^ 
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§ 1. ** Every order.” — It is not that any order which might be made 

in a probate case either for the attendence of a witness or for the production of 
a document or any other interlocutory order, may be made subject, per se of 
a regular appeal to the High Court. The words “ Evey order made by a 
District Judge ” are evidently controlled by the concluding words “ under the 
rules contained in the Code of Civil Procedure ” [Brojo Nath Pal v. Dasmony 
Dasee 2 C. L. R. 589, per Garth C. J.] ; so that this section (read with section 
S3 (P) seems to allow an appeal to the High Court only in cases in which 
an appeal is allowable under the Code of Civil Procedure [ Khettramoni Dasi v. 
Shyama Churn Kundu I. L. R, 21 C. 539.] 

It must be remembered however, that the word ** order ” in this section 
does not necessarily mean such an order only, as is referred to in section 588 
of that Code \Sheik Azim v. Chandra Nath Namdas 8 C. W. N. 748. Rangini 
Dasi V. Debendra Narain Dasi Singha, 8 C. VV. N. cc viii]. In Narain 
Chandra Sen v. Saudamini Dasi [ii C. W. N cc xi], it has been held that an 
appeal lies under this section, against ej^ery order passed by a Probate Court, 
•purporting to act under this Act, although there is nothing in the Act, authoriz- 
ing such act. Thus where a District Judge ordered the executor to pay 
Rs. 1000 to the testator’s heir for repairing his family dwelling house which he 
(executor) had neglected to repair it was held by the Chief Justice that, 
although there is nothing in the act authorizing the District Judge to paij^any 
such order an appeal lay to the High Court (Ibid). So it has been 
held by the Allahabad High Court that the order of the District Judge, granting 
or refusing probate, is a decree within the meaning of sec. 2 Civil Procedure 
Code (1908) and is therefore Appealable [Eva Mount Stephens v. H. Garnelt 
Orme (1913) 35 A. 448]. 

§ 2. Where appeal does not lie to Higrh Court It has been 
held that no appeal lies against an order refusing to make a person opposing 
probate, a party defendant to an application for probate f Khettramoni Dasi v. 
Shyama Charan Kundu^ supra, Abirunnissa Khatoon v. Komurunnisa Khatoon 
I. L. R. 13 C. 1000, Karman Bibi v. Misri Lal\. L. R. 2 A. 904]. For the 
same reason an appeal does not lie against an order, refusing a caveator to 
oppose an application for probate on the ground that he has no locus standi 
[Prosad Narain Singh v. Dulhin Genda Keer (1913) 18 C. L. J. 612.] 

So an order re opening a probate case and suspending probate, for a time 
certain, is not appealable [Broja Nath Pal v. Dassmony Dasee, supra]. There 
is no appeal against order of a District Judge as to security on the ground of 
in sufficiency of such security [Zueas v. Lucas, I. L. R. 20 C., 245] or one 
calling upon the executor to furnish security [Rangini Dasi v. Debendra Narain 
Singh, supra], nor any against an order refusing to amend an order in the form 
of the probate [Girinda Kumar Das Gupta v. Rajeswari Roy, I. L. R. 27 C., 
5 1], So there is no appeal against an order assigning a bond under section 
79 (P) supra [Sheik KHalimuddin v. Mahurni (1912) 15 C. L. J, 382, 39 C. 563]. 
Under the Bombay Civil Courts Act (XIV of 1869) if the subject matter of the 
suit doefe not exceed Rs. 5000, an appeal against the order of an Assistant 
Judge in that Presidency, will lie to the District Court, and not the High Court 
\Laxmi v. Aba^ 32 B. 634]. 

§ 8 Where appeal lies to Higrh Court : — But an order admitting 
the caveator as a partjf (Respd.), is appealable, because the position occupied 
% the re^ond^t, i$ clearly that of a defendant under the Code of Civil 
?voc^\ij^l 4 bhiram Das y. Gopal Das I L R. 17 C., 48J. So an order. 
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deciding that a person has no locus standi is appealable, the reason being such 
an order results in dismissal of the suit and becomes a decree. But an order 
deciding the other way that is, holding that a person has locus standi is not 
appealable, there being no provision in the Civil Procedure Code (V of 1908) 
for appeal in such a case \Lakhi Narain Shaw v. Multan Chand^ (19^2) i 7 > 
Cal. L, J. 230 16 C. VY* N. 1099]. 

Although, this section is placed before section (90) an order made by a 
District Judge granting permission to dispose of immoveable property under 
the latter section [ Uma Charan Das v. Mukto Keshi Dassi, 5 C. W. N. 443, 
I. L. R. 28 C. 149, dissented from in Kalimuddin v. Mahurni ( Supra) ] and an 
order granting remuneration for preparing a list of the properties left by a 
deceased person^ [Aladhavrao Yeshwant v. The Nazir 2 Bom. L. R. 798] are 
appealable. 

There is an appeal under the Letters Patent from the decision of a single 
Judge of a High Court on appeal from the order of a 
Letters patent appeal District Judge, granting probate \^Umrao Chand v. 

Brindaban Chand 1 . L. R. 17 A. 47 5 - 1 See charters of 
Bengal, Madras, and Bombay High Courts section 15 and Charter of N. VV. P. 
High Court section 10. 

Appeal to Privy Council ; — An order of the recorder of Rangoon 
rejectiSg an application for probate is a final decree passed by him in the 
exercise of original Civil jurisdiction. An appeal from such an order where 
the estate is of the value of Rs. 10,000, and upwards, lies to the Privy Council 
and not to the High Court. [Esoof Hasshitn Doophy v. Fatima Bibi I. L. R. 
24 C. 30, I. C. W. N. 8.J See Charters of Bengal, Madras and Bombay High 
Courts Sec. 39 and Charter of N. W. P. High Court Sec. 30. 

g ^ Reference to Hig*!! Court. — An order made by a District Judge on 
an application for probate not being a final order can be referred for the opinion 
of High Court under see 61 7 of the Code of ('ivil Procedure (Act. XIV. of 
1882). But the High Court may, under certain circumstances entertain such 
an application as a court of concurrent jurisdiction under the next following 
section [/« bonis Manohor Mukerjee I. T;. R, 5 C. 756. 6 C. L. R. 228]. 

Where the Judicial Commissioner, refused to amend a clerical error in the 
form of probate, the High Court dealt with the case under section 622 of the 
Code of Civil Procedure Code [Girindra Kumar Das^ Gupta v. Rajeswori RoVy 
I. L. R. 27 C. 5]. 

§6- “Hereby” — The woM “hereby” means “by the whole Act” 
and not merely by the chapter in which section occurs [ lima Charan Das v. 
Mukta Keshi Dasiy Supra], 
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264 (si ’ — Court shall have concurrent 
jurisdiction with the District Judge in the 
dktioti of the High cxercise or all powers confered upon the 
District Judge. 
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NOTES AND COMMENTARIES. 

“High Court*' — ‘High Court' in this section does not mean a High Court, 
as defined in the General Clauses Act, that is the Highest Court of appeal. In 
other words, the expression is not intended merely to be confined to the High 
Court in its Appellate Jurisdiction, but it also includes the High Court exercis- 
ing Original Jurisdiction. It is the High Court exercising Original Jurisdiction 
that has concurrent jurisdiction with the District Judge for the purpose of 
exercising the i)owers conferred by this Act [/» the ^oods of Mohendra Narain 
Roy 5 C. W. N. 377]. So that it has jurisdiction to grant letters of administra- 
tion on the original side, in any case which could have been brought before any 
District Judge in either of the two Provinces of Bengal, in other words the 
High Court has jurisdiction in all Districts and it is not necessary that any 
portion of the property, should be within the limit of the original Jurisdiction 
of the High Court \Nagendra Bala Dehi v Kashipati Choudhury (1909) 37 
C. 224]. 

As a Court of Concurrent Jurisdiction, the Calcutta High ('ourt dealt with 
the case of Iv honis Motiohar Mukherjee [I. L. R. 5 C. 756, 6 C. L. R. 228] 
as an original application. 



CHAPTER VI. 


OF THE POWERS OF AN EXECUIOR OR ADMINISTRATQ^R. 


204 . 

267 (s) 


In respect of causes 
of action surviving 
deceased, and 'tfebts 
due at death. 


- An executor or administrator has the 
same power to sue in respect of all causes 
of action that survive the deceased, and may 
exercise the same powers for the recovery 


of debts due to him at the time of his death as the deceased 


had when living. 


NOTES AND COMMENTARIES. 

§ 1. The Section. S 3. Cause of action. 

2.’ Freliminaryf . § 4. That su wive the deceaseiV^ 


1. The Section. — This .section declare.s, (rt) the power which an exe- 
cutor or administrator, is entitled to exercise for purpose' of suing upon such 
causes of action as survive the deceased, and recovering such debts as are due to 
him at the lime of his death, and {its that such power is equal to the power which, 
the testator or intestate might him.self have exercised in these respects, if he had 
been living. 

§ 2 . Preliminary. — By virtue of section 4 (P) ante., all the property of a 
deceased i)erson, vests in the executor or administrator as .such ; and after 
the grant of administration, the interest of an administrator in that property is 
equal to that of an executor. Such property includes realty, as well as personalty, 
or immoveable and moveable property and as real property consists of property 
in possession or in expectancy (1), so personal property may exist in possession or 
in action. This section treats of property in action, which is a thing of which 
a man has not the possession or actual enjoyment, but has a right to demand 
by action or other proceeding. This is termed “a chose or thing in action ” (2). 

It seems the words chose in action ” are equivalent to the term ^'•actionable 
claM\ which is defined to mean “a claim to any debt, other than a debt 
secured by mortgage of immoveable property or by hypothication or 
pledge of moveable property or to any beneficial interest in moveable 
property, not in the possession, either actual or constructive, of the claimant, 
which, the Civil Courts recognize as affording grounds for relief whether such 
debt or beneficial interest be existent accruing conditional or contingent** (3). 
Choses in action include “stocks bonds, evidence of in debtedness policies of 
insurance, payable to him (the deceased) or to his representative rents, accruing, 
but not collected, during his life time ; dividends and interests, falling due on 


(1) 

(2) 

( 3 ) 
of 1900. 


See Sec. 106 (8) P. 279 ante F. note, 

Wms. pp. 4, 9. S 7 i Wharton L. Lex ; Wms. 790. 

Act IV of 1882 (Transfer of Property Act) Sec. 180 as amended by sec. 2 of Act If 
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specific legacies during his life time deposits in banks in his name interests 
in patents and copy rights and generally all debts, demands and obligations due 
or owing to him at the time of his death and whether absolute or 
contingent’' (i). 

§ 8* Cause of action. — The words, ^ jr/fow,’ have been variously 
dehtifd and discussed in England and in this country and the difficulty of 
diiining the expression has been increased by its having been used in different 
senses in different places. In fact, the words do not seem to admit of any 
clear, accurate, and comprehensive definition. “The words cause of action may 
have either the restricted sense of immediate occassion of the action or the 
wider sense of necessary conditions of its maintenance. In the one sense it is the 
mere matter of fact — the failure of the defendant to do or forbear from doing, 
to give, or make good that which the plaintiffs right entitles him to insist upon. 
In the other, it is this matter of fact plus the right resident in the plaintiff. 
Failing the former, an injury is inconceivable ; failing the latter, the right can- 
not assume the special shape of an action [Holloway J. in De Souza v. ColeSy 3 
M. H. C. R. 384]. 

Premising as above, Mr. Justice Holloway expressed himself in these words : 
“On principle, therefore, and on authority, English and Roman, I take it to be 
abundantly clear that in actions arising from obligations it is the obligation and^ 
its breach which are together the cause of action.” This obligation is either, ex- 
contractu and guasi ex-contrnctu or ex-delic/o [De Souza v. ColeSy supra]. The 
result of the authorities on the subject according to that learned Judge is, 
“that the cause of action is composed of all the material matters of fact, 
requisite to the establi.shment of the right which has been infringed.” [Dud; 
see Pattaravy Mudali v. Andimula Mudcdi^ 5 M. H. C. R. 419 ; Rajendra Ram 
V. Sama Ram, i M. H. C. R. 436 and the observations of Field J. in Kalidhan 
Chaiterjee v. Shib Nath Chatterjee, ii C. L. R. 57 at pp. 62-70]. The words 
“cause of action,” have been defined by Lord Esher, M. R., in Read v. Brotvn 
[L. R. 22 Q. B. D. 128] to mean “every fact which it would be necessary for the 
plaintiff to prove, if traversed, in order to support his right to the judgment of 
the Court. The term does not comprise, every piece of evidence which is 
necessary to prove each fact, but every fact which is necessary to be proved.” 
These are perhaps the best definitions of the expression. [See Salima Bibi v. 
Sheik Muhammad, I. L. R. 18 A. 131]. According to Mr. Justice Markby, 
the expression “cause of action,” so far as this section is concerned, means 
simply the right to bring an action [Chandra Mohan Dutta v. Bisw amber Laha, 

I B. L. R. O. C. 42]. See also L. R. 22 Q. B. 128 & 131, Reads, Brown, L. R. 
15 I. A. 156, Chand Koer v. Pertab Sing, 

§ 4. “That survive the deeeased.’ — See next section. 


205> — All demands whatsoever, and all rights 

200 (s) ' » . 

.. to prosecute or defend any suit or oilier 

Dcnuuids and rights .... . . . 

^ suit ^ or Agsinst proceeding existing in favour of or against 

a person at the time of his decease, survive 
or sdmiaistmtor. against his executqrs or adminis- 

trators, except caus&s of action for defamation, assault 

^1} Ro^f«aiy>,535. 
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as defined in the Indian Penal Code or other personal 
injuries not causing the death of the party and except also 
cases where, after the death of the party, the relief spught 
could not be enjoyed, or granting it would be nugatory;^* 


Illustration. 

A Collision takes place on a railway in consequence of some neglect or default of the 
officials and a passenger is severely hurt, but not so as to cause death. He afterwards dies 
without having instituted any suit The cause of action does not survive. 


NOTES AND COMMENTARIES. 

§ 1 . What righU and liabilities survive. § 4 . Personal injuries not causmg 

the death of the party. 

.^5 2 . Contracts ivhich do not bind the § 5 . Except causes of action for def a- 

executor or administrator. § matiofiy ar^cP 

^ 3 . Actions on tort. § 6 . Miscellaneous cases. 


§ 1. What rigrhtS and liabilities survive An executor or adminis- 
trator so completely represents or stands in the place of the testator or 
intestate, with respect to the rights and liabilities of the deceased, that all rights 
of action founded upon “any obligation, contract, debt, covenant or other duty,” 
which the testator or intestate might have sued or been sued upon, survive his death 
and devolve upon his executor or administrator ( i ). 'rhat is to say, an executor 
or administrator is answerable as far as, there are assets, for debts of any descrip- 
tion due from the deceased, either debts, of record or debts, due on special contract, 
as for rent or on bonds, covenants and the like under seal ; or debts on simple 
contract as notes unsealed and promises not in writing either expressed or implied. 
And as regadrs promises and contracts of the deceased, the rights and liabi- 
lities of the executors or administrators arise even if they are not named in any 
terms embodied in them ; “for the executors or administrators of every person 
are implied in himself” [Lord Macclesfield, in Hyde v. Skinner^ 2. P. Wms. 
197] (2). Thus if money be payable to B. without naming his executor, yet 
his executors or administrator will be entitled to bring an action for it (3). So 
where it was agreed that a person would be liable, provided a certain notice 
in writing were given to him it was held sufficient that the notice was given to 
his executors though there was nothing to show that it was to be given to them 
[Harwood v. Hilliard.^ 2 Mad 268] (4). See sec 437 Civil Procedure Code. 

To the same effect is section 37, para 2 of Act IX of 1872 (The Indian 
Contract Act) where it is provided that “ promises bind the representatives of 
the promisors in case of the death of such promisors before performance 
unless a contrary intention appears from the contract.” . 


(f) Shep. Touch. 481, 482 ; Wms. 792, 1728 ; Stb'edn, 6 q4>^5i loth edn. Walker and Elg. 
122, 217. 

(2) Wms. 1347, 10th edn. 

(3) Wms. 796 1730. 

(4) Walker and Elg. 217, 
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Thus where a member of the Talabda Koli caste of Hindus, by an 
express promise to settle his property upon the boy, induced the parents of the 
defendant to give him their son in adoption, but died without having executed 
such settlement, it was held that the equity to compel the heir and legal 
representatives of the adoptive father specially to perform his contract survived 
[Bhola Nahana v. Prabhu Hari, I. L. R. 2 B. 67]. So negligence by a 
solicitor is a wrong arising out of a breach of duty to be performed and action 
for damages for such negligence survives even after the death of the solicitor 
and may be brought against his executor [Davies v. Jfoody 88 L. J. 19 Wilson v. 
Tucker^ 3 Stark, N. P. C. 1 54]. Similarly the right of Pre-emption under 
Mahometan law does not abate at the preemptor^s death, but it survives to his 
executor or administrator under this section [Sayyad Jiaul Hussain v. Sitaram 
Bhan 36 B. 144, 13 Bom. L. R. 1040]. 

Implied Contract: — An executor is liable upon implied contract as upon 
on express one, where for instance, a testator while on a visit to a friend, 
died at malignant fever and the furniture was destroyed under medical advice 
to prevent infection and the friend was obliged to leave the house, it was held 
that the testator*s estate was liable to make good the loss and the payment 
made by the deceased’s executor was allowed, [Shallcross v. Wright^ 1 2 Beav. 558]. 

“ The general rule is that the representatives of a deceased debtor are liable^ 
to the extent of the assets which come to their hands upon all contracts of the 
deceased undischarged at his death. If the work to be done under a contract 
is of an ordinary character so that it must be a matter of in difference by whom 
it is done, performance of it by a person appointed by the promisor is equivalent 
to performance by him. But where the Act to be done can be done only by 
the promisor the obligation is necessarily discharged by bis death. And this is 
so in the case where the skill or character or any personal qualities of the 
promisor, are necessary to the performance of the promise” [Toomey v. Rama 
Sakai I. L. R. 17 C. 115]. Accordingly contracts of agency are discharged by 
the death of the principal, contracts of partnership by the death of a partner, 
contract by a master to instruct his apprentice by the death of the master and 
contracts between master and servant by the death of master or servant 
[Farrow\, Wilson L. R. 4. C. P. 744] (i) 

An executor’s suit for probate, abates by his death his right not surviving 
to his widow [Saral Chandra Banerjee v. Nanimohan Banerjee 36 C. 799.] 

§ 2. Contracts which do not bind the executor or adminis- 
trator : — Generally speaking, where the contract is merely personal to the 
testator or intestate or where it involves personal skill ability or character 
[Toomys. Rama Sahi 1889 I. L. R. 17 C, 115], no liability attaches to the 
executor or administrator, unless a breach is incurred in the life time of the 
deceased. “ The executor’s ” observes Parke B. [ Wills v. Murry^ Exch. 866] 
** are in truth contained in the person of the testator, with respect to all his 
contrgxits, except indeed in the case of a personal contract, , that is, a contract 
depending on personal skill, in which, is always implied the condition, that 
person is not prevented by the act of God from completing the work ” [See 
^okendra Nath Mukherjee v. Kali Prosad Johuri^ I. L. R. 30 C. 2^65 ] (2). 
Thus if an author undertakes to compile a work and dies before completing it, 
his executors are discharged from'^this contract, because, the undertaking is 
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merely personal in its nature and by the contractor's death, its performance 
has become impossible. But if there be a breach during the author's life time, 
the case would be otherwise [See Marshall v. Braodhurst^ i Tyrwh 349, r C. & 
J. 403, Hall V. Wrif[ht E. B. & E. 793]. So a contract to build a light house 
was considered to be merely personal on the ground of its being a matter of 
personal skill and ability [ Wenhvortk v. Cock, 10 A. & E., 45]. (i) 

There is a distinction between a mere authority and a contract, the former 
being revoked by death, whereas the latter is not determined thereby except 
as above noticed. 'Fhus where A had agreed with B, that he would sell a 
picture belonging to B and that if he succeeded in selling the .same, B. should 
pay him loojQ, and B. died before the picture was sold, it was held that A 
could not recover the lOO;^ from B's executor \Companari v. Woodburn, 15 C. 
B. 400]. SimilSfly an agent or servant cannot generally speaking, sue the 
executor of the principal or master, in respect of services as agent or servant 
after the death of such principal or master. (2). 

§ 3 . Actions on tort. — As regards actions on tort, it seems subject 
only to the exceptions herein named, there is no demand or cause of action, for 
or against, whether, in relatioti to personalty or realty, that does not survive 
the deceased; so that, whatever injury or wrong is actionable by or against a 
person, during his life time, is also actionable after his death, by or against his 
representatives, />. executors or admini.strators. Thus where the testator, (a 
shebait) failing to realize rents and profits of the estate under his charge, owing 
to the wrongful interference and opposition of the defendant, had to spend 
large sums of money out of his own private estate in preserving the trust 
estate and defending his position as a shebait which had been unsuccessfully 
challenged by the defendant and also in performing the obligations, imposed 
upon him by the original testator's will and after his death, his executor claimed 
those sums with possession of the trust estate it was held that he was entitled 
to do so in his representative capacity \Peary Mohan Mnkherjee v. Narendra 
Nath Mukherjee, Raja{\^Q^) J. L. R. 37 C., 229, L. R. 37 I. .A. 27 ; 14 C. W. N. 
261, 11 C. L. J. 220, 20 Mad. J. 171, 13 Bom. E. R. 257 : 7 A, L. J. 125]. 

Executor's liability for rent. — If the whole rent accrue in the testator’s life 
time the suit will lie against the executor in his representative capacity. (3) 

But in an action for rent, accruing after the death of the lessee (the testator) 
if the executor enters upon the demised premises, the lessor has his election 
either to sue him personally as assigneq^in possession in respect of the percep- 
tion of the profits. If the executor does not enter, he is still chargeable as 
executor. 

The principle upon which an executor may be made personally liable for 
rent, which has occrued due after the death of the lessee, is this that if the rent 
be of less value than the land (as the law premafacic suppose) so much of the 
profits, as suffices to make up, the rent, is appropriated to the lessor and can 
not be applied to anything else. 

This principle was applied by Mr. Justice Mukherjee m^Maharaja 
Burdwan v. Parbutty Charan Mukherjee 15 C. L. J, 458] where it 

(1) Wms. 1732 ; Walker and Elg. 220, Fry’s Sp. P. 85. 

(2) See Wms. 1734 ; Walker and Elg. 220. 

(3) Weirs 1388— 1390, Wm. Edn. Ibid 1390— 1391, 
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held that the executor was personally liable for rent which had occrued due 
after the death of the lessor. 

§ 4. Personal injuries not causing: the death of the party.”— 

This must be read and considered with the provisions of Acts XII and XIII of 
1855. 

Act XII of 185s, gives to the executors or administrators of a deceased 
person, right to sue for any wrong committed in his life time, which has 
occasioned pecuniary loss to the estate of the deceased, and for which wrong 
an action might have been maintained by such person, provided such wrong 
shall have been committed within one year before his death. It further provides 
subject to a like proviso, that an action may be maintained against the executors 
or administrators of any person, deceased for any wrong committed by him in 
his life time for which he would have been subject to a similar action. (This is 
in accordance with section 2 Stat. 3 and 4 Wm. IV C. 42) sec. § 6, infra. 

Act XIII of 185s which is almost a verbation reproduction of Statute 9 
and 10 Vic. C. 93, better known as Lord Campbell’s Act or the Fatal Accident 
Act, purports to enact that, if the “ personal injuries ” cause the death of a 
party, where such party could have maintained any action if alive a suit for 
damages may be brought by the executor or administrator of the deceased as 
therein provided, with this additional provision that the executor or adminis- 
trator of the deceased, may assert a claim for and recover any pecuniary loss to 
the estate of the deceased caused by such wrongful act, neglect, or default, which 
sum, when recovered, shall be deemed part of the assets of the deceased. It 
may be noted that the said act XIII does not transfer to the representative the 
right of action, which, the person killed, would have had “ but gives to the 
representative a totally new right of action on different principles, “ [See Blake 
v. Midland Railway^ Co.y 18 D. B. 93 at no] and the word “representative 
does not mean, only executor or administrator, but includes all or any one of 
the persons for whose bencjfit, a suit may be brought under the Act and it 
makes no difference whether the deceased was a European or Eurasian {Johnson 
V. The Madras Railway Co.y I. L. R. 28 M. 479., 15 Mad. L. J. 363.] 

§ 5 . ‘‘Except causes of action for defamation &c.”~It will 

appear from the above that an executor or administrator can maintain an 
action in his representative character only in cases where the estate of the 
deceased suffers any loss on account of the wrongful act committed by another 
during his life time. Therefore wheret||he wrong or injury is merely a personal 
one, as in the case of defimation or assault &c. and no pecuniary loss has been 
occassioned to the estate of the deceased, no action is maintainable after the death 
of such doused. In such cases, the rule of law, embodied in the maxim Actio 
persqnalisy moritur cum persona (a personal right of action dies with the person) 
shall evidently apply, subject to the modifications effected by the above-men 
tioned Acts. This rule is, that, if any injury is done by one person either to 
the person or property of another for which damages only is recoverable in 
satisfaction, the action due with the person by whom the wrong is committed (1). 
yhus an action for deceipt will not lie against the representatives of a person 
who has fraudulently induced another to take shares in a company [Peek v. 
Gurney (1873) L. R. 6 H. L; 377] oj^even to purchase shares from the 
deceased himself Duncan ; Tef^ v. Moeetii^ (^^99) r ch. 387]. 

(I) See Wros. 796, 1735, Walker and Elg. ; Pollock’s Torts 53, Broom’s L. M. 
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Executor’s and administrators are the representatives of the temporal 
property, that is, the debts and goods of the deceased but not of their wrongs, 
except where those wrongs operate to the temporal injury of their personal 
estate [Lord Ellenborough in Chamberlain v. William^Qn^ 2 M. and S. 408] (i). 
But this rule was never extended to such persv)nal actions as were founded 
upon any obligation contract, debt, covenant or any other duty to be performed ; 
for there the action survived ” [Daffies v. Dffffd 88 L. J. 19]. In all ^ cases 
therefore, the decision seems to turn upon the question, “ Is the injury done, a 
tort properly so called or is it a wrong arising from breach of contract.” A 
suit for malicious prosecution on plaintiffs death survives to his legal represen- 
tatives. The words “ other personal injuries ” refer — physical injuries to the 
person which do not cause death [Erishna Behari Sen v. The Corporation of 
Calcutta 8 C. “Wt N. 745 ; I. L. R. 31 C. 993.] 

§ 6* Miscellaneous eases. — In a suit to recover the value of an 
elephant wrongfully sold by the defendant’s husband, it was held^ that Act XII of 
1855 did not apply to the case, because, here, plaintiffs right of suit survived 
against the defendant independently of that act and the 
Act XII. of 1855. defendant was liable to make good the loss as heir of her 
husband. Act XII of 1855 relates only to wrongs which 
do not survive to the representatives of a deceased person [Chandramonee 
Dassee v. Santomonee Dassee i. W. R. 251 ; see also Nujujf Ali v. Patterson 2 
N. W. P. R., 103] 

Where the plaintiff, sued one R to recover damages for wrongful arrest 
and malicious prosecution, and R died during the pendency of the suit, it was 
held that Act XII of 1855, did not apply to a suit, such as this, brought 
originally against the wrongful-doer himself, and subsequently sought to be 
continued against his heir. That Act relates only to suits brought against the 
representatives of a deceased person for a wTong committed by the latter in 
his life time. It was further held, following Phillips v. TIomfray [L. R. 24 Ch, 
D. 439] and Peek v. Gurmy [L. R. 6 H. L, 377], that the cause of action did 
not survive as the estate of the deceased was not benefited by the wrong 
[Haridas Ramdas v. Ramdas Maihuradas 9 L. R. 13 B. 677]. Rambhode Dai 
V. Rukmany Bhoy^ I. L. R. 28 M. 487, see Krishna Behari Sen v. The 
Corporation of Calcutta^ supra]. 

Where the plaintiff brought an action for damages against a wrong-doer for 
refusing to give up the keys of a certair>temple, the plaintiff being entitled to 
such keys as the manager of the temple and the wrong-doer died pending suit, 
it was held that the cause of action did not survive against the representative of 
the deceased, there being no finding that the deceased left any personal estate 
and the wrong complained of being a {^rsonal one, not benefiting his estate 
[Satagopa Ramanuja v. Mahabir Dassje 8 Mad. L. J. iSo]. 

Where a Hindu Minor governed by the Mitakshara law on whose behalf 
a suit to set aside his father’s alienation of ancestral property had been instituted 
died, it was held^ that no right to sue survived in favour of his mother but the 
suit abated. [Paderath Singh v. Rajaram, L L. R. 4 A., 235J. 


(1) Pollock’s Tort 513; Elg. lafi; Wms.So;, 
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As regards damages under Act XIII of 1855, it has been laid down that, 
the principal matter to be considered estimating such 
Act XIII. ol 1855. damages is, whether the deceased, if he Iwed, would 
have been a substantial support to the plaintiff. Distinct 
evidence of the loss sustained or benefit expected is not neceswsary. No sum 
can be awarded in respect of funeral expenses, whether for removal or disposal 
of the body or for outlay for ceremonial or obsequial purposes \Narayan jetta v. 
Municipal Corporation of Bombay i6 Bom. 2^4]. [See Kalidas Mukherjee E. 
I. By. Co.y 2 C. W. N. 609 ; reversed in E. / Ry. Co. v. Kalidas Mukherjee^ 
1. L. R. 28 C. 401, see also Vinayak Ra^hunath v. G. /. P. Ry* Co. 7 B. 
H. C. R. O. C. 113 ; Rattanbai v. G. /. P. Ry.^ Co. 8 B. H. C. R. 6 C. 130 ; 
Lyell V. Gangadai^ I. L. R. i A. 60, Narayan fetta Municipal Corporation of 
Bombay^ Supra]. 

In a suit for recovery of possession of minor children wrongfully detained 
by the defendant, it was held that the right of suit, did not survive against 
the defendant’s representative**, the maxim actio personalis moritur cum persona^ 
applying to the case. \Shorifa v. Munekban, L L. R. 25 B. 574]. 

Where the suit was one for injunction and damages for encioachment upon 
immoveable property and order was made by consent that the defendant 
was to purchase the plaintiffs interest in that property and pay her the price 
to be settled by certain referees ; and the plaintiff died after the referees had 
ascertained the price ; it was held that the right to sue survived to the plain- 
tiffs representatives [Chooney Money Dassee v. Ram Kinkar Dutt^ I, L. R. 
28 C., iss]- 

Suits for accounts which the testator was liable to render, may lies against 
Executor or Administrator on the lines as pointed out in the case of Kumodini 
Bala V. Asutosh Chatterjeey 16 C. J 282. The reliefs c-laimed will be only of 
a limited character; no reh* f so far as it was peisonal against the testator ran 
be claimed or granted. 
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206.*~^ .-(i) An executor or administrator lias 

269 (s) 

siil)je('t to the provisions of this section 
Of administrator to powe,r to dispose, as he tlnnks fit, cif all or 
dispose of property. property for the time being 

vested in him under section 4 . 

( 2 ). The power of an executor to dispose of immove- 
able property, so vested in him is subject to any restriction 
which may be imposed in this behalf by the will appointing 
him, unless probate has been granted to him and the court 
which granted the probate permits by an order in writing, 
notwithstanding the restriction to dispose of any immove- 
able property specified in the order, in a manner permitted 
by the order. 
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(3) . An administrator may not, without the previous 
permission of the court by which the letters of administra- 
tion were granted. 

(а) mortgage, charge, or transfer by sale gift exchange, 
or otherwise, any immoveable property for the time being 
vested in him under section 4. (See Pandit Prayrag Raj v. 
GaukovQn Pershad Tewari 6 C. W. N, 787) or 

(б) lease any such property for a term exceeding five 
years. 

(4) . A disposal of property by an executor or adminis- 
trator in contravention of sub-section (2) or sub-section (3), 
as the case . may, is voidable at the instance of any other 
person interested in the properly, 

(5) . Before any probate or letters of administration is 
or are granted under this Act tliere shall be endorsed there 
on or annexed thereto, a copy of sub sections (i) (2) and (4) 
or of sub-sections (i),'(3) and ( 4 .), as the case may be. 

(6) . A probate or letters of administration shall not be 
rendered invalid by reason of the endorsement or annexure 
required by the last foregoing sub-section not having been 
made thereon or attached thereto, nor shall the absence of 
such endorsement or annexure authorize an executor or 
administrator to act otherwise than in accordance with the 
provisions of this section. 


NOTES AND COMMENTARIES. 


§ 1 . The section. 

§ 2. General remarks. 

§ 2. [a) Nature of the powers conferred 
by the section. 

§ 3. Stages of the powers of executors 
§ 4, Power to disposed 
§ 5. Power to sell. 

§ 6- Power to mortgage. 

§ 7, Notes from English authorities. 

I 8. Disposal in contravention of this 
section^ effect of. 


§ 9. Restriction.^^ 

§ 10- Jurisdiction of the Court under 
the section. 

§11. Persons interested in the pro- 
ptrty:^ 

§ 1 2. Who can apply for permission. 

i l3. Disposal invalid^ made valid. 
14. Executor^ s discretion. 

15. Executor^ s power to borrow' 
money. 

§ 16. Miscellaneous, 
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§ 1. Th0 SBOtion* — This section, as it now stands, differs very materially 
from section 269 of the Indian Succession Act which corresponds with it 1 hat 
section runs as follows : — 

“An executor or administrator, has power to dispose of the property of the 
deceased either wholly or in part in such manner as he may thank fit.” 


Section 90, as it originally stood, enacted that, 


“An executor or administrator has power with the consent of the Court by 
which the probate or letters of administration was or wenfc^ranted to dispose of 
the property of the deceased either wholly or in part in such manner he thinks 
fit : — 


Provided that the Court may, when granting probate or letters of adminis- 
tration, exempt the executor or administrator from the necessity of obtaining 
such consent as to the whole or any specified part of the assets of the deceased.” 

The present section was substituted for the original one by section 14 of 
Act VI of 1889 (The Probate and Administration Act 1889). 

The marked difference between the powers conferred upon executors and 
administrators by the Indian Succession Act and the Probate and Administration 
Act, is due to the fact that the Legislature, deemed it unsafe to entrust to an 
executor or administrator in the rnaffasal “the full powers conferred by the 
Succession Act.” (i). 

As to the powers of one of several executors, and administrators. See section 
92 (P) post. 

§ 2. G6neral remarks. — As regards the powders of an executor or 
administrator, the general rule is that, he has an absolute power of disposal over 
the whole property of the deceased, and that such property can not be followed 
by his creditors into the hands of the alienee ; the principle being, that the 
executor or administrator must sell in order to discharge his duty as an executor 
or administrator, e. g. in paying debts and so forth, and that, “It would be 
monstrous if it were otherwise, for then no one could deal with an executor” 
should be liable afterwards to be called to account. [ fP’Aa/e v. 4 T. R. 

625 — Per Lord Mansfield] (2). 

It is this absolute power which has been conferred by the Legislature upon 
executors or administrators under the Indian Succession Act ; and so far as move- 
able property is concerned, it seems, the same power has been given to them by 
the Probate and Administration Act. Section 90, as it originally stood, by the 
words “with the consent of the Court*; restricted the power of executors and 
administrators, both as regards moveable and immoveable property. But by the 
present section, this restriction has been removed in respect to the disposal of 
moveable property, j || t has relation, now, it seems, only to immoveable property, 
See however, ^ 5 fSlfo, infra. 

The general principle is, as it has already appeared, that after the grant of 
administration^ the power of an administrator is equal to that of an executor. 


(i) See the speech of Sir Whiteley Stokes on the occassion of his presenting the Report 
pf the Select Comiftittee on tjjie BtH lor the Probate and Administration Act. 

(a) Wtns, ; Walker ^ Big. 148. 
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But by this section, an innovation seems to have been introduced into the 
principle. It is now provided that such power, so far as the disposal of immove- 
able property is concerned, is not the same in both, the executor’s power being 
subject to a restriction of one character and that of an administrator to that of 
a different character. An administrator whether with or without will, has, in 
fact, in respect to his power of dealing with immoveable property, been reduced 
to the level of a manager under the Guardians and Wards Act of 1890 (Act VIll 
of 1890) — nay, even lower than that. 


Noto : — This, ijjj may be submitted, is some what, anomalous. An 
universal legatee, having absolute power of disposal, under the terms of the will, 
after he has taken out letters of administration, is to have almost, the same 
power as a malK^er under the Guardians and Wards Act — a manager, who 
may be a person, having no connection whatever with the deceased. But 
this is not all ; for, inorder to obtain such letters, the administrator, is bound in 
all cases, to execute a bond with such surety as may satisfy the Judge, where as 
a manager under the Guardians and Wards Act is required to give such bond 
only “if so required by the court.” (i). This being so, it is not unreasonable to 
suppose that there may be persons who w'ill feel inclined to suppress their 
testators will in cases, where they might lawfully claim their properties without it. 


§ 2. (a) Nature of the powers conferred by the section Under 

Mohamedan I^w This section governs the powers of Mohamedan executors, 
so that, since the passing of this Act, the powers of Mohamedan executors, in 
cases, in which it applies, are no longer, determined by Mohamedan I..aw 
Mooshav, Sheik Essa^ 8 B. 241]. I he remarks of Sir Roland K. Wilson are 
however, very suggestive. He says “A Mohamedan testator, would naturally 
assume that the powers of his executor, would be limited by the genera^ rules 
of his personal law^, unless he enlarged them by express words and therefore 
the court would in most cases be giving effect to bis real intentions by treating 
the restrictions imposed by the law’ as being virtually imposed by the will. 'I he 
Legislature can hardly have intended that a Mohamedan executor without 
probate, should be able to make at his own will and pleasure, dispositions whicli 
are altogether for bidden by his own personal law and which are only permitted 
with the consent of the court by the general statute law to an executor with 
probate” (2). 

The powers, contemplated by this section are those, that are or may be excrci.sed 
by executors or administrators as such. It has nothing to do with the powers of 
a beneficiary or legatee. Where, for instance, A, bequeaths his properties to B. 
for life, with a direction to pay his debts and apply a specific portion thereof, 
to the management of a deb-sheba, B, being a beneficiary so far as his life 
interest is concerned, may dispose of that life-interest, without any permission by 
the court. But if B, is required to transfer any property to pay the debts of his 
testator, or to do any other act in the discharge of his dutiesJ^.an executor it is 
necessary that he should obtain the court’s order sanci||lig such transfer, 
unless the testator himself authorized it by his will. Thus probate or letters, 
do not effect the rights of any person beneficially interested in the estate 
[Joges Chandra Chuckerbuity v. Mohim Chandra Saha^ 1 1 C. W. N. CCXIXJ. 


(1) Act VIII of 1890 (The Guardians and Wards Act) SeC 34 (a). 

(2) Anglo M, L. 264. 
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§ 3 . Stagres of development of the powers of executors.— The 

development of the powers of Hindu Executors for the disposal of the properties 
of the deceased, may be divided into the following stages : — 

1st. Previous to the passings of the Hindu Wills Act in this stage 
the powers of executors beyond the jurisdiction of the Presidency towns, not being 
under the control of any Legislative enactment,* were held to be equivalent to 
those of managers of estates only, subject of course to the directions in the will 
[Sharo Bibi v. Baldeo Dass^ i B. L. R. O. C. J. 24 ; see section 4 (P) § 6 ante\, 
Their power to sell or motgage was thus identical with what is defined in 
Hunnooman Persad Panday v. Musst Babooee MunraJ Koonwaree [6 Moo. I. A. 
393 ]- 


2nd. After the passing of the Hindu Wiils Act, but before that of 
the Probate and Administration Act : — in this period, executors appointed 
by such wills as came within the operation of the Hindu Wills Act, acquired the 
same powers and interest in the property of their deceased testators as obtained 
under the English laW [Sheik Moosha v. Sheik Essa I. L. R. 8 B. 241 : Adminis- 
trator General of Bengal Prem Lai Mullick I. L. R. 21 C 732 at 757, 759 ; 
1 . L. R. 22 C. 788 at 796] see section 4 (P) § 6 ante, 

3rd. Under the Probate and Administration Act, 1881.— By this 
Act, the powers of Executors, wcie considerably reduced as it appears from the 
provisions of section 90 of that Act (see supra), 

4th. Under the Probate and Administration Act 1889.— Section 

14 of this Act, repealed the old section 90 and substituted for it, the section 
under notice, which is now the foundation of all powers of executors and adminis- 
trators for the purpose of disposing of the properties of the deceased. 

§ 4 . “Power to dispose.” — 'Fhese words include transfer by way of sale, 
mortgage, charge, exchange or lease. 'I'hey include a power of gift also \ but 
such a power would apparently be dependent upon the consent of the benefi- 
ciaries, [The Eastern Mortgage and Agency Co, v. Rebati Kumar Roy^ 3 Cal. 
L. J. 260 at 266.] 

§ 5. Power to sell.— An executor, is in the absence of any restriction 
imposed by the will, clothed with as full authority to sell, as is given to him 
by section 269 of the Indian Succession Act ; that is to say, his power to sell, 
where there is no restriction, is absolute and unqualified, absolute but subject 
to restrictions imposed by will and is not dependent on the permission of the 
court so that, he may sell in such manner as he may think fit,*’ [See In^fe 
Indra Chandra Singha\ Saraswati Dasi y. Administrator General of Bengal 
1896 1 . L. R. 23^. 580; In bonis Nanda Lai Mallick^ Ibid 9q8], The power ^ 
of an executor IPlsell, being subject only to the restriction, imposed by the will 
appointing him [In bonis Nando Lai Mullick^ supra\ this restriction, if invalid, 
the executor’s power, is unrestricted [foggobandhu Dey Podder v. Dwarka Nath 
Addya, I L. R. 23 C., 446]. 

This section, gives the executor merely the ordinary powers of sale that 
an owner would have, in so for as they are not limited by the will, and as such 
those powers must be subject to the usual rules of equity. It nb way supersedes 
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section 39* of the Transfer of Property Act (Act IV of 1882). Accordingly, 
where a testator by his will, gave, his widow’s maintenance, out of the income of 
his immoveable property, subject to a limited power of sale or mortgage, for 
special purposes, and it was found that a large part of the property was sold by 
the executrix with the object of defeating the claim of that widow, and that the 
purchaser was aware of the fraud thus committed, it was held, that the plaintiff, 
the said widow, was entitled to recover her maintenance out of the property in 
the hands of the purchaser, irrespective of the possibility of her claim being 
satisfied from other property. {Beharilalji v. Bat Raj Bai^ 1898 I. L. R. 23 
B. 342). Thus although a honafide — purchaser may be protected, one who 
acts in collusion with the executor for defrauding a beneficiary can not be 
protected by this Act So this section, is not intended to afford protec 

tion to unwarrantable and fraudulent dispositions by an administrator whose 
title rests on a grant absolutely void [ Dehendra Nath Dutt v. Administrator 
General^ Bengal^ 10 C. W. N. 673, 3 Cal. L. J. 422 I. L. R. 33 C., 713, 10 
Bom. L. R. 648 18 Mad. L. J. 367, I. L. R. 35 C. 955, 35 L. R. I. A. 109, 
12 C W. N. 802 8 C. L. J. 94-] 

Where the executors of a will transfer their interest in the estate of the 
deceased under section 31 of the Administrator General’s Act (Act II of 1874), 
to the Administrator General, the latter acquires, by such transfer, only such 
powers of disposition over the estate, as the executors 
Transfer of Exccu- themselves possessed ; so that for the purpose of this section 
tor^s interest sec. 31, the administrator General is not an administrator but an 
Act II, of 1874. executor in respect of the properties vested in him by the 

deed of transfer [/;, bonis Nanda Lai Mnllick, I. Jj, R. 

. 23 C, 908]. 

Where certain persons who were heirs of a deceased lady and had taken 
out letters of administration to her estate, limited to certain Gt)vernment Secu- 
rities, sold such securities to a bonajide purchaser under a writlen instrument in 
which the Vendors were not described as, administrators, 
Bonafide transac- it was held, that the failure to so, describe themselves did 
tion conveyance of affect the sale, in as niiich as tht^y were ('ntitled to sell 
fnterwts -^ch^aract c r more than their. own shares in such securities yet, the 
in which such con- entire purchase money, having come to their hands, they as 

veyance mad. administrators, were bound to administer the same, as 

part of the assets of the estate, the (piestion whether, they 
did so or not, not being one which would affect the title of the purchaser \Preo 
Nath Karar v. Surja Coomar Gosivami 1 . L. R. 19 C ; 26 West of England 
Bank V. Murch I. L. R. 23 Ch. D. 138 and Corser v. Cartwrit^ L. R. 7 H, L. 
731, followed in principle] (i). In this connection, it may be observed that 
where a person having several estates and interests conveys all his estates and 
interests in land, every such estate or interest which may not be vested in him, 

• Section 39, provides, as follows: — " Where a third person has a r^ht to receive main- 
tenance or a provision for advancement or marriage, from the profits of immoveable property, 
aind such property is transferred with the intention of defeating such right, the right may 
be enforced against transferee, if he has notice of such intention or if the transfer is gratuitous 
but not against a transferee for consideration and without notice of the right, nor against 
such property in his hands." 


(i) See Walker and Elg. 131, 
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would pss by the conveyance, although such estate or interest did not rest in 
him in the character in which he professed to convey the land \Gopal 
Majoomdar v. Mvddomutti Guptee 14 B. L. R. Q. C. 21, Preo Nath Koror v* 
Surja Coomar Goswami^ supra \ De Si/m v, De Siha I. L. R. 27 B. ,103, 
Soo/eman v. Rsikimtu/a^ 6 Bom. L. R. 890]. [But see Pura Sundari v. Bijraj 
Napahi (1910) 37 C. 362], Sir L. Jenkins C. J. held “it is the true interpretar 
tion of the deed, that has to be as certained ” overruling the objection qn the 
basis of the general words whereby the vendors purported to convey ” all their 
estate, right, title interest, claim, and demand in the property.” The question 
turned upon whether one of the vendors, joined the conveyance in the capacity 
of a sole surving executor and it was found that he did not do so and that such 
a contention was opposed to the natural meaning of the deed. 

A Hindu widow who has taken out letters of administration, may, under 
this section validly alienate her husband^s property, with 
Power of widow the permission of the court, even when there is no legal 
having letter. necessity \Kamikhpa Nath Mukherjee v. Hart Churn 

1899 I. 26 C. 607] see however Vinayakraov* Vidya 
Shankor (1907) 9 Bom L. R. 404]. Thus it seems, a bonafide purchaser or 
mortgagee is not required to enquire into the necessity for the sale or mortgage 
Ibid, But see Hunooman Pershad Panday v. Afusst Babooee Munraj 
Koomvaree^ 6 Mad. I. A. 393, as to such transactions before this Act was passed. 

The question, how far lands purchased from a Hindu devisee arc liable in 
the hands of the purchaser for the testator’s debts, stands on the same footing, 
as a similar question under the English Law. — The creditors of the testator 
may follow his lands into the possession of a purchaser from the devisee, 
if it can be proved that such purchaser knew (r) that there were debts of the 
testator, left unsatisfied ; and (2) that the devisee to whom, he paid his purchase- 
money, intended to apply it otherwise than in the payment of such debts. But 
a purchaser, ignorant on either of these points has a safe title, for no duty is 
cast upon the purchaser from the devisee, to entjuire whether there are any 
debts of the testator or to see to the application of his purchase money, even 
when there is an express charge of debts by the testator on the devised estate ; 
and this rule applies with greater force, when the devisee is also the executor 
and in such a case, the burden of proof is entirely on the 
♦Doctrine of notice creditor to show that the purchaser from the devisee had 
application of.— notice that the latter intended to misapply the purchase 
money [Gr indeer C hander Ghose v. Mackintosh^ I. L. R. 

4 C. 897, 4 C. L. R. 194. Solceman v. Rohimtula 6 Bom L. R. 800]. 


• Doctrine of notice: A notice is thus defined in the Transfer of property Act "(IV of 
1882 ) — k person is said to have notice of a, fact which he actually knows that fact or wheili 
but for wilful abstention from an enquiry or search which he ought to have made or gross 
negligence, he would have known it or when information of the fact is given to or obtained ' 
by his {igent under tlie eircumstances mentioned in the Indian Contract Act 1872. Section ^ 
229. 

[Section 229. Indian Contract Act, provides that A notice given to, or iuformatt^,. 
obtained by the agent provided, it be given or obtained in the course of the bu^ine^s 
transacted by him for the prineip \\ shall as between the principal and third parties, have tire 
same legal consequence as if it Had been given to or obtained by the principal]. This/ , 
definition, which is reproduced in the Indian Trusts Act (H of 1882] cprriMly codlflos 
the law as to notice which existed prior to the passing of the Transfer of Prdperty, Act 
J?c 7 /t (i887) 9 A. |i9t, 599J. ^ 
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Although, therefore executors, have full power of disposal over their 
testators estate and generally speaking, neither creditors nor legatees can follow 
the assets into the hands of the alienee, yet where the alienation is made fot 
purpose foreign to the will as mentioned above and the alienee takes with notice 
of such purpose, then he is in no better position than the executors, so that 
the assets can be followed in his hands by creditors as well as legatees [Go/am 
Hussein v. Bank of Bombay & Sooleman v. Rohimtula 7 Bom L. R. 407 S. c. 
Nom. Bank of Bombay v. Suleman^ 35 L. R. 1 . A. 130. 5 A. L. J. 661, 12 
C. W. N. 993 P. C ; 1 . L. R. 33 B. I, 8 C. L. J. 345, t8 M. L. J. 435 ]- But 
see post sec. 140 (P), 10 Bom L. R. 1065 (P. C.). 

The principle is “where a person who fills the position of an executor is 
found selling'*tjr mortgaging part of his testator’s estate, he is presumed to be 
acting in the discharge of the duties imposed upon him as an executor unless 
there is something in the transaction which shows the contrary.*’ This is 
applicable even where the executor purports to act as a beneficial owner being 
a devisee himself or where the testator’s estate is charged with payments of 
debts and legacies [Re Henson^ Chester v. Henson (1908) 2 Ch 356]. 

§ 6 Power to Mortgfagfe. — An executor’s power to mortgage is equal 
to his power to sell [Eastern Mortgage and Agency Co. v. Rahati Kumar Roy^ 
3 C. L. I. 260. Child 6^ Co. v. Thor/ey, 16 Ch. 1 ). 151], and he may not 
only mortgage any property of the testator but may also give the mortgagee 
a power of sa.\e [Seale v. Browny 1 . L. R. i A. 710 F. B. — Stuart C. J. dissenting ; 
Russel V. PlaicBy 18 Beav. 21]. But such power of the executor is always subject 
to the terms of the will. Thus, where certain immoveable property was devised 
by will upon condition that the devisee who was also an executor, should 
execute a mortgage of such property to the Official Trustee of Bengal for the 
time being, to secure the payment of a certain legacy and the devisee, with the 
intention of giving such effect to such condition mortgaged that property to his 
executors, it was held that the mortgage, not being in accordance with the 
terms of the will was invalid. [Vowghan v. Heseltiney 1874, I. L. R. i A. 753], 
where, however, such mortgage was made by virtue of the power conferred 
upon the executor by law, independently of the will, it was held to be valid 
[Gopal Narain Majoomdar v. Mudoomutti Gup tee y 14 B. T... R. O. C. 21] see 
post sec. 140 (P) to 142 (P). 

Mr Pomeroy says “notice" may, I think, be correctly defined as the information 
concernin,i( a fact actually Communicated to a party by an authorized person or actually 
derived by him from a proper source, or else presumed by law to have been acquired by him 
which information is regarded as equivalent in its legal effects to the full knowledge of the 
facts and to which, the law attributes the same consequences as would be imputed to 
knowledge (iL Notice is either actual or constructive but the legal effect of both when 
established is exactly the same. It is also called express or implied. Actual or express 
notice is the actual knowlec^e of a given fact, regularly or formerly communicated and 
constructive or implied notice is a conclusion of law from violent presumption which, the 
’^'courts will not allow to be controverted (2). The distinction between actual and constructive 
notice does not primarily, depend, upon the amount of the information, but on the manner, 
in which it is obtained or assumed to have been obtained. (3). It is to be observed 
however, that in this country, as it is apparent from the above definition, no such 
distinction is made between actual and constructive notice xs^in England, the definition 
being wide enough to include both. According to the definition constructive notice is 
that which is imputed to one, by reason of his wilful abstention from enquiry or by reason of 
his gross negligence or by reason of his agent’s knowledge. 

(1) Elg. Jur. i 594, 3rd Ed. 

(2) Sugd. Ven and Pur. 1040, 1041 ; Coote, most 370. 

(3) Pomeroy E. 2 per $ 595. 
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But bare authority to sell does not include authority to mortgage, p^vMed 
that “The executor shall pay all my debts ♦ * ^ ♦ if 
^^kcanti Chandra there be any difficulty in paying off the debts from the 
Chatter jee v. Krista money, due to me, the executor shall either sell the whole or 
Churn Acharjee, a portion of any estate or make any other settlement of the 

estate such as Patni or Durputni, &c., and shall pay off toy 
debts from the consideration-money thus acquired ; *’ it was held, that under this 
authority given by the testator the executor had no power to mortg^e any portion 
of the testator’s estate. [Kanti Chandra Chattopadhya v. Kristo Chum Acharjee 
3 C. W. N. 515 ; see Dinomoyee Dassee v. Tara Chand Kund^^ 1865, 3 W. R. 
Mis, 7] Similarly, a power to mortgage does not authorize a sale [Cook v. 
Dawson^ 29 Beav. 123] (i). But in Purna Chandrn Bakshi v. Nobin Chandra 
Gangopadhya [8 C. W. N. 362], it has been held that Kanti Chattdra 
Chattopadhya v. Krishna Churn Acharjee [supra] did not lay down any general 
rule, s6 that in the absence of any prohibition in the will, power to sell includes 
power to mortgage (see Theob 393 5th £dn). According to American autho- 
rities, power to sell does not include power to mortgage, no estate being given to 
the donee of the power [Parkhurst v. Srumbull (1902) Mach 90 N. W. 25.] 

Where a testator declared by his will that his widow should have full 
powers, but that during the life-time of his son, then a 

Tika Ram. minor, she should not have power to transfer without any 

V. legal necessity any portion of his property ; but that she 

Dy. Com.o/BaraBanki. should have power to mortgage the property to pay off 
Government revenue and to liquidate other debts payable 
by him ; and under this authority the widow, executed a mortgage of part of the 
family estate to secure the payment of the balance of interest alleged to be due 
on three previous mortgages which had been executed by the testator in his life 
time ; their Lordships of tiie Privy Council held, that the will conferred on her 
no greater power of alienating the family estate than she had under the Hindu 
law, and that the mortgage executed by her was invalid. [ Tika Rom v. The 
Deputy Commissioner of Bara BankL I. L, R. 26 C., 707 ; L, R. 26 I. A. 97 ; 
3 C. W. N. 573]. 

In Pandit Prayag Raj v. Gankoran Pershad Seivori [6 C. W, N. 787*) a 
mortgage by an administrator (although probate had been granted to him by 
mistake without the permission of the Judge, was held to be bad. 

Power to pledge :-^It seems power to mortgage, necessarily includes, power 
to pledge goods or moveable property. The restriction, inposed by this section, 
is not applicable to an executor’s, dealing with such property. He can 
therefore pledge^ apparently, under section 178 of the Indian Contract Act 
(IX of 1872) §^rt from his ppwer, inherent to bis office) as an ordinary per^n 
and where he does so, that section applies. But the proviso, to th^ section 
does not. For an executor, is in juridical possession of the goods of his testator. 
On this point Mr. Justice Davar holds that for a transaction to fall within the 
proviso, if must be established that the fraud or offence was committed by the 
powers against the la^riul owner and that be obtained the goods by means of an 
offence or fraud perpetrated against that owner. This being the proviso is 
not applicable to the case of an executor where he being in juridical possession 
oL his testator’s goods gets them, transferred to himself in order to misappro- 
priate ahd theh tn his personal capacity, pledges them with a third party who 
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has no knovledge of the fraud [i?. O. Selhna v. National Bank of India (1910) 

1 2. Bom. L. R. 870]. 

§ 7. Notes from Ensflish Authorities.— Under the English law, 
of great consequence that no rule should be laid down which may serve to 
impede the executors in their administration of the deceased’s estate, or render 
their disposition of such estate unsafe or uncertain to the purchaser. The title 
of the purchaser is complete by sale and delivery. He is not bound to see 
the money properly applied, although, he knew he was dealing with an executor 
“What becomet of the price is of no concern to him.” [Scotis. Tyler ^2 
Dick 725 per Ix)rd Thurlow]. (i) 

This observation is equally applicable to mortgages and pledges {Ibid), 
Hence in the absence of fraud, the fact that an executor may waste the money, 
is not sufficient to invalidate the sale or mortgage [ Whale v. Booths 4 T. R. 
625J (2) and where there is fraud it must appear that the purchaser or mortgagee 
perticipated in it, before the disposition can be rendered invalid, {Ibid). In 
equity, however, an executor or administrator, can make no valid disposition by 
sale or otherwise of the testator’s assets as a security for, or in paymant of his 
own debt oti the principle “ that the transaction itself gives the purchaser or 
mortgagee notice of the misapplication and necessarily involves his particiimtion 
in the breach of duty.” [Seoll v. lyier^ supra^ Hill v. Simpson^ 7 Ves. 152] (3). 
But where the executor himself is a specific legatee, he may effect a sale or 
mortgage of the specific legacy for the satisfaction of his own private debt, unless 
it can be shown that the purchaser or mortgagee knew there were debts of the 
testator unpaid. [Taylor v, Hawkins^ 8 Ves. 209]. (4) 

An executor or administrator has power to endorse a [)romissory note or 
bill of exchange made payable to the deceased or his order [Rawbinson v. SionCy 
3 Wills i]. (5) 

Executor’s power — delegation of. — Where a power of sale is given to 
executors, they can not sell by attorney. The principle is “ where a power is 
given, if a personal trust and confidence, be thereby reposed in the donee to 
exercise his own^ judgement and discretion, he can not refer the power to the 
execution of another.” [Combe’s case 9 Co. 75, see however Seale v. Brown 
I. L. R. I A. 710] (6). There is no distinction between a power given by 
statute and a powder conferred by will \Jogendra Chandra Dutt v. Apurna Dasi^ 
13 C. W. N. 1190.] 

If the executor be authorized to sell with the assent of A, and A die before 
assent, the power of the executor is determined [Daunt v. Annas Dyer 219 a] 
(7). If a mortgage is effected by an executor with the 
Disposal with con- written consent of every, beneficiary, winay fairly, be 
sart of beneficiary. regarded, as in substance a mortgage, by’ the benificiaries 
themselves [Eastern Mortgage and Agency Co. Ld. v. 
kabati Kumar Roy^ 3 Cal. L. J, 260, G^erv. Suydtr (1893) 140 N. Y. 394 
arid Durvea v. Mackey (1896) 151 N. Y. 204 followesj. 

(1) Wms. 939; Walker and Elg. 156; Hendi 366. See % B. GHose’s Mortgage, 247, 
3rd. Edn. 

^ (2) Wms. 939 ; Walker and Elg. 152. 

(3) Wms. 941 ; Walker and Elg. 153, Sttgd. V. & P. 8531 I ith E8n. 

(i) Wms. 942; Walker and Elg. 149. ^ ^ „ ... 

(5) Wms. 947 ; Walker and Elg. 159. 

(6) Wms. 948; Do. Do. 159. (7) Walker and Elg. 120 F. N. ^ 
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An executor may in some cases exercise the power of election. If for 
instance a lease is granted to A for ten or twenty years, as he shall elect his 
l^ecutor may upon his death, make the election, (i) 

§ 8* Disposal in contravention of this section, effect of.— As 

provided in sub-section (4), a disposal of property by an executor or adminis- 
trator in contravention of the provisions of this section, is voidable only at the 
instance of any person, interested in the property, and not void ab initio^ so 
that, a lease granted by an administrator for a term exceeding five years, is good 
and valid as between the lessor and the lessee \Shubhadra Da^a v. Chandra 
Kumar 8 C. W. N. 54. Eastern Mortgage and Agency Co. v. Rahati 

Kumar Roy^ 3 Cal L. J. 260, Sarbesk Ch. Basu v. Hari Doyal Singh (1909) 
14 C. W. N. 451, II Cal. L. J. 346]. But no person who is entitled to avoid 
a mortgage or any other transaction ought to be allowed to do so, in such a 
manner, as to enable him to recover property, which would otherwise be lost 
to him and at the same time, to keep the money or other advantages, which he 
has obtained under it. In other words, a person who seeks to avoid such a 
transaction must do so only on condition, that he should restore any benifit 
which he had received,' the principle being “ one who seeks, equity, must do 
equity.” Thus where the mother of the plaintiff, being the administratix to 
the estate of their maternal grand-father, executed a mortgage to repay a loan 
taken by the latter, it was held that the plaintiffs w^rc not entitled to avoid the 
transaction, though it was effected without Court's permission unconditionally, 
that is, without paying the debt for which the deed was executed \ Cfiaru 
Chandra Palv. Kali Das Chandra (1910) 13 Cal. L. J. 447, Eastern Mortgage 
and Agency Co. v. Rabati Kumar Roy, 3 Cal. L. J ; 2()o followed. See 
Sinaya v. Munisami, I. L. R. 22 M. 289, Tejpal v. Ganga, 1 . L. R. 25 A. 59.] 

Exception — Section 19 of Act VI of 1889, provides that a disposal of pro- 
perty by an executor or administrator who was appointed before the commence- 
ment of that Act and to whom, the provisions of this section, were applicable, 
shall not be void by reason only that the consent of the Court to the disposal 
of the property was not obtained. (See App. E.) 

§ 9. R6StriCtion« — From clause 2 of this section, it is apparent that it 
is open to a testator to impose restriction upon the powders and discretion 
of the executors, if in practice such restrictions prove injurious to the 
actual administration of the estate, it is equally open to the executor to 
apply for suitable direction to the Court \Eastern Mortgage and Agency 
Co. v. Rabati Kumar Roy, 3 Cal. L. J. 260]. Where a testator directed 
that “ if it become necessary to borrow more than 1000 rupees or to 
alienate any property of a greater value or to grant any pottah for any greater 
amount, then it might be done with the consent of N,” it was held that this 
was a binding Testriction upon the powers and descretion of the executor 
\Eastern Mortgage and Agency Co, v, Rabati Kumar Roy, supra]. The 
validity of such restriction, must be weighed with the consideration that the 
testator could only have, intended, that the assent of N. should be treated as 
essential upon the assumption, that it would not be unreasonably with held (/bid) 
But where a testator, directed his executor to manage the whole of his properties, 
through the Court of Wards, it was held that such direction did not amount to 
a restriction on the executor’s [In the goods 0/ Indra Chandra 

Singh, I. L. R. 23 C., 580]. 


(j) Wins., |)49; Walker and Elg. 160. 
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(a) A, a testator, executed a will and made the following provisions 
amongst others 

(i) “ I have certain personal debt, and I have debt also which is j^fcit 
with my brothers. In order to i^ay off the said debt, the executors shall sell, 
mortgage, or pledge, moveable or immoveable properties of my estate or shall 
let out putni or Mourasi Mokrari, the immoveable properties of my estate and 
they shall pay off the said debt from the proceeds.” 

(ii.) — “If the executors desire to sell the immoveable properties which I 
own and hold jn order to purchase more profitable properties than those, they 
shall be competent to do that even. 

The testator left five sons, of whom, two were minors and three of age. 

The major sons, in their capacity as executors, mortgaged 
Rajani Nath Mukho- a portion of the estate in favour of the plaintiff, for the 
padhya v. Rama Nath purpose of purchasing Other properties. In a suit, by the 
Mukherjce. plaintiff on this mortgage tlie question being, whether 

the executors, had power to bind the estate as against the 
minors, regard being had to the above mentioned clauses, it was held that those 
clauses were not meant, as limitations on the executor's powers. [Rajani Nath 
Mykhopadhyd v, Rama Nath Mukherjee, 3. C. ^\ . N. 483. Puma Chandra 
Bakshi V. Nobin Chandra Gungopadhya, 8. C. W. N. 362.] 

( 1 )) AVhere a testator devised all his moveable and immoveable projierty 
“unto the executors, their heirs, representatives, &c.,” to the uses and subject 
to certain trusts, thereby constituting them trustees also, and without authorizing 
the sale of any property for the payment of debts, directed them to hold “upon 
trust either to retain the same in their then present state of investment, or at 
the discretion of the executors to sell the same, or any part there of except 
♦ * * * and to invest the money to arise from such sale, as in the said will 
declared” ; it was held that, these provisions did not amount to a restriction on 
the power of the executors to dispose of properties, vested in them for the 
puriiosc of paying the debts of the estate. [/// bonis Nanda Lai Mu/lirk, 
I. L. R. 23 C. 908]. 

§ 10. Jurisdiction of the Court under the section.— Under, tRe 

section the power of an executor to dispose of any property, is subject to the 
restrictions imposed by the will, appointing him. Where therefore, there is no 
such restriction, the power to dispose is not dependent on the permission of the 
court and the court has no jurisdiction in the matter [In bonis Nanda Mullkky 
supra ; In bonis Pidra Chandra Singh I. L. R. 23 C, 580]. “Section 90” .says 
rigot J., “does not give the court power to intervene in the administration 
of the estate in the hands of the executor, save so far as to judge whether, 
under the circumstances, brought before it, it may seem right that he should 
have power under the Court’s order to act in contravention of a restriction 
imposed in the will, by disposing of any immoveable property specified in the 
order, in a naanner permitted by the order.” [In bonis Indra Chandra Singh^ 
supra at 590]. 

§ 11. ‘‘Person interested in the ppopepty.”— This words mean a 
person interested in the property, independently of the 
Jug^o B. Dey Fodder executor, whose alienation is sought to be avoided. 

V. Where, therefore, D, who was an executor and a residuary 

Dwarka N. Addya. legatee under a will, having obtained probate, sold certain 
properties covered by the will to one J., and a suit was 
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broogbt by a person, holding a decree gainst f), in his personal.; cap^tcity, to 
avoid such sale and to have it declared that the said proi)erties were liable; to be. 
sold in execution of his decree, it was held that such person was not mt 
“interested in the property,’ under sub-section (4), because, he derived, bj?' 
right not independently of D, the executor, but as a creditor of his in his 
personal capacity and not being a creditor of the estate of the testator and 
having no claim to his property, was not entitled to avoid the alienation made by 
D, even if such alienation, had been open to question by reason of its contravein- 
ing the provisions of this section \Tuggobandhu Dey Fodder V/ Dwarka Nath 
Addya 1896, 1 . L. R. 23 C, 446, Askutosh Dutt v. Durga ^aran Chatterjee^ 
1 . L. R. s C. 438 ; L L. R. 6 I. A. 182, followed]. So where the executor is a 
residuary legatee, it is not necessary to obtain an order of the Court for 
removing an invalid restriction [see sec. 125 (S), a;?/?] upon his powers of disposal 
as legatee [/uggo Bandhu t)ey Fodder v. Ihvarka Nath Addya^ supra\ 

§ 12, Who may apply for permission.— No one but an executor or 
administrator, has power to apply to the Court for per- 
Re. Indra Chaftdra mis'sioh, under this section. “The permission is to be 
Sin^^h. granted to him to assist him, if he needs such assistance, 

in carrying out the administration of the estate.” No 
permission is to be granted after the estate has been fully administered or where 
it is unnecessary for the purpose of administration [In re Nursing Chaftdra 
By sack (1899) 3 C. W. N. 635 followed in Lakhi Narain Chaiterjee v. 
Nandarani Debi (1908), 9 Cal L. J. 116]. " See sec. 45 (P) § 6 ante. 

The Karta of a joint Hindu family, who has taken out letters of adminis- 
tration, may also, apply for permission, if he wants to exercise the powers which 
jLhis section prevents him from exercising as administrator. That is to say a 
^^Karta by taking out letters of administration, ceased to have the wider powers 
of a Kurta [Ranjut Singh v. Amtilya Prasad Ghose \ 9 C. W. N. 923, 926; 
See Sharat Chundery, Raj Krishna Mukherjee^ 15 B. L. R. 350]. This is on 
the principle that, one by submitting to the jurisdiction of a court, renders 
himself liable to be governed by the rules of that court [See In re Ticravalier 
K. Mudali, I. M. H. C. R. 59]. 

Application for leave to sell should 'be made, not with the petition for 
grant, but after completion of the grant. [In the goods of Ram Lochan Gangooliy 
1 . C. VV. N. CXIX ; in the goods 0/ Juggo Mohan DaSy Ibid], 

§ 18* Disposal Invalidity of.— ^Section 19 of Act VI of 1889 enacts 
that “ notwithstanding ^anything in section 90 of the Probate and Administra- 
tion Act, i88i, a disposal of property by an executor or administrator who was 
appointed before the commencement' Of this Act and to whom, the provisions 
of that section, were applicable shall not be void by reason only that, the 
consent of the Court to the disposal of the property was not obtained.” From 
this, it is apparent that between the years i88i*and 1889,, neithe|||i^n executor 
nor an administrator had pOmtr to dispose of any property without tne permission 
of the Court. (See sec. 90,^ it originally stood, supra). But by the opecatipn 
# of this section, which is retrospective all such disposids are npw valid. .That is ^ 
say such disposals are not void by reason only that thf^ consent of the /Court 
was not obtained Rajani Nath Muk^m v. Km^^ 4 ^th Mukhefj^^ 1898 
j C W; 483, See Nath Karat Comdt G&s^miy (1891) 1 . L. 

R. 19 Ci, H if 34 -1 As tQ .Wl^hCf^tdity, depends upon taking out probate. 
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Execators discretion. — Executors enjoy a power of discretion 
as an incident to their office.^ But this discretion is very different from a 
special discretion or authority, as when it is given to them in express 
term by the will. In case of such special discretion, they are bound to 
exercise it according to their own judgment and it seems, if it is properly 
and honestly exercised, the Court has no authority to fetter it \Mouji Bhai 
V. Bhoy Rohim Bhoy^ 4 Bom. L. R. 199]. But in the exercise of 

their ordinary discretion, an executor is not to say “ I will do whatever in my 
discretion, I t^nk fit ” “ the onus lies on him to show that things were in that 
state, that it wad forced on him, to exercise a discretion one way or the other 
[See Gamer V. Moore^ 3 Dr. 283 per, kindersly]. (1) 

Where *a* testator made use of the following expression in his will with 
reference to expenses for pujahs &c. — “ You (f. e., the executors) are to pay 
my share of the expenses whatever that may be,” it was held that the testator 
did not intend thereby to give the executors such an absolute discretion in the 
matter as might deprive, the beneficiary under the will of any benificial interest 
in the estate [Nistarini Dassi v. Nanda Lai Bosu^ I. L. R. 30 C., 369, 385 — 
86, 7 C. W,. N. ’353, Mullick v. Mullick, i knapp 245, referred to] or in other 
words, that the estate was liable for what should be ascertained on enquiry, 
to be a fit and proper sum to be allowed to the executors for the expenses 
of the poojahs etc., regard being had to the position of the family and value 
and circumstances of the estate [Benod Behari Bosu v. Nistarini Dasi I. L. R. 
33 C. 180, 2 Cal. L. J. 189, 15 Mad. 'L. J. 331, 9 C. W. N. 961 P. C. 7 Bom. 
L. R. 887 L. R. 32 I. A. 193]. See post sec. 97 (P) § 3 and sec. loi (P) § 3. 
The Principle which ought to guide him in the exercise of his descretion as 
a guardian in dealing with the properties of the minor, may be laid down in 
the following words of Lord Watson in, Learoyd v. Whitehy [\2 App. c^; 
722 at 733]. “A trustee is not allowed the same discretion in investing the 
moneys of the trust as if he were a person Suijuris^ dealing with his 
own estate. Businessmen, of ordinary prudence may and freciuently do select 
investments which are mori' or less of a speculative character, but it is the duly 
of a trustee to confine him.self to the class of investments which are permitted 
by the trust and avoid all investments which are attended with hazaid”(2V 
The duty of guardians is primarily to preserve and not to add to the property 
of the minor \In re Cassuma/i, I. L. R. 30 B., 591, 8 Bom L. R, 883]. 

If however the deceased's estate is fully administered during the minority 
of such minor or before he is adopted, the executorship coming to an end he 
exercises simply the function of a manager. 

It may be remarked that guardians are trustees and stand in a fiduciary 
relation to their wards and administration and management, are not always 
the same thing. 

§ l5.«Executor*s power to borrow money.— An executor may 
borrow money for purpose of the estate^ • but in. Jhe absence of any special 
' power given by the will, he has no power fo chatge^is testator’s estate for such 
money or, generally speaking, no person can by contract with an executor, 
acquire a right against ti^ estate of the deceased. Thus, debts . incurred by the 
executor; are the debt&^d the creditor’s remedy lies against the 

• _ ; '■ ^ I, 

<i) "Walker & Elg. 164. 

(2) Pomeroy $ 2071- 2072. 
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executor and not against the estate [Hama Nath. Paul v. Kanai Lai 7 
C W. N. 104 ; Debendra Nath Biswas v. Radhica Churn Sen^ 8 C. W. N. 135, 
Farhall v. FarhallL.K. 7 Ch. 123, Fairland v. Percy ^ 3 P, & D. .217, 
Debendra Nath Biswas v. Hem Chandra Roy I. L. R. 31 C. 253, Byramji 
Rustamji v. Heera Bai 1 1 Bom. L. R. 2.50, Pillgrem v. Pillgrem, I. L. R. 18 
Ch. I). 93] (i). But if the debts are honestly incurred, the executor is entitled 
to be indemnified against them out of the estate, and the creditors are in equity 
entitled to the benefit of the executor’s indemnity (2). As regards money for 
purpose of business, it is impossible to carry on the same without borrowing, the 
duty of the executor is to apply to Court for necessary directions [AF Neilke v. 
Action (r853) 4 Deg. M. & G. 744, A.] But where the executor has express 
authority to increase the business, he is entitled to borrow money and secure 
the loan by mortgage of assets, outside the business [See Re Dimmock (1885) 
52 L. J. 494]. See infra § Excers power to carry on trade or business. See Sec. 
92* (B), § 9 

§ 16. Miscellaneous. — An executor is not competent to exercise any 
power of adoption, although such power niiay be given to 
Power to adopt. him conjointly with the testator’s widow, whether such 
widow is herself an executrix, or not. [Amrita Lai 
Dutt V. Surnomoyi Dasi^ I. L. R. 24 C. 589 ; 25 C 662 27 C. 996 ; L. R. 27 
I. A. 128, I. C W. N. 34S ; 2 C W. N. 389 ; 4 C. W. N. 549]. 

Neither, he can, validate an invalid alienation by 
Power to validate widow although, the next reversioner may by his will 
invalidate aUenation. empower him to do so \Hayes v. Horendra Narain^ 

I. L. R. 31 C 698.] 

„ . , An executor’s power of disposition may be lost by an 

poww*bt^oft*^” * arrangement, between himself and a creditor that the 
estate should be released [see Cassibai v, Ransordas 
Hufisraj^ I. L. R. 4 B., 5]. 

An executors is competent to institute a suit for the construction of the 
Executor may sue ^ testator [see Kar Saudds Ndthd v. LadkaDahu 

for construction of I- L. R. 12 B. 185, Byramj Jehangir Lamna v. Ratnagor 
his will. Jamesetfi Ratnagor L. R. 18 B. i]. See ante sec. 

61 (S). Infra, notes. 

Executor and Trust — Although an executor, as such may be regarded 

as a trustee for some purposes he not being an express trustee, the Indian 
Trust Act (II of 1882) does not apply to him ; so that he can not claim to act 
sunder section 34 of the ‘said Act [Trimbah Mahadeb v. Narayan Hori^ I. L. R. 
33 Bom. 427, II Bom. L. R. 495], 

Executor’s power to carry on trade or business,-^ An executor or adminis- 
trator’s duty is to close up and not to continue the business of the testator or 
or intestate, he is not, th^jefore, justified in continuing it without an express 
authority, given by the will 0® letters. But an- execufgor is justified in keeping “ 
a trading establishment, on foot rner^ for the purpose Of completing Orders 
given in the testator’s life time or of disposing of the $tock and good will to 
advantage [see (jlarrett v. Noble, 6 Seim i Cr. 

uy Wiiis; 14^-^-1422, loth Edn. Ing. 380—3®!, Walkisr and Elg. 332 — 235 Theob. 
719$ 5th Eda. '<>:? * * 

(g) Tk«ob./:j»w. 
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& J. 405].. The principle is that a trade is n jt transmissible, but is put an end 
to by the death of the trader. (1). Where authority is given to continue any 
trading business powers, should be expressly and liberally, given, as regards, 
adding to capital. [AVr^wan v. (1848), ii Beavr 280J and altering the 
nature or extending the operations of the business or to sell or wound it up, 
when it ceases to be profitable [see Devitt v. Keomey (1883) Tr. 13 Ch. D, 45], 
A testator directed that his business in cotton, cotton seed and cotton ginning 
should, in order to perpituate his name be carried on by Chuni Lai (testator’s 
daughter’s husband) so long as it could be carried on at a good profit but should 
it appear that the trade would suffer * * * Chuni r-.al should stop it. The 
testator’s widow F and Chuni 1 ^ 1 , were the executrix and executor respectively. 
After the testator’s death, they carried on the business in the testator’s name 
and incurring'tege liabilities, mortgaged the ginning factory to the defendant, 
Jethabhai. The deed of mortgage, however was executed by the executrix 
F and Rukmini wife of Chuni I^il suppressing the will. The ginning factory 
was sold in execution of the mortgage decree and purchased by the defendant 
mortgagee. In a suit by the beneficiaries, the sons of Chuni Lai, for a 
declaration that the factory was not liable to be sold and for other 
reliefs, it was held that the mortgage was by one member of the firm, 
with the consent and in formal cooperation of the undisclosed partner 
Chunilal the executor who had the implied authority of the testator to 
deal with the ginning factory in the ordinary course of business and that 
therefore the mortgage was valid and binding on the executor as principal 
and the suit was accordingly di.smissed \Jagguvan Das v. Ram Das (1841) 
2 M. I. A. 487, followed]. It was also held, that an executor carrying 
on the trade of his testator under a tcstamentory trust, does not violate his trust 
by carrying in conjunction with his executors who is not named as a trade 
trustee and further, though, the trade trustee is personally liable for the debts, 
he contracts in the course of business, he has a right to be paid out of the 
specified assets appropriated for that purpose and the trade creditors are not 
to be disappointed of payment so far as the assets, so appropriated are concerned. 
[Jethabai v. Chhotalal (1909) 12 Bom L. R. i, I, L. R. 34 B, 209, Strickland v. 
Symans (1884) 26 Ch. D. 248 followed]. 

Power to Compromise. — 'Phe executor or administrator has large powers 
to compromise. Such powers extending to claims of legatees as well as claims 
against the estate. [Re Houghton \ Hmvley v. Blaks (1904) i Ch. 622 ; Re 
Warren^ IVeedon v, Reading 32 VV, R. (Eng.) 9i6jfc The only question 

is whether he acted in good faith. 


207 . 
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-If an executor or administrator pufchases 
either directly or indijrjectly any piart of the 


270 (s) 

Purchase by execu- ~ 

tor or administrator propferty of ^the dec'eased, tbe sale is void- 

oi^deceasedspro- ifiBtance of any other person in- 
terested in the prop^ty sold. l 


(I) See wrms. i430*p, 1554 loth Edn. 
104 
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This section is in accordance with ffaH v. ffailef (1784)1 Cox. 134, 
which lays down that an executor is not to be allowed either im mediately or 
by means of a trustee to be the purchaser frorh himself 
Exccator not to of any part of the assets, but shall be considered a trustee 
dlrectIv**or in^ pcrsons interested in the estate and shall account 

directly, ^ " ibr the utmost extent of advantage, made by him of the 

subject so purchased. 

Thus a sale by an executor for the purpose of a resale to himself, is equally 
voidable v. Collingridge (1824) Jac 607]. An assignment of a legacy 

from a legatee under the will [Vaughan v. Heseltine^ 1874, I. L. R. I. A. 753, 
Barton v. HassarOy 3 Dr. &e. W. 461] and of debts due to the estate [Anan^ 
I salk 15s ; Exparti JameSy 8 ves 346], to and for the benefit of the executor, 
are also bad. “ One of the most firmly established rules is that person dealing 
as trustees and executors must put their own interest entirely out of the question 
and this is so difficult a thing to do in a transaction in which they are dealing with 
themselves, that the Court will not inquire whether, it has been done or not, 
but at once says that such a transaction can not stand ” [Cook v. CoUingredgey 
supra — per lx)rd Eldon], (i) 

But when an executor has renounced, he may purchase the assets 
[Mackintosh v. Barbery 1 Bing 50, 7 Moor 315]. He 
But a renouncing may also purchase, though, he has not, renounced, when 
executor may. he has not proved the will or acted in any manner, pro- 

vided he acts in perfect good faith and without anything 
inequitable in the transaction [Clark v. Clark (1883) 9 App cas 733, Barada 
Prasad *Banerjte v. Gajandra Nath Banerjccy (1909) 13 C, \V. N. 557 at 569, 
9 Cal. I. J. 383]. 

May pur(!hase from legatee— But an executor or administrator may pur- 
chase the interest of a legatee— An executor is in the position of a trustee and 
a legatee in that of cestique trust. This being so, such purchase, is only 
subject to the rule that if the transaction is challenged a Court of Equity, will 
examine inU) it, throwing upon the trustee the onus of proving that, it is above 
all suspicion and perfectly fair fSee Thomson v. East woody (1897) 2 A. C. 
216 at 236, Bongau v. Maephersony (1902) A. C. 197 ; see also Barada Prasad 
Banerjee v. Gajendra Nath Banerjee, (1909) 13 C. W. N. 557 at 5^5-566; 9 
Cal L. J. 383. See Barton v. Hassard 3 Drew & W. 461 ; Wms. 1488 n. (2) 
10th Edn.J 


92 (P) 

ZO8. . — Where there are several executors, or 

Powers of several ^administrators the. powers of all, may in 
ndi^l^Mors»er^I the.^bsence of any direction to the contrary 
aUcbronc. in the will Of grant of letters of adminis* 

tration, be exercised by one of them who has proved the 
will or takem out administration. > 


Powers o£ several 
executes or ad- 
. mlnistfators exercis- 
able by one. 





lUusirations 

{a) One of several executors has power to release a debt, the deceased (Wms. 95O.) 

. (A) One has powr to surrender a lease (Wms. 951.) 

(c) One has power to sell the property of the deceased moveable or immoveable (Wms. 
95*0 ' ’ ■ ‘ 

'd) One has power to assent to a* legacy (Wms. 952.) 

(e) One has power to endorse a promissory note payable to the deceased (Walker and 
Elg 167). 

if) The will appoints, A. B. C. and D. to be executors and directs that two of them 
shall be a quorum No act can be done by a single executor. 


I COMMENTARIES. 


S 1, The Section, 

55 2 . Settlement and Compromise 
S 3 . Attornment and absent. 

§ 3 . (a) Release of debt. 

.§ 4 . Sale 


§ 5 . Admission or confession, 

§ 6 . Suit or action, 

§ 7 . ^'"Any direction to the contrary. 

§ 8, “ Who has proved the will or 

taken out administration^^ 

§ 9. Any 0 fie 0/ them,'* 


§ 1. The section.— "i'his section is btised upon the principle already 
noticed [see sec 9 (P) ante] that “co-executors, however numerous, are regarded 
in law a.s an individual person*’ and “they have all a joint and entire authority 
over the whole property,” so that “the law doth esteem most acts done,‘hy or to 
any one of them, as acts done hy or to all of them.” (i). 

Executors and administrators, are thus etjiiaJ under this section, i.e., “one of 
several administrators, stands on the same ground and foundation with one of 
several executors.” [see Jacomh v. Harwood 2 ve.s, sen 267, 268] (2). 

This section ought to he read with sections 9 (P)and 11 {V) ante. 

§ 2* Settlement and compromise.— One of several executors may 
settle an account with a person accouiitahle to the estate, and in the absence of 
fraud, such settlement will be binding on the others, though they may be 
dissenting [Smith v. Everett^ 27 Beav 446J. But where one of three executors, 
being liable to the testator^s estate, jointly with a creditor of the deceased, 
compromised the claim of such creditor, the effect of which was to relieve him 
from his own liability, it was held that such compromise was not binding and 
it was set aside at the instance of the co-executors. [Scott v. Lord 8. Jur N. S. 
249 ; See De-Cordova v, De-Cordova 4 App. Cas. 692] (3) See § 9 infra, 

§ 8. Attornment and assent* — As the assent to a legaqr by one is 
the assent of all, so the attornment of one executor is the attomm^t of the rest 
(4) see illus. (d) and sec n 2 (P) § 3. 

So, if one of seveml executors be a legate^ his single assent to his own 
legacy, will be sufficient to vest the complete title in blmfleif. Again, if the 

(1) Step T. 484 ; Wms. 950 

(2) Sbep T. 4^5 Wms. 954, WiSce and Elg. 167. 

(3) Wms. 9 So; Waller and Elg, 159, 

(41 Sbep. Touch 485, Wms 95I1 9j3. 
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subject of the legacy, be entire and be given to all the executors, the assent of 
one of them to his own portion will be binding upon the others, (i).. 
See illus (d). 

§ 8. (a) Release of debt. — So a release of debt by one of several 
executors, is valid and shall bind the rest \Jacofnb v. Henvood^ 2 ves. sen 267], 
But such debt must be a debt, which subsists as a debt due to the deceased 
and not a debfj which has merged into a decree in favour of all the executors. 
Hence one of several executors can not give a valid discharge for the full 
amount of a joint decree passed in favour of all the executors. Order 21 rule 15. 
of the Code of Civil Procedure, (Act V of 1908) under which one of several 
decree-holders can not give a valid discharge for the whole amount of the decree 
[Tatnman Stngh v. Lachhtnin Kunwari^ I. L. R. 26 A. 318; Motiram v. Hannu 
Prosady Ibid 334] recognizes no distinction between decree holders, who are 
executors and other decree holders [Lochman Das v. Chaturhhuj Das, I. L. R. 
28 A. 252, 3 A. L. J. 49, A. W. N. (1906), 16.] 

§ 4 u Sale. — As regards power of sale, Sir Whitley Stokes is of opinion 
that it is desirable to have all the executor^s consent, in order to guard against 
the possible event of a sale, being made by any other executor. (2). 

Although, one of several executors may bind his co-executors by sale, it is 
not to be inferred that such an executor is the agent of the others so as to bind 
them by his contracts, on the contrary, one of several executors, cannot bind 
his co-executors by contract [Turner v. Hardey 9 M. and W. 770] (3). 

§ 5. Admission or confession and acknowledgment.— Admission 
or confes.sion of one executor will bind his co-executors, so that judgment 
may be given upon such admission against all [Simpson v. Gutteridge i Mad. 
616 ; Chandra Kanta Mitter v. Ram Narain Dey A/Mar, 8 W. R. 63.] (4), 
similarly, one of several executors may bind the deceased's estate by his ac- 
knowledgment under sec. 20 of the Indian Limitation Act XV of 1877 {Chandra 
Kanta Mitter v. Ram Narayan Dey Sirkar, Supra]. 

§ 6* Suit or action. -^Where there are several executors,' they must all 
join in bringing suits. (5). But if one only has proved the will, the others need 
not be parties, though they have not renounced [Davies v, Wiiliams, i Sim 5. 
But see Brookes v. Stroud, 1 Salk 3] (6). Where, however, one or more of 
several executors have entered into a transaction without disclosing their 
character as executors, they may sue in respect of such transaction without 
making their ca executors parties [Brassing/on Ault, 2 Bing 177; 9 Moo 
340] (7)- Thus one of several executors or administrators, who has alone sold 
any of the goods of the testator, may alone sue for the price, without disclosing 
his executorship (Ibid). So if any property of the deceased be taken out of the 
possession of one of several executors, he may sue alone to recover it. (8). 

Under section 438 of the code of Civil Procedure (Act XIV, of 1S82), 
correspond to order XXXI, rule 2 of Act V of 1908 of new code of Civil Procedure, • 

(1) WmB952. 

,(a) Stokes 173. * 

(3) Wms 954, Walker and Elg. 167. 

- (4) Wms^ 951 Walker and Elg. 165. 

(5) See Wms. 960. r$75. 

{ 6 } Wms. 19^ : Walker and Big. 167. But See Wms 1875 ; Walker and Ele. ioi. ’ 

17 ) vWiilker and Big, 167. ^ 

(9) Wm» 654. 1877. 
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where there are sefveral executors or atlministrators, they must all be made 
parties to a suit against one or more of them ; but executors who have not 
proved their testator’s will, and executors and administrators, beyond the local 
limits of the jurisdiction of the court, need not be made parties. As to 
executors who have proved their testator’s will, but are beyond the local limits 
of the court’s jurisdiction, the rule seems to be that they also need be made 
parties. \Saradindu Roy v. Dhirendra Kant Roy Choudhury^ ^ 4^4* 

See Hafizabai v. Kazi Abdul Karim^ I. L. R. 19 B., 83]. Where a suit for the 
purjjose of a motion for a receiver against one only out of the three executors 
was held to be good, the executor, so made a party having taken out probate. 

Where permission was given by Government to occupy a certain plot of 
land and the -order granting permission was on these terms that it is 
resumable at the pleasure of Government, but in all practical cases, one month’s 
notice of resumption will be given and it was found that at the time of serving 
such notice, that plot was in the joint occupation of three executors appointed 
by the will of the last occupier, but the notice was served upon one of these 
executors and the sufficiency of such notice was disputed ; it was held by Sir 
L. H. Jenkins C. J. that the notice not being condition precedent to the right 
of resumption, the service upon one of the executors, was good, his Lordship 
-being of opinion that, even if it be assumed that notice is a condition precedent 
to the right of resumption, that provision (for one month’s notice in all practical 

cases) has been satisfied by the notice being given to one \^Secretary of State v. 

Vamanrow^ I. 1 ^. R. 30 B. 137, 146]. 

Although, one of several joint decree-holders may apply for execution under 
sec. 231 of the Code of Civil Procedure (Act XIV of 

1882 or 2» R. 15, Act V of 1908), for the benefit of all, 

^*^^**’ from the fact that one of such decree holders though an 

® ’ executor, can not give valid discharge for the whole 

amount of the decree, the inference seems irresistible that 
all the decree-holders, when they are executors, must apply for the execution of 
a joint decree, passed in favour of all. [See Lachtnan Das v. Chaturbhuj Das 

J. L. R. 28 A. 252, 3 All L. J. 49, All W. N. (1906) 16.J See § 3 a Supra, 

§ 7. ‘‘Any direction to the contrary.”— Ulus. (/) is an exaniple of 
such direction. Sir Whitley Stokes is of opinion that, to speak in his own 
language, “no one will now be safe in dealing with a single executor, unless h6 
sees the probate and ascertains either that no other executors were appointed 
by the testator or that the will contains no such direction as that mentioned in 
the illustration.” 

This illustration shows that one of several executors, has all the powers 
which the Legislature, have thought fit to confer upon a sole executor, unless 
the will, otherwise directs. 

As regards, administrators without will, it is apparent, such direction must be 
given by the court for the words are “any direction to the contrary in the will or 
grant of letters of administration.” With regard to joint administration the well 
established rule of English I^w is, that the Court is to prefer a sole, to a joint 
administration [Earl of Warwick v. Greville^ i Phill 126]. This rule rests 
upon very good ground. But where joint administration is, notwithstanding, 
preferred and there are, as a matter of fact several administrators, it does not 
seei^ to be clear on what principle, the court will act for the purpose of giving 
the necessary “direction to the contrary.” In case of administration with the 
will annexed, is not the court to follow the directions in the will ^ 
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This is an additional restriction on the powers of administrators. 

§ 8. **Who has proved the will, or taken out administration/’ 

That is to say; grant of probate or letters of administration is a condition 
precedent to one of several executors or administrators acting singly. [See 
Safya Prosad Pal Chaudhury v. Mali Lai Pal Choudhury,^ 1 . L. R. 27 C. 683J. 
Does this ^jgion, then, mean that, where there are several executors, “jm 
intermediate^fets” (see sec. 12 (?) are to be done by all the executors 

jointly. Is the power again exercisable by one only who has taken it out, the 
rest ha\'ing refused or renounced ? [See Satya Prosad Pal Choudhury v. Mod 
Lai Pat Choudhury^ Supra], 

§ 9 . ** Any one of them/’ — The plain meaning of these words, scenes 

to be that, when one out of several executors or administrators, takes out probalc 
or letters of administration, that one may exercise all the [lowers alone ; bat 
when two or more of the several executors or administrators have taken out sucti 
grant, they must all act jointly. looking, however, to the rule that probates, 
granted to one of several executors enures to the benefit of all [Brooks v. Stroud^ 
1 Salk 3] it seems to be immaterial whether probate is granted to one only ot 
to one or more (i). 

In Safya Prosad Pal Choudhury v. Moti Lai Pal Choudhury [I. L. R. 27 
Cal. 683], the testator appointed five executors and 
Satayg, Profiad Pal empowered them jointly to alienate any property for 
V. [layment of debts and to borrow money, for the improve^ 

Uotilal Pal, ment and preservation of his estate. One only of the 

executors, having obtained probate (the others having 
refused to accept service) it was contended that the executor alone was not 
competent to exercise the powers of an executor, when the testator directed 
that they should act jointly. It was held, that the effect of this section, so far 
as it relates to executors, is, that where several executors obtain probate aikl 
the win directs them all, to act together, none of them can act singly ; but Unit, 
the section is not intended to disqualify, by reason of any’ such direction in the. 
will, one of several executors who alone has obtained probate, the others,, havii^ 
either renounced or refused to accept service. Such an executor is, therefore, 
competent to borrow money [Crawford s, Forshaiv L. R. 2 Ch. 261, Dowse 
Coxe^ 3 Bing 20]. As regards power to borrow money. See sec. 90 (P) § 15 
ante. 

Where one may restrain another. — If an executor before obtaining probate^ 
improperly deal with the property of the deceased, the court may on the appli- 
cation of his, co-executor, cause an injunction to be issued restraining the former 
[Re Moorey 13 P. D. 36, following Ri Parkar 54 L. J. Ch. 694], 


272 (s) 

StifVivalol powcfB 
on deatk ol one of 
simrid executors or 


— Upon the death of one or more of several 
executors or administrators, all the powei$ 
of the office, become, in the absence of any 
direction to the contrary, in the will, or. 


(IJ. vWpf . ; Walker & Elg. ,04. 
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grant of letters of administration, vested in the survivors 
or survivor. ‘ 


NOTES AND COMMENT ARIES. 

I 1. The section. §3. “ All the powers Hf ihe office. 

§ ** Direction to the contrafy.^' § 4. “ Or grant af administration'^ 


§ 1. The section. — This section is evidently based upon Flanders v. 
Clarke (3 Atk where it is laid down, that the power of an executor, with- 
out being deterimned by the death of his ico-executor, survives to him ; and also 
upon V. (Cas. temp. Talbot 127) which prescribes a similar 

rule as regards the survival of the powers of an administrator on the death of 
one or more of several administrators (i), See sec 1 1 (P) ante. 

§ 2 . “ Direction to the contrary. ’’ — in Hara Coomar Sircar v. 

Durg^ Moni Dasi^ [1894 1 . L R. 21 C 195 J, the testator 
Hara Coomar Sircar devising the bulk of his property to his minor grandson, 

• V. Protap Chandra Sircar, appointed his wife Durga Moni 

Durga Moni Dasi. Dasi and brother Jagabandhu Sircar to be his executors, 
and directed that, if before Sreeman Protap Chandra 
Sircar attains majority Jagabandhu dies, then Hara Coomar Sircar will be, 
executor in his place ; and in case of Durga Mon i’s death the minor’s mother 
Nistarini will be executrix in her place.” Jagabandhu died before the minor 
attained majority, but the powers of the ofifioe did not vest in the survivor, 
Durga Moni Dasi, because, in accordance with the .said direction of the testator, 
Hara ('oomar Sircar was ordered to be appointed to fill up the place of the 
deceased Jagabandhu Sircar. 

§ 3. “All the powers of the office.”— ‘These words seem to refer 
to such powers as are incidental to the office of executors and can be exercised 
by them executors i.e,, by virtue of their office only. There is a distinction 
between powers which are annexed or incidental to the office of executors, and 
powers which are specially conferred on them by the testator. In the former 
case, any person who fills the office is liable to exercise them but in the latter, 
sometimes a difficulty arises in ascertaining whether the powers, are given to 
the executors as such or to the persons named. (2). In Amrita Led Dutt v. 
Surnomoyee Dasi [i C. W. N. 345, at 358 ; I. L. R. 24 C., 589], Mr. Justice 
Jenkins expressed an opinion to the effect that, where a power was vested in 
executors (though jt may not be one reposed in them by law), if on the true 
construction of the will, it appears that the power was coupled with the 
executorial office, it will survive to the holders for the time being of the office, 
as though it were a power attached to the office by law. 

§4* Op grrant of Admilli8tFatiOIl.”‘-^Here again, the Court will, 
determine in the case of several administrators, . whether upon the death of 
any one or more of them the powers of the office shall become vested' in the 
survivors, and pass orders accordingly, givirig “ direction to the coritraty,” or 

(i) Wins. 481, 955 ; Walker and Elg. to, 165, 2 Camp anl, Cas 1340. 

(a) See Wms. 959. . . , ^ 
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ic^ermse. It.^jBBQinSr this must be done at the time when the grant of letters 
of administiation is made. [See supra, sec. 92 (P) § 7 ]. 


210 . 


-.73 <s) 


Powera of adminis- 
trator of effects un- 
administered. 


, — The administrator of effects unadminis- 
tered, has with respect to . such effects, the 
same powers as the original executor or 
administrator. 


NOTES AND COMMENTARIES. 

§ 1* Effect. — It appears to be settled by authority that the word 
“ effects,” is confined to personal property and does not include realty unless 
an intention appear to the contrary. It has been held to apply to real estate 
also ; and standing, alone, it will pas.s the whole of the testator's residuary estate 
[Campbell v. Prescott^ 15 Ves. 507]. So, in this section, the word seems to 
have been used as synonimous with property ; and like all other words of 
similar import, it is always liable to be controlled by the rule of ejusdem generis 
[Rowlings v.JenningSf 13. Ves. 39, 46] (i) See anfe sec. 250 (s) n. 

§ 2« Unadminlsteped.**— See section 45 (P). 

§ 3« ^‘The same powers &0.*’ — The administrator of effects un 
administered, is. as already seen (sec. 45 (P) anle\ teachnically administrator 
do bonis non. Such an administrator, becomes the only personal representative of 
the original deceased ; and in as much as he succeeds to all the legal rights 
which belonged to the former executor or administrator in his representative 
character, he enjoys the same powers and authority, as the original representa- 
tive, v. Chaband, i Barn, and Crc.ss 154] (2)- 
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Powers of adminis- 
trator during minor- 
ity. 


— An administrator, during minority has 
all the powers of an ordinary administrator. 

See secs. 31 (P) and 32 (P) ante. 



9 6 (P) 
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Powera of marric4 
executrix or admi- 
ntstratrix. 


, — When probate or letters of administration 
shall have been granted to a married 
woman, she has all the powers of an ordi- 
nary executor or administrator. 


U) MaindCi SS i Wms. 1184; Flood. 150-53. 
(a) WnWr W!» 9*s» 9^5 : Walker and Elg. 65. 
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^ tJnder o*der XXXI, rule 3 of the Code of Civil Procedure (Act V wf t^oS 
which corresponds with Section 439 of the C. P. Code of 1882, umess the 
Court directs otherwise, the husband of a married^trustee, administratrix, execu- 
trix, shall not as such be a party to a suit, by or against her. The word trustee 
was omitted in section 439. 

This section adopts the rule which was in force in England, down to 188^ 
That rule provided that a married woman could not become an executrix and 
perform any act of administration without the consent of her husband [See ante 
sec. 4 (s) secs. 8 (P) and 13 (P).] 



CHAPTER VII. 


OF THE DUTIES OF AN EXECUTOR OR ADMINISTRATOR. 
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97 (P) 

276 (s) 


— It is the duty of an executor to provide 
funds for the performance of the necessary 
funeral ceremonies of the deceased in a 
manner suitable to bis condition, if he has left property suffi- 
cient for the purpose. 


As to the deceased’s 
funeral ceremonies. 


NOTES AND COMMENTARIES. 

8 1. The Section, § 3 . Funeral ceremonies, 

g 2 . Executor's duty (as a trustee) § 4 . “ Suitable to his condition'' 

standard of : — § 5. Property sufficient for the pur- 

§ 2(a). Executor^ s duty as a manager, pose," 


§ 1. The Seotion. — The corresponding section of the Indian Succession 
Act, which is section 276, materially differs from this. Under section 276 it is 
the duty of the executor to perform the funeral ceremonie.s, but under this 
section, his duty is only to provide funds for the performance of the same. The 
reason for this difference is evidently the fact that, the funeral ceremonies of 
the majority of persons for whom the Probate and Administration Ac t, is 
intended, that is, the Hindus, are required to be performed, under their shastras 
by persons w'ho may not be appointed executors. In other words, any 
one, irrespective of caste br creed, may be a Hindu executor, but not one, who 
is not within certain degrees of relationship with the deceased can perform 
his funeral ceremonies. 

It is noticeable that this section .speaks of an executor only, and makes no 
mention of an administrator. ^ 

§ 2. Execi^top’s duty (as a trustee) standard of The duty of a 

trustee, js not to take such care only as a prudent man would take, if he had only 
himself to consider ; the duty, rather is to take such care, as an ordinary prudent 
man would take, if he were minded to make an investment, for the benefit of 
people, for whom, he felt morally bound to provide. That is the kind of 
business the ordinary prudent man, is supposed to be engaged in and unless 
this is, borne in mind, the standard of trustee’s duty, will be fixed too low, lower 
d|an, it , has evej yet been fixed.” [Linley L. J. in Ee JVAiteley {iSS 6 ) 

Ci tf, Zard Blackburn in Speight v. Gaunt 22 C. D. 727 J. 
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It would seem that an executor, is never an express trustee, where a legacy 
or share of residue is given direct to the legatee and not to the executor upon 
trust to pay it to him (i). 

As to where executor converts himself into a trustee : — See ante sec. 7 (P) 

§ 5 F. N. 

§ 2(a). Executor’s duty as a managrer It appears that management of 
the deceased’s landed property, where there is such property, is one of the legiti- 
mate duties of an executor, although, neither the definition (of executor) nor 
the provisions of this chapter, seems to contemplate any such thing. In 
EngMhidj a gr^ change has been made, in the duties and functions of an 
executor by the Land 'I'ransfer Act of 1897. The Succession Act being based 
on the law of wills of personalty, management of “estates” was out of the 
(question and accordingly the definition was limited to the “executor of the last 
will of a deceased person.” See supra^ Def. & Sec. 4 (P) § 7 F. N. 

Before the Hindu wills Act,- an executor was regarded simply as a manager, 
having no legal character: And since the passing of that Act notwithstanding 
the provisions of this chapter and the definition of the term executor manage- 
ment of estates has in practice been always considered as one of his legitimate 
duties. This will appear to be clear from the fact that, as laid down in Ranjit 
Singh V. /agannath Prosad Gupta [I. L. R. 12 C. 375] debutter property can 
not be fully administered, such property being endowed in perpetuity. And 
in Mirza Kurratalain Bahadur v. Peory Sakeb (1905) i C. L. J. 594 (P. C.)]. 
Sir Arthur Wilson Said “The title thus conferred upon any executor who h^ 
obtained probate, is obviously convenient, as tending to facilitate the adminis- 
tration of the estate of the deceased and the adjustment of the rights of all 
parties connected with it.” Thus it follows that administration of an estate, 
includes its management or that, where there are landed properties, administra- 
tion and management, mean the same thing, so far therefore as such properties 
are concerned, there is no distinction between the functions of an executors and 
those of a manager. 

If after, a testamentory guardian has obtained certificate of administration, 
the executor who is a different person, applies and takes out probate which will 
prevail ? Is a certificate of administration, on behalf of a minor to be superseded 
by probate ? Where is the law ? 

This appears to be the rule specially where an executor is directed to hold 
and manage the property of the deceased during the minority of the testators 
son or where he is specially appointed, for the period of such son’s minority. 
As regards the duties of a manager where there is a minor Lord Watson Says. 
“A trustee, is not allowed the same discretion, in investing the mone]^s of the 
trust, as if were a person suijuris dealing with his own estate. Businessmen 
of ordinary prudence may and frequently do select investments, which are more 
or less of a speculative character ; but it is the duty of a trustee to coniine 
himself to the class of investment which are permitted by the trust and avoid all 
investments which are attended with hazard ”(i) \Learoyd v. Whikley 12A 
pp. cas 727 at 733]. The duty of ^rdians 1$ primarily to preserve and hot 
to add to the property of the minor, (In re Cassumali, I. L, R. 30 B. 591 ; 
8 Bom. L. R. 883). ^ ^ 

Ji) Walker & Elg. 309. 
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If however the deceased’s estate is fully administered duritig minority of 
such minor, or before he is adopted the executorship corning to an end he 
exercises simply the furictions of a manager. It may be remem herd that guardians 
are trustees and stand in a fiduciary relation to their wards and that administra- 
ttion and management are not always the samething. (i) 

§ 8. “Funeral Ceremonies.”— So far as the Hindus are concerned, 
the expression "funeral ceremonies” seems to be intended to include all the 
ceremonies commencing from Boitarini or death>bed ceremonies to the end 
of Ekoddiskta Sraidha. These are the deathbed ceremonies, the cremation 
{Ceremonies, and the Sraddha ceremonies including all minor intermediate cere- 
rmonies (2) see sec. 10 1 (P) infra. 

s 4. “Suitable to his condition.”— As a general rule, in providing 
funds for the funeral ceremonies, the executor must take care “not to exceed in 
funeral pomp : specially, if it be so, that the estate will scarcely reach to pay 
the debts” ; and if he is not perfectly certain as to the solvency of the deceased’s 
estate, it is his duty to incur only such expenses as are absolutely necessary. (5). 
The fund must vary in every instance, “not only with ‘the station in life of each 
particular testator, but also with the price of the requisite articles at the 
particular place.” [Edivard v. Edward^ 2 Cr and M. 612 ; 4 Tyrwh 438] (4). 
In determining the suitableness of the fund the only question to be considered 
is, whether the sums allowed are more than, what had 
Mullick V. Mullkk. usually been expended at the funerals of persons of the 
same rank and position as the deceased. [MuIHck v. MuUicky 
I knapp 245]. Extravagant funeral expenses will not be allowed [See Bridge v. 
Brown \ 2 XVCCC 181]. A monument may, however, be allowed when the 
estate is solvent [Moulton v. Smithy 16 Rhode Island 126; Van Emony. 
Superior Court 76 California, 589, Ferrin v. Mynek^ 41 N. Y. 325]. 

§5. “Property sufficient for the purpose.”— If sufficient pro- 
perty has not been left, are the ceremonies to be wholly dispensed with ? It 
seems, that the question must be answered in the negative ; for, in England, even 
where the estate is insolvent, expenses for coffin and ringing the bell, and the 
fees of the parson, derk and bearers, have been allowed (Shelly’s case, i Salk. 

*96) (s)- 

It is, however, reasonable that in as much as an executor can not be 
always in a position to ascertain the real condition of the testator’s monetory 
affairs before the funeral, he will not be held responsible on light grounds even 
for undue extravagance. This must be so where the testator’s will by making 
provisions for substantial legacies, misleads the executor. [See Stag v. Bm»kr^ 
3Atkii9](6). ^ 

Funeral of See sec. 276 (S). 


(I) Pomeroy f 1074 pp. 2071-2072. 

{ 2 ) See J. N. Bhattacherjees, Common H. L., Part XV, 2nd Edn. and Tagore L. Le^ure 
1080 Lr6Ct* ]]l« 

(j) Shep. Touch. 476; Wins. 972; Flood 467 ; Wriker & Elg. 171. 

(4) Wh».974; Walker and Eig. 274. 

(5) Wms. 973. 

ffi) fm: ; 
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’ il4, An executor or administrator: sliall, 

within six months from the grant of pro- 
inventory and bate or letters of administration or within 
account. further time as the Court which granted 

the probate or letters may from time to time appoint, exhibit 
in that Court an inventory containing a full and true estimate 
of all the property in possession, and all the credits, and 
also all the-debts, owing by any person to which the executor 
or administrator is entitled in that character, 

and shall in like manner, within one year from the 
grant or within such further lime as the said court may 
from time to time appoint, exhibit an account of the estate, 
showing the assets which have come to his hands and the 
manner in which they have been applied or disposed of. 

(2); The High Court may from time to time prescribe 
the form, in which an inventory or account under this 
section is to be exhibited. 


(3) . If an executor or administrator, on being required 
by the Court to exhibit an inventory or account under this 
section, intentionally omits to comply with the requisition, 
he sha,Il be deemed to have, committed an offence under 
section 176 of the Indian Penal Code. 

(4) . The exhibition of an intentionally false, inventory 
or account under this section shall be deemed to -be an 
offence under section 193 of that code. 


NOTES AND COMMENTARIES. 


§ 1. The section 

§ 2« The contents of the inventory 
§ 3. '‘^Property in possession** 

§ 4. Assets^* 

§ 5. Or administrator 
§ 6. ^^From time to time appoint** 

§ 7. Omission to comply and penalty 


§ 8. Account 

§ 8. f fl) Account from co-executor 
,§ 9. Miscellaneous 
§ 10. Value of such proper^* 

§ 10(a), . Judgds pozoers as regards in- 
ventory and account 

§ 11. Executor* s representative^ liability 
of: — to exhibit inventory and 
mount 
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§ 1. The Sdetion. — The section was substituted by section 15 of 
VI of 1889 for the section formerly numbered 98, which provided as follows ^ 

An executor or administrator shall writbin six months from the grant of probate .or 
letters of administrationuffXhibit in the court by which the same has or have been granted <afi 
inventory containing a full and true estimate of all the property in possession, and alld^K: 
credits, and also all the debts ovring by any person or persons to which the executor dor 
administrator is entitled in that character and shall in like manner, within one year fromethe 
date aforesaid, exhibit an account of the estatei showing the assets that have come to dvia 
hands, and the manner in which they have been applied or disposed of. 

The rule in the first para of the section is opposed to the present practice 
in the English Courts. According to such practice in England, an executor nr 
administrator is not bound to exhibit inventory or account unless cited for that 
purpose at the instance of a party interested, (i). 

(Clause 3). — It seems, although, there is nothing in the section, empower- 
ing the court to enforce, submission of inventory or account, the court may, 
under this clause,* require, ex officio^ that an inventory (oa. account) shall <be 
exhibited. The clause seems to be based on the authority of Phillips v. Bi^eil 
[(1811) 1 Phil, 240, also Pe Williams (i88i) 3 Hogg. 217]. 

The submission of inventory and account under this section, may be 
Enforced either under the general rule here laid down or under the special rule 
prescribed in clause (3). Phe special rule is evidently intended to be apfilied 
in those cases, where in, the general rule is not complied with ; So that, it is 
clear that the court is not at liberty to require an executor or administrator to 
exhibit inventory and account under clauses (3), at any time before ; at least 
six months or twelve months from the date of the grant, have expired — See § 7. 
infra. 

But clause (4) seems to govern the exhibition of inventory or account 
under both the rules. 

§ 2. The Contents of inventory. — inventory should be embodied in 
one document § ** massing together a variety of documents” some of which, are in 
another case wont do. Nor is a mere list of immoveable and moveable 
properties “a list without a single figure and containing nothing in the nature of 
a full and true estimate of the property in possession” an inventory wbj(^h 
satisfies the requirements of this section a full and true estimate &c. iPui 
Kumari Bhubenswori v. Collector of Gaya (1913) 18 C. W. N. r53 

(P.C), 19 Cal L. J. 136]. 

Inventory is a schedule containing “a true and perfect description of all ihe 
goods and chattels of the deceased At the time of his death ; as of his waise^^, 
mercbandi2es, emblements, and the like, with their appraisement and value, and 
of none else, and of debts due to him and from him”(2). Mr. Justice Williams, 
says, the inventory ougfaf to contain full, true, and perfect description and 
estimate of all the chattels, real and personal, in possession and in action, to 
which the executor or administrator is entitled in that character, as distinguished 
from the heir, the widow, and the donee mortias cause of tb(| testator . ox 
^ intestate” (3). 
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In this section the words ^'description'’ and "and in action”, which occur 
m the above passage have been omitted so that, what is required under this 
section, is only "a fu/i and true estimate of all the property in possession.^^ But 
see infra. 

In England, it has been held that the court can only require, that all the 
deceased died possessed of, should be included in the inventory. It cannot 
call for an account of the subsequent profits derived, from the business of the 
deceased ( Pitt v. Woodham^ i Hagg 250). But under this section the inventory 
appears to be intended to include not only the deceased died possessed of but 
aHio the subsequent profits of his business as also the rents of his immoveables 
intetests, dividents &c. See App. C. Act XI of 1899 Sch. TIL 

§ 3. ‘•Property In possession.”— ‘There being no distinction between 
real and personal property in this country, these words must include ^ehoses in 
possession^ as well as ‘ estates in possession, choses in possession, are such 
moveable properties as are not in action [see sec. 88 (P) para 2] ; and estates in 
possession are those iAerests in land which are in the immediate use and enjoy- 
ment of their owner, as distinguished from those which are in expectancy 
only (i). This being so, the words property in possession must mean all property 
^moveable and immoveable, which are in the immediate use and enjoyment oC 
the party entitled to it, or, in other words “all the deceased died possessed of’ 
to the exclusion of all property which are either in action or in expectancy. 

If this be so, property in action or in expectancy (except debts) is to be 
excluded from the inventory. But in England such property is included (2). 
But see supra. 

It is noticeable that, three statements in succession, as reg^ards the properties of a de- 
ceased person, are required to be filed in Court by the executor or administrator. These 
are t — 

{a\ Under Sections 62 (P) and 64 (P) ante, a statement showing the amount of assets 
which are likely to com»* 10 the petitioner’s hands. This is of course before probate or 
Tetters. 

' (4) Under this section, fir^t, the inventory containing a statement of “ all the deceased 
died possessed of” ; 

(f) and secondly, the account of the estate showing the assets which have come to the 
hands of the executor or administrator. 

§ 4. ‘ Assets’ The word ‘ assets’ may be defined to mean “ Those 

things or interests, whether real or personal, which are available for the discharge 
of a person’s legal obligations in the winding up of his estate” (3). This seems 
to be the best and most comprehen.sive definition. The following is laid down 
in Touchstone “ All those goods and chattels, actions and commodities, 
which were the deceased’s in right of action or possession, as his own, and so 
continued to the time of his death, and which after his death, the executor or 
administrator, doth get into his bands, as duly belonging to him in the right of 
his executorship and administration and all such things, as do come to the executor 
and administrator in lieu or by reason of that, and nothing else, shall be said 
to be as-sets in the hands of the executor or administrator to make him charge- 
able to a credt^lfe or legatee.” (4). As regards goods and chattels in action, or 
in possibility, it is further laid down “ they are never accounted assets, until 

(1) See Edw. Pro. 3, Sh "2 ; Wms. P. P. 4. 

is) Flood. 469. 

(3) Edw. Pro. 269 (0) ; Wharton L. Lex. 

(4) SHep. Touch 496 ; Wms. i66s. 
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they are recovered and come in possession” (i) ; so that, if there be debts to the 
deceased they are not to be deemed assefs until recovered (i). [But see 
Khushrobhdi Nasarvanji v. Hormazsha Phirozsha^ 1887, 1 . L. R. ii ;B 4 727]. 
The word asstts is not, however, confined to any particular kind of property, but 
it includes, in its largest sense, all property of the deceased which is chargeable 
with bis debts and legacies, and is applicable to that purpose. [See Amriia Na^h 
Mitter v. Administrator-General of Bengal^ i897» I- L* R. 25 C, 54, at 58 ; 
I C W, N. 500 at 504 \ In re Courjon^ I. L. R 25 C, 65, at 73] (3). IVal^ns 
V. Sarat Chandra Ghost Moulick^ I. L. R. 31 C., 572 at 582, 583]. Thus it has 
been held that rents and profits accruing after the debtot^s death, as well as the 
corpus of real estate are assets [See In re Hyatt^ Bowks v. Hyatt 38 Ch., D. 
609] (4), So are debts due from the executor himself (5). So money converted to 
his own use [T, Nagaratnammal v. P. Namasinya (rpio) 7 Mad'. L. J. 123]. 
See section 62 (P) and 64 (P) ante \ also sections 234 and 252 of the Code of 
Civil Procedure (Act XIV of 1882). [Sec. 50 and 52 of Act V of 1908]. 

An acquisition by the executor made for the decease^^^ estate and with the 
assets, left by such deceased is also a part of that estate and must be regarded 
as assets \^Ganoda Sundari Choudhurani v. Halini Ranjan Raha^ 12 ;C, \V. N. 
1065, I. L. R. 36 C. 28 ;]. The general princip|| js that any item of property 
which CAme to the hands of the executor or administrator, is to be treated as 
assets. Hut it is not easy to determine in all cases, what property may be 
treated as “come to the hands.** As to this See Wms. etseq, loth 

Edn. 

§ 5 . “ Or administrator ” — Administrator inchid^i^ all administrators- 
general, and special or limited [see Taylor v. Newton 1 Cas. temp. Lee 15 ; 
Brotherton v. Hellier, 2 Cas. temp. Lee. 131]. 

"‘Within one year from the grrant*’— It seems this period of one 
year is fixed with reference to the exiicutor’s “year** which is a period, during 
which it is presumed that the executor may fully, inform himself of the state 
of the testator’s property. [See sec. T17 (P)] and ascertain the residue. But 
in as much as, the account under this .section, is to show the assets which have 
come to the executor’s hands and the manner in which they have been applied 
or disposed of and one account is only to be exhibited, for which the court 
may extend the period from time to time as held in Mohesh Chandra Bhafta- 
charjee v. Bmva Nath Bhattacherjee [I. L. R. 25 C, 250 ; i C. W. N. 646] and 
it is reaspnable to suppose that such account is intended to be exhibited, 
generally speaking after the estate has been fully administered, speaking of the 
powers of an administrator with reference to section 21 of the English Trustee 
Act 1893, Mr. Straham Says in his well-known work on the Law of Property 

* Assets legal and equitable: — Assets are legal when they come into the hands of the 
executor by virtue of his oMce (qua executor) for being disposed of in the course of adminis- 
tration they are equitablei when they descend, to the heir charged with payment of the 
deceased’s debts by any deed or writing under seal. The test for determining whether the 
assets are legal or equitable, is whether the claimant can reach them without resorting to a 
court of Equity ((S). ' ' . ^ 

(I) ; 2 Black 464. 

(3) Story, Eq. Jur f 531. 

(4) EdwiftFa “Law of property in land” p. 267 (d), 

(5) Walker and Elg 178. 

($) W»at. Pat|^IV. Bk. I Chap. T. loth Edn. Wms. R. P. pp. 273. 
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that *'He has the same powers of settling claims and the same time — one yekr 
for administering the estate as an executor (p. 313, 5th edn). It will thus 
appear that one year is generally allowed (Stat 56, and 57 vet, C. 53) for 
administering the estate and not for being fully informed of the state of the 
testator’s property. 

§6* From time to time appoint.*’ — These words relate to an 
. extension of time for putting in the account, and does not 
Mohesh Chandra authorize the court to go on calling upon the executors to 

Bhattackarjee v. Biswa e^thibit accounts from time to time, as often as the Court 

Nath Bkattacharjee thinks fit. The executor is required to exhibit an account 
i.e. one account, not a series of accounts. So in the case 
of inventory ^jAfoAes A Chandra Bhattackarjee v. Biswa Nath Bhattackarjee^ 

- 1897, I. L. R. 25 C. 250 ; I. C. VV. N. 646, See Sarat Sundori Bannani v. Uma 
Proiad Rajy I. L. R. 31 C. 628, 8 C. W. N. 578]. Where the testator directed 
his executor to prepare accounts annually and submit one copy to the District 
Judge, it was held, that this did not enlarge the Judge’s power to call for 
accounts from timi to time. Such direction simply imposed on the executors a 
duty similar to' the other duties, laid on them. [ Sarat Sundari Burmani v. 
Uma Prosad Roy^ SupraX 

§ 7. Ommission to iMhiply.— penalty— In order that an executor may 
be liable to punishment under clause (3) of this section, it must appear that he 
intentionally omitted to exhibit the account Where, therefore N. an executor 
was called upon to submit his accounts within a specified time, after the probate, 
granted to him, had been revoked and he submitted such accounts after the 
exj)iry of that time, whereupon the Court, after examining the same and 
suspecting its genuineness, ordered him to be prosecuted^ 
Naha Chandra Chou- it was held, that the Judge was not right in making the 
dhuriw, Tripura Churn order depend on the examination of the accounts them- 
Choudhuri, selves, and that he ought not to have made an order 

sanctioning the prosecution without an enquiry as to 
whether the omission to produce the same was intentional, or the accounts filed 
were intentionally false. \Naba Chandra Choudhury v. Tripura Charan 
Choudhury, 1898, 2. C. W. N. 597]. 

The question whether the court was justified in calling upon the executor 
to exhibit accounts after he had ceased to be an executor, was left open i/hid). 

An executor who does not file his accounts will have to bear the costs of 
proceedings held for compelling him to file the accounts. [/« re Jetha Padamti- 
7 Bom. L. R. 457,]. It seems to be clear that no penalty is attached to an 
omission under the general rule, provided in the section. It is only when the 
requisition under clause (3) is not complied with that the omission, if intentional, 
is an offence. 

§7. (a) Just Cause. — But the question is whether, regaril . being liAd to 
explanation 5th appended to sec. 50 (P) ante, all intentional omission, whether 
under the general rule or clause (3) are not just cause within the nrieantn|; of 
that section. It is submitted, this question must be answered in the affir- 
mative see ank, sec. 50 (P) § 15. “Explanation,” and § i Supra, 

§ 8. AceountS. — In respect to accounts, it is a well-known principle of 
law and practice, that any one administering the estate of another, or doing any 
bditeess for him, is bound to keep clear and regular accohnts (i). 


(I) Wms. 1849, 8th Edn., 1625 loth Edn- 
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' “It is the first duty ‘ of an accounting party, whether an agent, a trustee, a 
receiver, or an executor (for in this respect, they all stand in the same position)^ 
to be constantly ready with his accounts.” \Pearse v. Green^ t Jac and W, 140. 
per ^\x T. Plumer, M. R. ; Ganendra Mdkan Tagore v. Upendra Mohan Tagore^ 
1869, 4. B. L. R. O. C. 103]. Principle in accounting As regards accounting, 
it may be generally stated that an executor or administrator is entitled to 
credit, in his accounts for expenses, necessarily and properly, incurred by him 
iri good faith, in transacting with reasonable care and diligence, the business of 
his trust upon due proof of the particular items of expense claimed. The prac- 
tical situation is usually that the executor or administrator, makes himself liable 
de bonis propriis to ot\\^x^hy incurring expense, but that he may reirnburse 
himself under appropriate circumstances out of the assets of the estate.” (i). 


. As to the liability of a representative to render accounts, it may be noted, 
as held [Tkuriow v. Kendall, 62. Me. 166, Re 6 Brien, 45 Hun 284; Walker 
V, Hall, 1 Pick 20] in Several American States that where no assets come into the 
hands of the executor or , administrator, he is not bound to render accounts. (2). 


A legatee has a right to have an explanation of the state of the testator’s 
assets, and to have an inspection of the accounts \Lmo v. Bofwerie, 3 Ch. 82. Lee 
V. Wtlson I. Ch. 86 J. So it _ has been held that any person interested in the 
estate of the deceased has a right to see that the accounts are proper and is also 
privileged to compel the executor, or administrator to exhibit the same with 
inventory if necessary. ^ But this right must be exercised very cautiously and 
only, when there is just cause for it. [/« re Jetha Padamsi ; Supra. See 
Wms. TV. /fifes sec. 149]. An executor who has not proved the will has 
suflScient interest to call upon the executors who have proved to file their 
Inventoiy and accounts {Jehangir Restomji v. Bai-Kubibai (igotj I L R 
27 B. 281]. \ ^ O! 


A Court of equity will compel an executor or administrator to render 
accounts even if the testator directed that he should not be compellable to do 
So \Gibbom v. Dawsby, 2 Ch. Ca. 198] (3). It has been held, however, in the 
American Courts that a prohibition in the will against questioning the acts and 
decisions of the executor, will prevent a beneficiary from impeaching the 
executor’.s conduct for fraud. [Lee v. Colston ; 5 T. B. Mon. 246], 

administered under the control of the Probate 
Court. 1 he administration bond shows that an executor or Administrator as 
such IS bound to administer according to the provisions of the Probate and 
Administration Act directly under the control of that Court. It is only when 
the executor or Administrator, is functus officio and is clothed with the character 
of a trustee (as when he holds property of the deceased after full administration) 
that he is liable to be sued for accounts in a Court of Equity. Thus so long as 
an executor administers in the capacity of an executor, he is not liable to be 
sued for any mal- Ad ministration in any court or under any law other than the 
couct of probate and the probate and Administration Act. In other words, the 
jurisdiction Of the Probate Court, so far as administration under the Probate and 
Administr^ion Act is concerned, is exclusive. This view is supported by 
Mr. John R. Rood of Mechigan in America, Speaking of the duty of a represen- 
tative t o r ender acc ount, he says “upon the termination of the trust either by his 

(l) i« Cyc. Am 265. ~ 

' (i^ Cyte, Am 1164. 

idfti Edn, 
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full performance or by his re|fignation or removal, it. is his duty to render a final 
account of his administration,” (i) ' ' 

And that upon the final allowanix of the account, he is entitled, to bj^ 
discharged from his trust and to have his bond cancelled and satisfied. 'ChiSH* 
must be done after notice to all parties, giving them opportunity to dispute , 
and when this is done after the full administration of the estate, the administra- 
tion closes (2). So it is the rule in the American Courts that the action of the 
Probate Court is necessary to close administration and relieve executor or 
^Administrator from the responsibility [Re Scheffer 58, Meqm 29] so that in the 
absence of any order or decree of that court the functions of an executor or 
Administrator do not cease merely upon a final settlement and approval of 
accounts. [Whttstone v. Mcqueen^ 137 Ala 301, Francises Wing fields 16 r 
Mo. 540]. See 18 Cye. Am pp. 145-146. See sec. 145 (P). 

Suit for account — Limitation : — As regards limitation in suits between a 
cestui que trust and a trustee, for an account, if the object of such suit is to 
have an account of the defendant’s stewardship that is, of the moneys received 
and disbursed by the defendant on plaintiff’s behalf and to be paid by any 
balance which may be found due to him upon taking the account it must be 
governed by six years limitation [Sarada Prasad Chattopadhya v. Broja Nath 
Bhattacherjee^ 1 . L. R. 5 C. 910, Hemangini Dasi v. Nobin Chandra GhosCj 
I. L. R. 8 C. 788 Shaphurji Nowroji Pachaji v. Bhikaiji^ I. L. R. lo B. 242, 
Advocate General Bombay v, Baipunjabai^ I. L. R. 18 B. 551, Ayeshabai v. 
Ebrahim^ I. L. R. 32 B. 364, Sc. 10 Bom. L. R. 117. Barada Prosad 
Bannerjee v. Gajendra Nath Banne^yee (igog) 13 C. W. N. 557 ; 9 C. L. J. 383. 
See also Gajanon v. Waman (1910) 12 Bom. L. R. 881]. 

A suit for account pure and simple against an executor cannot be treated as 
a suit against a trustee for the purpose of following trust property [Sarada 
Prosad v. Broja Nath^ Supra^ also Boroda Prosad v. Gajendra^ Nath^ Supra"], 
An executor must be shown to be an express trustee, before he can be deprived 
of the benefit of the statute of Limitation [Re Jane Davis 3 Ch. at 

124]. But he is not an expressed trustee even fora legatee [Evans v. Moore 
(1891) 3 Ch. 1 19, See Trimbach Mohadeb v. Narayan 33 B. 429] See 

Ante (i sec. 4 (P) & 7 (P) §. 

But there is a distinction between the liability of an executor as such and that 
of a trustee properly so called and unless an executor is also a trustee or has 
become a trustee, after discharging his duties as an executor, he is entitled to 
plead limitation against the claims of the beneficiaries. Where however, he 
has fully discharged his duties under the Probate and Administration Act, he 
becomes a trustee and comes within the provisions of section 10 of the Indian 
Limitation (IX of 1908) by virtue of which he is not entitled to raise any plea 
of limitation [See Trimbuk Mohadev v. Narayan Hori I. L. R. 33 B. 429, 11 
Bom. L, R. 495, Vendravan Das v. Curson Das^ L L. R. 2.1* B. 646; 
Bhurabhai v. Bai Rakmani 10 Bom L. R. 540], In Vendravan Das v. Cur sen 
Das [(1897) 21 B. 646, 664], it has been ruled that where a Hindu will, makes 
the executor trustees of the whole estate of the testator and the bequests in the 
will, are not sufficient to exhaust that estate, the executor become express 
trustee of the undisposed of residue, for the next of kin of the testator and come 


(1) Rood J 892, p. 552. 
(a^ Rood 895 f 553. 
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within the opemtion of Sec. 10 of the Indian Limitation Act. To the same 
effect, are the cases of LaUtdbhats. B^ubhai v, [(1876) « B. 

388, 414] and Khirodmony v. Doorgam^hy [(1878) 4 C. 4SSl fil'd ^-iso# the recent 
case of M'aji Lalv. Gouri Shankar [(1910) 12 Bom. L. R. 947.] 


§ 8 (a).— Account from Co-executor.— An executor who has not 
taken out probate, is entitled to call upon his co-executor who has taken out 
probate, to exhibit inventory and account and file the same in Court under 
this section [/n re Ardeshis I. L. R. 27 B. 281 ; 5 Bom L. R. 131.] 


§ 9 Miscellaneous. — It is not necessary that an executor, before proving 
the will, should go to any distant ctmntry where the 
Executor not bound deceased might have left property in orl&r to ascertain 
to go to any distant the real value of such property ; it is sufficient if he 
talir t^c vaIue^*S ®*^'t)its an inventory on such informations as he can 
property left there. gather, and shows as far as possible the amount and 
value , of the property to be administered [Siearn v. Miils^ 
4 B. and Adol 657] (i'. 


According to the rules of the High Court in Calcutta, in all cases in which 
executors or administrator shall neglect to file their 
Calcutu High Court inventories or accounts for two months beyond the time 
tiiile. allowed to them by law, the Registrar is ordered to issue 

the necessary citations and other processes to compel 
the filing of the same and to charge the parties making default with costs 
thereof (2). 


§ 10. Value of Such property. — Value of the [property set forth in an 
inventory, though prima facie evidence of the real value, 
is not conclusive evidence of the same [Aga Mahomed 
value thereof Ibi? Rohim Sherazee v. Meerza Ally Mahomed Shoostry^ 4. 
in will. * W. R. P. C. R. 106], Nor is the statement in a will as to 

the value of the testator^s property any evidence thereof 
\Lakshman Dada Noth v. Ram Chandra Dada Naik i B. H. C. R. 561]. 

§ 10. (a). Judgre’s power as regards invento^ and account 

The Court of Probate has no authority under this section to order a judicial 
enquiry into the account at the expense of the executors and of his own motion ; 
nor has he any power to appoint Commissioners under the Code of Civil 
Procedure to audit the same or to call for a revised account, if one had already 
been submitted and accepted as prima facicy true, such submissions and acceptance 
being final [Sarat Sundori Burmani v. Uma Prosad R<^y I. L. R. 31 C 628, 
8 C, W. N. 578]|. Nor has the Court jurisdiction to order the executor to 
produce the funds in his hands in court for the purpose of investment for any 
other purpose \Khctra m, Bhattacherjee v. Suromoni Dost (1910) 12 Cal. L. J* 
602. But see Heerman Emil Re (45 L. J. 727) ] where the lialance of the 
estate was ordered to be brought into Court by B. Deone J* acting under sec 

AotSsj (from Lawyer Vol. 12. No. 1 p. 2) 

of English cases. 


But the practice in England, does not seem to fully agree with this view 
For It 18 hid down by Mr. Justice William that “After the investigation of the 


(i) 

>> 




r or p. 318, rule y^a new edition. 



acrounts, if the Court iiads jit - true and perfect, it shall pronounce fiar its 
validity and in case, all the parties in^^ested have been died Such sentence 
shall be final and the executor or admininator shall be subject to no suit” (i) 
anfe see 34 (p) §. 

§11. Extent of EMcutoF’s liabiUty to aoeount.— 'An executor is 
bound to account, not only for the period of his executorship but also for the 
period of ^ministration by his predecessors in office. Thus when the period 
of administrations durante fninor actate expires, it is the duty of the executor 
when he comes of age to take the accounts of the administrator durante minor 
actape and the beneficeories are entitled to call upon the executor to render an 
accounts for tht^entire period commencing from the appointment of the first 
administrator to the end of the executorship [Baroda Prosad Banerjee v. 

Gajendra Nath Banerjee (1909) 13 C. W. N. 557 ; 9 Cal. L. J. 383]. see ante 

see 3* (p) § 8 and 45 (p) § la- 


215. 


— In all cases where “a grant has been 

277A (s) 

, made” of probate or letters of administra- 

Inventory to in* 

dude property in lion intended to have effect throughout the 
** British ^j^Qlg Qf British India, the executor or 
“administrator” shall include in the inventory of the effects 
of the deceased all his moveable and immoveable property 
situate in British India ; . - 

and the value of such property situate in each Province 
shall be separately stated in such inventory ; 

and the probate or letters of administration shall be 
chargeable with a fee corresponding to the entire amount or 
value of the property affected- thereby wheresoever situate 
within British India. 


I'his section corresponds with section 277 A of the Indian Succession Act 
as amended by Act VIII of 1903. 

The words in inverted commas have been substituted for the words is 
sought to obtain a grant” and ^‘the person applying for administration,” 
respectively, by section 16 of Act VI of 1889. See sec. 62 (P) § 7, Supra. 

216, executor or administrator shall 

Duty of collect, with reasonable diligence, the 

or odminiBtortor m property of the deceased and the debts that 

to property ot ano 

debts <^og to the ^ere due to him at the time of his death. 

deeessed. 

(I) Wn» 1683 lOth Edn ; 3070 8th E 4 n, 
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NOTES AND COMMENTARIES. 

§ 1 , Collect § 3 . With reasonable diligence^^ 

§ 2 . Property of the deceased*^ § 4 - The debts'" 


§ 1. Collect, — This is the fourth duty of an executor. In Sheppard*s 
Touchstone, the duties of an executor are laid down in the following order : — 
(So in William’s Executors, with very slight variation) (i). 

1. Funeral: — 

2. Inventory 

3. Proving will 

4. Collecting assets and paying debts. 

5. Accounts, 

The duty under this section consists in collecting the property of the 
deceased or to use the words of Mr. Justice Williams “all the goods and 
chattels so inventoried” (2). The word “collect” appears to have been used in 
the sense of taking possession of, or removing the goods “into such a position 
that the executor or administrator may better, perform the duties developing 
upon” him (3). In the Touchstone the duty is described thus. “The fourth 
thing whereof, the executor or administrator must take care, is to sell and make 
money of the goods and chattels and to receive the debts due to the 
deceased” (4). So collecting and getting in seem to include converting into 
money (5). 

§2. “Property of the deceased.”— According to Mr. justice 
Williams, the property is what has been “so inventoried” under section 98 (P) 
ante. In the Administrator-General’s Act, for the word “property” the words 
“assets” has been used (see sec, 52, Act II of 1874, and section 7 of Act IX of 
1881). Do the words, collecting property and collecting assets convey the same 
meaning? See In re Courjan (I, L. R. 25 C. 65, at 73) and In re Simpson 
[i M. H. C. R. 171]. 

§3. “ With reasonable diligrence ” — There is no fixed period for 

realising the assets of the deceased. It must depend upon the nature of the 
property and other circumstances [Hughes v, Empson^ 22 Beav i8i] (6). But no 
undue delay is allowable ; and if the executor or administrator by delaying to 
bring an action, without sufficient reason, enable the debtor to avail the plea of 
limitation, he will be personally liable [see Greenwood v. Ferth^ 131 L, J. 293 ; 
also illus (b) sec 147 (p) ; Fost"] Executors have a large discretion in the 
discharge of their duties which ought to be exercised with great 'caution and 
foresight. If for instance, the testator, had left a large number of horses or 


(1) Shep, T. 477^1 ; Wms. Pt. HI. Book II, Chap. I. 

(2) Wms, 990. 

(3) Floodi 469. 

(4) Shep, Touch 477. 

(5) See Walker and Elf, 175. 

(d) Wins4 18I4 ; Walker and Elg. 175. 
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elephants, it would be the duty of the executor to sell them at once, instead of 
incurring, the expenses of their maintenance, [see Hughes v. Empson^ Supr(i\ 
Executors and administrators must take the same care of the properties of 
the deceased, as they would do of their own. \Massey v. Banner^ i J. and 
W. 24i](i.) 

In the appointment of an agent to carry on business it is incumbent on an 
executor to act with the same degree of care as a man of ordinary prudence 
would in his own affairs. But where there is want of diligence on the part of 
the executor, both in the selection, and supervision of the agent and the loss, 
sustained by the estate can reasonably, be connected with the want of such 
diligence, the loss must fall on the executor {^Lakhmichand Nemchand v, Jai 
Kuverbai^ I. R. 29 B. 170 ; 6 Bom L. R. 907.] As to whether or how far 
the indemnity clause of section 30 of the Trust Act (II of 1882) applies to such 
a case ; Se post, see 146 (P), § 4 last para. 

It seems, however, as a general rule, one year is the proper time within 
which the assets are to be realised, or the properties “ collected.” A residuary 
legatee has been held to have a right to insist that in the course of the first 
year after the testator’s death, the clear residue should be ascertained and paid 
over to him. It is, therefore, the duty of the executor to get in all the 
properties and pay the debts and legacies “with reasonable diligence.” [See 
Wightwick V. Lord^ 6 H. L. C. 226 ; Grayburn v. Clarkson^ L. R. 3 Ch, 606] (2). 
See sec. 117 post 

“ Diligence ” is measured by the amount of care which a p)erson is wont 
to show in the management of his owm affairs. The test of due diligence is — 
“ The ordinary person must exhibit what, in the opinion of the Judge or Jury, 
is the average care of a person of that class and a specialist must similarly 
attain to the standard to which specialists are expected to conform.” (3) See ante 
sec. 90 (P), § 14. 

§4. “The Debts.” — An executor, should on no account, unless there 
is very good reason for it, permit money to remain on personal security, 
longer than, is absolutely necessary, even if such money is lent upon that 
security by the testator himself. Thus in Paivell v. Evans (5 Ves. 814) the 
debtor, becoming bankrupt, the executors were held responsible. Bankruptcy 
of the debtor, does not put an end to the debt, so long as he is not discharged. 
Thus a direction that the debt due from the husband, to the testator, should 
be deducted from the legacy to the daughter, does not cause to operate because 
the husband became a bankrupt during the testator’s life time. [Re Pink v. 
/^«>fe(T9i2) I Ch. 498.] So are executors liable if they allow rents to remain 
in arrear for several years without proper legal steps being taken for their recovery 
[ Tebbs v. Carpenter^ i Madd 290]. An executor is equally liable, whether the 
debtor is a stranger or a co-executor, although there may be an indemnity clause 
in the will exonerating him from all responsibility on account of the acts of 
his co-executors [Styles v. Guy i M. and G. 422.] The principle is, the 
executor is not justified in reposing the same confidence upon a debtor which 
the testator did {Ibid) (4). 


(r) Walker and Elg. 174 

(2) Wms. 1821 ; Walker and Elg. 175. 

(3) Holl, Jur, 90, loi. # 

(4) Wms, 1813, 1827; Shep. T. 477; Walker and Elg. 176, 246, 
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admlfiistrab^ owed to the testator, the equitable pnncif^e ts tim 

bisIiabiUty es debtor, being extinguished it is converted into a liabilitjr as 
executor who as usuaV remains accountaUe for such debt as assets in his hands 
on the supposition that they have been paid by him to himself [see Adminisira- 
tor Gem^ nf Bengal % KrisU> Kamini DassiA. h. C. S* 9 > 8 C. W, N. 

500, YcMtb V. Bat Rohimatbai 10 Bom L. R. 346 ; Freakl^ v. Fox^ 9 B. & C. 
130; Wms 1320-21 8th. Edn. 1178, 9th Edn. 1056,-1057 loth Edn.] See infra 
sec. 104 P) § 5. 


The principle is, the debt being a right to recover the amount by means 
of a suit and the executor being unable to maintain a suit against himself his 
appointment by the creditor, suspends such suit and where a personal action 
is once suspended by the voluntary act of the party entitled, it is for ever 
gone (i). 


Where executor~a Creditor* — Here also, the debt is extinguished, if 
there are assets. In the absence of assets, tl^e mere fact the debtor makes his 
creditor his executor, is not -sufficient to extinguish the debt. The reason is, 
where there are assets the executor is supposed to retain them to pay himself 
on the principle that “ having assets amount to payment.” [ Waukford v. 
Waukford (1700), 1 Salk 304]. The law is the same, where one of several or 
joint debtors makes their commoq creditor his executor, so that, if such 
executor, has assets, the debt is extinguished and he can not sue th? other 
debtors (Ibid). So where the creditor is one of several executors, provided he 
administers [Woodward v. Lord Dorey (1555), Plowd 184] and also where the 
debtor, makes a creditor and another his executor (Ibid) see infra sec. 
104 (P), a 5. 


Where however, one of two mortgagees holding the security^ was appointed, 
administrator to the estate of the debtor it was held, that this did not extinguish 
the right of action of the other mortgagee though there were assets in the hands 
of the administrator mortgagee [Hossainara Be/>um v. Rakamanwssa Begum 
38 C. 342. 13 C. L, J, 3 ; Waukford v. Waukford Supra^ Harihor Per shad 
v. Bhole Perskad (1907) 6 C. L. J. 393, 394, Powell v. Btvdkursh (1901) 
2 Ch. 160, Sitaram v. Shridhor (1903) 27 B. 292, Tammon Singk v. Lackimin 
Kunwari (1904) 26 A, 318 followed.] 


217. lot (P) ..-1|uneral expenses to a reasonable amount, 
according to the decree and quality of the 
deceased and death-bed charges, including 
fees for medical attendance ; and board 
and lodging for one month, previous to his death, are to 
be paid before all debts. 

NOTES AND COMHBNTARIBS. 

§ 1. "Funeral enenMS** — See se& 97 (?) »nte. Funeral Expenses 
MeIiteMtt]f theexpenaes^fthe burial (s). As idready seen mA; p. 38, accotd- 

(1) ' loA E# . 

(it) '‘Fun«wl,CliSi*w." 
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ing to English Law, atthoogh there is no right of property in ddid-bodyi the 
executor has a right to the possession of it, until it is buried y* 

WUfy'ams L. R. 20 Ch. D. 659]. A direction to cremate, is not binding, 
but as it is the duty of the executor to give effect to the testator's wishes, where 
there is such a direction he may burn the dead-body and then bury thrashes in 
some consecrated ground [See lieg. v. Price (1884) 12 Q. B. D. 247, Jfe Dixon 
(1892) (P) 386I Where cremation and burial are both desired, cremation 
should proceed burial ( 1) where there is no clear direction by the deceased, his 
body is entitled to Christian burial \^Gilbert v. (1830) 2 Hogg cons. 

333» 343 ] 

§ 2. “Degfree and quality.” — The words are taken from Lord Coke 
(2), see sec. 9r(^) 

§ 8. **Death bed charges.” — These words must include, among 
Hindus, charges for death>bed ceremonies. See Sec. 97 (P) ante. 

§ 4. *'Board and lodging.” — The provision for board and lodging is 
hardly necessary for Hindus. 

.§ 5 . Mahamedan Law. — According to Mahamedans, also, funeral 
expenses and debts are to be paid before any legacy (3). 


218 . The expenses of obtaining probate or 

280 (s) administration, including the 

Expenses to be paid ^ . r 

next after such ex- costs, incurred for, or m respect of any 

**®“*®® judicial proceedings that may be necessary 

for administering the estate, are to be paid next after the 

funeral expenses and death-bed charges. 


NOTES AND COMMENTARIES. 

§ 1 . The expenses. ” § 4. Judicial proceedings 

§ 2. Expenses under this section. § 5. Administration suit. 

§ 3. Costs. § 6. Costs where legal necessity. 


§ 1. ^‘The expenses.” — In practice, proving the will and taking out 
probate or letters of administration, is the first duty of an executor or adminis- 
trator in this country, specially among the Hindus. For, the funeral ceremonies 
and expenses are generally managed directly under the supervision of the 
deceased’s nearest relatives unless the executor is his brother or uncle, or any 
such relative or member of the family to which the deceased belonged. 

The expenses under this section, are called “executorship expenses” or 
“testamentary expenses” \Sharp v. Lusk to Ch. D. 468]. And it is now 


(1) Rumsey 220. 

(2) See Wms 972 

(3) Rumsey 220. 
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settled that “ testamntary expense or funeral or otlur expense^, mclud^ the 
ciosts of an administration Suit [See Miles v. Harrison L. R. 9 Ch. 316 ; Penm 
V, Penny L; R. ii *Ch. D, 440 \ Hatfloc v. Heeoloc L. R. 20 Eq. 271, also 
Wedb'y. De Beauvoisn^ 31 B. 573] and may also extend to the expentes of 
a^inistlill^n under an intestacy. [See In re Clemow \ Qeo v. Clemow (1900) 
2 Ch, 1823 (i). 

§ 2. Expenses under this Section. — The amount paid or a^eed 
to be paid by an administrator to a person standing surety for due administra- 
tion of the estate is an esmense within the meaning of this section and 
is a just charge on the estate [Imam Bakash v. Puran Mai Punj. Ree (1906) 
31, 7 Punj. L. R. 133.] 

§ 8. Costs. — As a general rule, the question of costs is always in the 
discretion of the court [Baroda Prosad Bannerjee v. Gajendra Nath Banerjee 
13 C. W. N. 5S7i at 563]. See In re Luchminarain ) Ramrick Das v. Briji 
Coomaree (5 C. W. N. cclxi) and the cases therein. 

Although under sec. 83 (P) ante^ contested proceedings are regarded as 
regular suits, it does not necessarily follow that in awarding cost, full pleader’s 
fees on the basis of the value of the estate covered by the will (or the value of 
the property for which probate duty is paid) (2) should be allowed. In such cases 
Rule 36 el. (a) of the General rules and Circular orders (civil) 1903. vol. I. p. 142 
(Calcutta High Court Rules) applies and the Judge has discretion as to costs 
on account of pleader’s fees. That is to say, he may allow a fee according to the 
valuation of the estate or according to such a sum, not exceeding . the 
valuation, as may be reasonable or according to the importance of the subject 
of the dispute. [Amirchand v. Mohammad Bihi^ 6 Cal. L. J. 453, See however 
BaiJ Nath Pershad Singh v. Sham Sunderi Kuer (1913) 18 C. L. J. 643.] 

Costs are payable out of the estate of the deceased in the following cases ; — 

(a) Where the litigation owes its origin to the fault of the testator, “ by 
reason of the testamentary papers being surrounded by confusion or uncertainty 
in law or fact” [Aghore Nath Mukhefyee y. Kamini Dehi (1909) ii C. L. J. 461.] 
or where those interested in the residue have by their improper conduct, 
induced the litigation which the court considers reasonable [Baroda Prosad 
Banerjee v. Gajendra Nath Banerjee Supra, Mitchell v. Gard 3 Sw. & Tr. 
27s ; see Godacre v. Smith L. R. i P. & D. 359]. So the costs of two probates 
of two inconsistent wills, separately taken out, may be allowed out of the estate 
if the circumstances show that the executors We acted properly [In bonis Tara 
Moni Dasi^ I. L. R. 25 C. 553] 

(^). Where there is ** sufficient and probable ground, looking to the know- 
ledge or means of knowledge of the opposing party, to question either the 
execution of the will in the capacity of the testator to put forward " a charge of 
undue influence or fraud.” [See Perey v. Xing, 3 Sw, & Tr. 51, Williams v. 
Henry, *3 Sw. & Tr. 471 ; Tippett v. Tippett 35 L. J. P. & M. 41 ; L. R. 1 P. D. 
$4 Mitchell v. Gard Supra}. These two principles were laid down by Sir T. P. 
Wilde in Mitchell v. Gard {Suprcl^ But it may be remarked, that neither of 
Aese principles will justify a plea of undue influence for putting it forward 
[See spiers v. English (1907) p. 122.] 


wins, Thfiob 706, 3th edn. Walker and Etg. 184. 

(2) IkM ^ ^ 
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The party benefited preparing the will or conducting its execution is a 
reasonable ground for putting forward a plea of undue influence or fraud and 
in such casesi the party opposing, though unsuccessful, ought not to be 
condemned in costs [IVilson v. Barsil (1903) p. 239] (i) See ante sac. 48 (S) 

§ i6(b'. 

if). Where the party opposing relies upon so difficult and doubtful a 
question of law, that it is desirable that it should be decided by a competent 
Court \Robins v. Dolphin^ i Sw. & Tr. 518] (2)- But where the construction 
of a will was not so difficult as to have required the assistance of the Court, 
it was held to be not a case where the estate should bear the costs \Narayani 
Dasi V. Administrator General of Bengal^ I. L. R. 21 C., 683]. 

In all the cases unsuccessful party will not be condemned in costs ; and if 
such party is the executor, he will be entitled to costs out of the estate. 

[d). Where an executor proves the will in solemn form, whether of his own 
motion or otherwise, he has a right to have his costs out of the estate. But 
if the probate is refused, it is in the discretion of the Court to grant or refuse 
him costs out of the estate (3). 

In an administration suit no costs can be given out of the estate, except for 
those proceedings which are in their origin properly directed for the benefit 
of the estate or which have in their results conduced to that benefit [Bar hit 
V. Wood 9 W. R. Eng. 817] (4). 

The costs of an administration suit are to be considered as the first charge 
upon an estate [Loomes v. Stotkerd^ i Sim and Stu. 461] (5). As regards costs 
of probate, the residuary estate is primarily liable. [Dayabhat Tapidas v. 
Damodardas Tapidas^ I. L. R. 21 B,, 75]. 

§4. Judicial proceedings that may be necessary.’’— These 
words seem to refer to administration suits [Khusrubhai v. Hormajska I. L, R. 
17 B., 637 ; Stokes 177] (6). 

They must not be understood to suggest that, granting probate of letters of 
administration is a ministerial act and not a judicial one. As a matter of fact, 
granting probate is a Judicial act and not a ministerial act. The proceeding 
in which such grant is made must therefore be also a judicial proceeding [See 
Allen V. Dundas^ 3 Term Rep 125] (7), 

§ 5. Administration Suit. — ^Wbat an administration suit is, is not much 
known and understood in the maffasil. — Administration suits are exclusively 
within the jurisdiction of the Equity Courts. The ^ministrative jurisdiction 
of such Courts consists, rather ** in adjusting, enforcing and executing doubtful 
or recognized rights, than in deciding between directly hostile litigants.” In an 
administration suit, ** whatever property ought of right to be dealt with, in 
any particular case is ascertained, got in, and permanently secured under the 
orders of the Court ; and then all claims and interests alleged in respect of it, 


(1) Wms. 90, lOth Edn. 

(a) Wms. 380 (u) , Bro. P. P. 445 ; Tr, h Coote 499. 
(3) Tr. & Coote 496* 498- 
U) Stokes 177. 

(5) Wms. 993 ; Walker and Big. 184* 

(0) Wms. 993 , Walker and Elg. 184. 

(7) Flood, 670. 
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whether conceded or contested, if tn&de undit and not adversely to the ad'^ 
ministration are ascertained and declared, and put in train for liquidation. 
Immediate and vested demands, at once satisfied; future and contingent 
claims, and continuing interests of whatever duration are provided for, and 
executed during the whole length of their continuance and ultimately, on the 
determination of all charges and contingencies, the entire matter is completely 
wound up, — has been managed and finally disposed of— that is, the property 
has been administered** (i). [See Dhunraj v. Broughton^ 15 B. L. R. 0 . C. 296]. 

An administration suit is usually brought by a creditor of the deceased on 
bis own behalf and on behalf of all other creditors for which their consent is 
not necessary ; or it may be brought by a creditor claiming payment of his own 
debt only, or by a legatee, or one of the next of-kin, or a devisee, or the heir. 
But a suit by one or more creditors on behalf of other creditors cannot 
be entertained without the leave of the Court being previously obtained for 
its institution. [Oriental Bank Corparation v. Gobind Lall Seal^ 1 . L. R. 
9 C. 604.] 

A creditor’s action against the estate of a deceased person, should be 
treated as an administration suit [Bai Mahabai v. Magan Chand^ 1 . L. R. 29 B. 
96 C. Bom. L. R. 853.] 

As to the practice and procedure in such suits, see section 213, Code of 
Civil Procedure (Act XIV of 1882). Order XX rule 13 Act V of 1908. See also 
Story. Eq. Jur. §§ 548, 548». 

§ 6* Costs where legral necessity. — Where a Hindu widow incurs 
expenses in the construction of a will, such expenses, may be regarded as a legal 
necessity under Hindu Law, justif3nng alienation of her inherited property, 

i irovided only that these expenses were incurred for the benefit of that property. 
Makhan Lai v. Gayan Singh (1911) 8 A. L. J. 13]. 


103 fP) 

219. ~ > — Wages due for services, rendered to the 

deceased within three months next preced- 
nfirt his death by any labourer, artizan or 

other ddmestic Servant are next to be paid, and 
then the other debts of the deceased accord- 
ing to their respective priorities (if any). 


NOTES AND COMMENTARIES. 

I L 2 %e SeettM. g 3 ,. Zaiourer and Arfy'zan.” 

§ 2 . ‘'Domstic servant” | 4 . ''Priorities.” 


, The Section. — ^This is section zSi (rf the lailian Succession Act, 

with the odtption of the words “according to their respective priorities (if 

' - 

(If,', Uesi'ftnjjfci^ 
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my),” It is not very clear whv this addition was made to this sst^ion, 
leaving, the corresponding section of the Succession Act unaltered. Mr. Justice 
Henderson is of opinion, that it was suggested by the case of Nil Kamul 
Shaw V. Reed\\'i W. R. 513; 12 B. L. R. 287}, in which it was laid down by 
Sir Richard Couch, C. J., that section 282 of the Indian Succession Act no 
way interfered with the right of a person who has obtained a decree against an 
executor or administrator to have his decree satisfied out of the properties of 
the deceased person, to the exclusion of other creditors, after deducting the 
expenses chargeable under sections 279 to 281 of the same Act. See sec. 104 
(P), infra, 

§ 2 « “Domestic Servant” — in OgU v. Morgan [i DeG. M. and G. 
259]. where tke words were “ servant in the testator’s domestic establishment,” 
Lord Truro was of opinion that a domestic servant was an in-door servant, 
!>., one living in the house and dieted by his master, and accordingly held, 
that the above mentioned words did not apply to a head gardener living out of 
the house on board wages. A domestic servant must have been the servant 
of the deceased, and, as said by Mr. Justice Williams, have “continued in the 
service of the testator till the time of his death.” [See, however Herbert 
V. Reid^ 16 Ves. 481]. Hence a coachman provided for the testator by a Job- 
master, together with a carriage and horses, in the usual course of business, 
cannot be interpreted to be a domestic servant [Chiicot v. Brooml^ 12 
Ves. 114] (i). 

But the distinction between in-door and out-door servants which obtains 
in England can not be applied to the circumstances of this country. Refef- 
ing to the reasons given in the above mentioned case of Ogle v. Morgan (supra) 
for drawing the distinction Mr. Justice Phear said : “ The like reasons, however, 
certainly do not seem to me to arise out of the circumstances of servants in this 
country, whether forming the household establishment of native gentlemen or 
of English residents ” [Dkanno Serang v. Upendra Mohan 
Dhanno Serang Tagore, 8 B. L. R. O. C. 244]. Accordingly, where the 

V. plaintiff, a Serang of a Steamer was in the habit of daily 

Upendra M, Tagore. attending his master, the testator's residence, and there 
obeying any orders that might be given him and returning 
to take his meals and sleep on board the Steamer, it was held that such servant 
was a “ domestic servant ” [Ibid see Bhim Das v. Upendra Mohan Tagore, 

9 B. L. R., App. 4]. In Vithoba Malhari v. Corfield (3 B. H. C. R. App. 21), 
A dorzi (tailor) serving on monthly or weekly wages was held not to be ja 
“domestic servant.” A servant whose whole time is at the disposal of bis 
master is a domestic or household servant as decided in this case. .See sec, 
63 (S) § 9, ante, A “ domestic servant ” is a household servant, as distinguished 
from an out-door servant [See In re Lowson IVardfy v. Bringloe (1914) i 
Ch. 682]. 

§ 8. “LabOUPeP*’ and ^•APtizan” — These are evidently such workmen 
as do not come within the category of “domestic servant,''^ but come within the 
operation of Act XIII of 1859 which does not apply to such servants. [See In 
re Domestic Servants, 1869, 3. B. L. R, A. Gr. 32]. A “labourer** or “aitizan 
may be a domestic servant, but a domestic servant is not a “labourer” or, 
“artizan.** 


(I) Wms. I iS 4 f 1 iSS i Theob. 204, 205, ard.adii Eda. 
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§ 4. “Prieritles”— As already, state^ the meaning of priori^ seems to 
^ what is suggested by the case of JViV Ifflsm/ oAw v. 
m KonuJ, Sham Rtti (17-W R 513 ; IS. B. L. R 287) ; that is, such priority 
V. as one who has obtained a decree agmnst the executor, has, 

Xwd. over another who has not (See sec. 25* C P. Code — Act 

XIV of 1882, sec. 52 Act V of 1908). 


iSO. — Save as aforesaid, no creditor is to have 

a right of priority over another. 
jSo toMsfemid But the executor or administrator shall 

cgnlly and rate- pay all such debts as he knows of’ including 
* his own, equally and rateably, as far as the 

assets of the deceased will extq^d. 

NOTES AND COMMENTARIES. 


§ 1. Tife Section. 

§ 2. Obfed of Section. 

§ 3. "Right of priority.” 

§ 4. "IMts as he knows of.” 
§ 5. "Including his own.” 


§ 6. "Equalty and rateably.” 

§ 7. Barred debt. 

§ 8. Where debt — a charge upon 
' specific prtperty. 

§ 6. Miscellaneous. 


§ 1. The Seotion— This section corresponds with section 282 of the 
Indian Succession Act. But the words “by reason that his debt is secured 
by an instrument under seal, or on any other account,” after the words over 
a^her” which occur in that section, have been omitted in this. 

§ 2. Object of the Section The object seems to be to ^ve to a 
judgment creditor priority over other creditors. As for any other creditor, he 
may protect himself and his fellow creditors by bringing an admini^ration suit. 
But the— point is not clear, the rulings b«i« conflicting. See infra ^ 3 and 6. 

§ 3. “Right of Priority" — In England, the debts of a deceased person 
are paid in the following order (i). 

ist. Debts due to the crown as taxes or those due to the same by record 
or specialty (f.e., instruments under seal)t See Infra § 10. 

2nd. Such debts as are by particular Statutes to be preferred to all others, 
as money due upon poor and local rates. 

3rd. Debts of record or such debts as are termed debts secured by registered 
judgeme^, decrees in equity, Statutes and Reeogruzanees. 

. 4th. All other debts, whether secuired by instruments under seal or instru- 
tnents not under seal U, simple<ontract8, or upon notes, bwids or veri»l 
I {Homises. « 

Wms. Pt. Id, Bk. II Chap. II, secs. I to III ) Wdker ahd E%. 187 ; 
'^w. Pre* 2^* se#«Camp. Rul. Cas. 204-206. 
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Formerly debts by wntracts under seal, had— priority over debts by simple 
controls. But this priority was abolished by Sta. 33 and 33 Viet. C. 46 ; and 
now, since January 1870, all creditors of a deceased person stand in equal 
degree. 

Thus it will appetur that with the exception of crown debts and debts of 
record and such as are entitled to priority by particular Statutes, the rules of 
priority are nearly the same here as in England. 

As regards such priority the Law Compiissioners say 

“We do not propose to extend to India the rule which enables an executor 
to pay any cred^QT (whether himself or another person) in preference to another 
creditor of equd decree. We have provided that funeral and death-bed expenses, 
and charge of probate and administration are to be first paid ; then wages due to 
any labourer, artizan or domestic servant employed by the deceased ; and that in 
respect of no other debt shall a creditor be entitled to a preference either by 
reason of its being secured by deed under Seal or on any other account.” (i) 

It must, however, be noted thaiitltfae executor or administrator ought to be 
careful to observe the rules of priority laid down in the preceding Sections i.e» 
Secs. loi (P), 102 (P) and 103 (P); for in case of any breach and on deficiency 
of assets, he will be personally liable (2). [See Sections 146 (P) and 147 (P) 
post]. 

If, for instance an executor or administrator exhausts the assets in dis- 
charging the amount of a promissory note given by the deceased, he will have 
to pay out of his own pocket the funeral and testamentary expenses and the 
wages mentioned in Sec. 103 (P) (3). 

It is not within the competency of a testator to change the rules of law as to 
the precedence of debts directing his executors to make an equal distribution 
of his assets among all his creditors [ Thrner v. Cox 8 Moo P. C. 288] (4). 

But an executor having no notice may voluntarily pay a debt of an inferior 
nature before one of a superior [Ifarman Harman 2 Show. 492 ; 3 Mod. 115! 
provided a reasonable time has elapsed since the testator's death ; for sucJi 
payment, if precipitate^ would be reckoned as evidence of fraud. In Nosotti v. 
Jefferson (ii W. R. Eng. 84 ; 9 Jur. N. S. 636, \n Asiatic Banking 
Corporation v. Amador Viegas, 8 B. H. C. R. O. C. 20) ; it was held, that an 
executor in England df a testator who died in India, who had paid simple 
contract debts nine months after the testator's death, not hamg then notice of a 
specialty creditor in Indi^ was justified in doing so, and did not thereby bring 
himself under personal liability to the specialty creditor. 

The executor ought to pay that creditor first who uses the best intelligence 
[Asi/ty V. Peacock 3 Atk 208] (5). Similarly, of several judgment creditors, he 
who first sues out execution must be preferred ;and before any execution is had 
it is at the option of the executor or administrator to pay turn first whom he 
may elect. (6) But See in/ra. 

(1) Gazette of India, extraordinary, 1846, P. 53. 

(2) Wms. 993, 1032 ; Walker and Elg. 252. 

(3) Stokes. 177. 

(4) Wms. 994; Walker and Elg. 183. 

(3) See Wms. 764, 10th Edn. 
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Where, therefore, the plaintiff, one of several creditors having obtained a 
decree against the defendant, Mrs. Reed, in her representa* 
Nil Komal Shaw tive character, for the price of goods supplied to her 
V. deceased husband, executed that decree, and the defendant 

Peed contended that the Court had no power to enforce the 

decree, but it should leave it to her to satisfy it at her own 
discretion rateably with the other unproved claims against the estate, the defen- 
dant’s contention being overruled, it was held by Sir R. Couch C. J. that this 
section did not interfere with the right of a decree-holder to have his claim 
satisfied under section 203 Act VIII of 1859 Which corresponds with section 
252 of the code of Civil Procedure [Act XIV, 1882] sec. 52 Act V of 1908 
out of the property of the deceased, to the exclusion of other creditors, 
after deducting the expenses, chargeable under sections 10 1 (P), 102 (P) and 
103 (P) Supra *‘A 11 that it (this section) does” said his Lordship, “is to point out 
the mode in which the executor or administrator is to administer the assets of the 
deceased, but it does not enable the executor or administrator, when a decree has 
been obtained against him, to say that no portion of the assets of the deceased 
person is to be paid in satisfaction of t^t decree, but he is to deal with him 
just as if no decree had been passed.” [M'Z Komal Shaw v. Reedy 1 2 B. L, R. 
A. C. 287, 17 W. R. 513 ; Venkatarangayan Chetti v. Krishna Sami Ayy angary 
I. L. R. 22 M. 194.]. 

So where a decree was passed, at the instance of a creditor against the 
former administrator of a deceased person’s estate and that decree was satisfied 
by the sale of certain property with the sanction of the Court under Section 
2J7 (A) of the Civil Procedure code it was held that the decree and sale being 
binding upon the succeeding— administrator the rule under this section did not 
apply. In delivering the judgment of the Court, Mr. Justice Chandra Varker 
said “The result is no doubt to be regretted because, it virtually gives preference 
to one creditor as against other creditors of the deceased’s estate where as the 
rule of law is that they shall share — rateably. But the result is due to the fact 
that the rule of law has to give away, in this case to another rule— i.e., the rule 
of Resjudicata which could have been avoided, had the court which passed the 

decree in the suit treated, as it should have as an administration suit 

and passed its decree accordingly.” Relying on the rule of law however as 
embodied in this section, his Lord-ship added “It is the duty of the Court to 
see in such actions that one creditor is not enabled to gain advantage over other 
creditors by getting an unconditional decree for full payment and executing it 
against the deceased's estate to the prejudice of tfiose— creditors.” [Bai 
Mehabai v. Mogan Chandy 1 . L. R. 29 B. 96 6-Bom. L. R. 853 ; the correctness 
of the decision in Nil Komal Shaw v. Reed {Supra) doubted]. 

The concluding words of Mr. Justice Chandra Varker coupled with what 
the Law Commissioners say {Supra) seem to point to the conclusion that on no 
account a creditor is entitled to preference under this section, except where the 
rule under this section gives way to any other rule of law as noted above. [See 
Byramji Rostomji v. Heerabai 11 Bom L. R 250]. 

g 4* ‘^DobtS as he Knows of’ — Knowledge must be actual as 
distinguished from a constructive or imputable knowledge. So an administrator 
who, with such knowledge, pays debts otherwise than equally and rateably as 
&x Ss the assets of the deceased extend, . is personally liable for any loss 
occasicmed tpi a creditor of the deceased by such improper distribution \/i$iaHo 
C^fforoHon v. Amadar ViegaSy 8. B. Hvllt. 6 C. 20J. 
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But the mere circumstance of want of notice of a debt will not relieve an 
executor or administrator from his liability to satisfy the same, if the assets were 
originally sufficient for the purpose, notwithstandiug that, in ignorance of its 
existence, he has bonafide applied the assets in payment to legatees or persons 
entitled in distribution. Lapse of time, may, however, as held in some cases, 
operate as a waiver of the right of the creditor or claimant and preclude him 
from complaining of the insufficiency of the assets, (i) 

§ 5. “Includingr his own. — (Doctrine of Retainer): — In England, if there 
are several creditors of equal degree the executor or administrator may pay any 
one of them in preference to the others. [Lyttieton v. Cross^ 3 B. and C. 322. 
Sec. Re Samson* (1906) 2 Ch. 584]. From this the rule naturally followed 
that, if the executor is himself a creditor he has a right to retain sufficient part of the 
assets in satisfaction of his own demand, in preference to all other creditors of 
equal degrees. This is termed in England^ the doctrine of retainer (2). The 
right is founded on the incapacity of an executor to sue himself. He can not be 
plaintiff in his private capacity and defendant in his capacity of executor. So it 
has been said “The executor being a creditor of the estate, thereby comes 
to sustain, virtually, the double rehition of debtor and creditor. Hence the 
legal remedy is suspended and equity will compel the other creditors to allow 
the executors to retain the sum due to him (2). 

So under this section, an executor or administrator has a right to retain for 
his own debt due to him from the deceased [See Rfokesh Lall v. Basanta 
Knmaree I. L. R. 6 C. 3551 But this right is not in priority or preference to 
any other creditor of equal degree as in England, for here, under this section, 
the debts are to be paid “equally and rateably.^’ This is so because the right 
of an executor “to pay any creditor (whether himself or another person) in 
preference to another creditor of equal degree,” has not been extended to this 
country (see Law Commissioners Report Supra), 

In England, an executor or administrator may retain not only for debts, which 
he claims beneficially, but also for those to which he is entitled as trustee 
\Plumer v. Merchant 3 Burr. 1380, Sander v. Heathfield^ R. 19 Eq. 21 
(1874)]. So he may retain for debts due to another in trust for him 

[Cockraft V. Black 2 P. Wms. 298; Franks v. Cooper,, 4 ves. 763]; for debts 

paid by him as surety to his testator [Boyd v. Brooks 34 Beav 7, affirmed 
on App. 34 L. J. Ch. 605]; for debts due to the firm of, which he is a 
partner [Bur^e y^ Button 2 H. 376 ; Morris v. Morris L. R. 10. Ch. 68 ; and 

for debts due to joint creditors of whom he is one. \Crowder v. Stewart 

16 Ch. D. 368]. An executor may also retain a debt which is barred by the 
statute of limitation [Stahlsehmidt y. Lett, i Sm. and G. 415 ; Hill v. JValker^ 
4 K. and J. 166^(3) [Budgett v. Budgett (1895) i Ch. 202, 215]. An 
executor or administrator is bound to pay himself and satisfy his own debt, 
if he has assets in his hands. If he omits to do so, the debt would not be 
extinguished and he will be dis-entitled to interest. [Hossainara Begum v. 


* Re Samson has overruled Re Han Hankey [(1899) 1 ch. 541], which laid down that 
an executor is not entitled to prefer a simple contract to a specialty creditor in the case of 
an insolvent debtor. 


(0 Wms. I 3 S 7 *-S 8 . 

(3) Story Eq Jur. f 579 (a^ , 

<3) Wms. I04S, *0 5 »» i«S 3 lPo 54 i Walker U Elg. 19^-197. 
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Rahamannissa Begum (1910) 13 C. L. J. 3, 38 C. 34s, Puge v. Z/qyd g 
Petes 304] See Su/ra sec. 100 (p) § “Debts.” 

§6. “Equally and rateably.”— The provision for “equal and 
rateable” payment is intended to apply in cases where the general assets for the 
realizable assets are or might be insufficient for the payment in full of the claim 
of all the creditors. For, “it would be unnecessary and meaningless to provide 
for proportionate or rateable payment when the realizable assets are amply suffix 
cient for the immediate payment in full of all claims ; nor could in such a case 
the payment of one creditor in full in any way prejudice or postpone the rights 
of other creditors.” [Sale J., in Amrifa natfrMitter v. Administrator* General 
Bengal^ I. L. R. 25 C, 54 ; i C. W. N. 500]. 

Hence in the presence of sufficient realizable assets, the executor or 
administrator cannot claim to pay the creditors rateably out of the surplus 
income of the estate. 

The “equal and rateable” payment is thus to be made out of the as^sets, and 
not out of the net inopme of the estate or any other specific part of the assets. 
[See Amrita Nath Mitter v. Administrator General of Bengal^ Supr<i\, 

This section (and the corresponding section of the Succession Act) and 
section 35 of the Administrator-GeneraPs Act (Act II of 
Amrita Nath Mitter i374) “deal with the creaditor’s rights as regards the 
V. The Administrator^ general assets of their deceased debtor, and apart from 
Gl. of Bengal, any question of lien, the object is to prevent any one 

creditor obtaining an advantage over another in respect of 
the payment of his debt, and to provide for the payment of all claims proportion- 
ately out of the assets of the estate.” {Per Sale J. in Amrita Nath Mitter v. 
Administrator-General of Bengal^ Supra ; Hanninahalu Sannappa v. Cook, 6 
M. H. C. R, 346 ; Nil Komal Shaw v. Reed^ 12 B, h, R. 287 ; 17 W. R. 513 ; 
Remfry v. De Penning^ I. L. R. 10 C, 929 ; Venkatarangayan ChetH v. Krishna 
Sami Ayyangar^ 1898,. I. L. R, 22 M,, 194]. 

§ 7* Barred debt. — An executor may pay a debt justly due by his 
testator, although barred by the Statute of limitation, and will, in equity, be 
allowed credit for such i^ 2 iyment{ 7 Ylak Chand Hindumal y. fitamal Sudaram^ 
10 B. H. C. R. 206, 214 ; Norton v. Frecker,, I Atak. 525 ; Stahlschmidt v. />//, 

I Sm. & G. 4T5 ; Administrator-General of Madras v. Hawkins^ I. L. R. i M., 
267]. It is, howev^, doubtful whether, having regard provisions of 

section 28, Act XV^of 1877 (The Indian Limitation Act^an executor or 
administrator' will now be justified in paying a barred debt. [See the observa- 
tions of Garth C* J., in Mohesh Lall v. Basant Koomaree^ I. L. R. 6. C., 340, 
3 SS; 7 C. L. R. 121I. 

But an executor has no right to pay a debt which has been judicially 
declared to be barred \^Uidgky v. Midglty (1893) 3 Cb. 282] 

§'8. Where debt— a ehar^ upon Sj^lfle property.— If particular 
property which is the subjebt of devise is chafed by the testator for the pay- 
ment of any particuUu’ debt, the property so devised is to be construed as 
given upon trust to pay that debt out of that profjerty, regardless of the general 
asi^ of the tratator ; and in such a case, it seems, it will be within the 
cOm^tancy of tl^. testator to.give *' preference to such de^ If, however, there 
is a ii^liaxge oC dsbta generally in a will upon theJi^or's estate or any j^rtion 
of hi ^ijs WU %«ah» no such trust,” [See Ram DMTpkar v. itohesh Chandra 
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Cfurndhury I. R., 9 C. 406]. Ambica Charan Dutt v. Mukta Keshi^ a C. 
L- J- 138]; 10 C. W. N. 38. The reason is, because it does not at all vary 
the legal liabilities of the parties. . . . The executors take the estate 
subject to the claim of the creditors ; they are in point of law the trustees 
for the creditors ; the trust is a legal trust, and there is nothing whatever added 
to their legal liabilities from the mere circumstance of the testator himself, 
declaring in express term that the estate shall be subject to the payment of his 
debts.” “But the case is materially different when particular property is 
given upon trust to pay a particular debt or particular debts. In such a case 
the trustee has a new duty, not the ordinary duty of an executor to pay debts 
generally out of property generally, but a duty to apply particular property to 
secure a particular debt.” [Anunda Moyee Dabi v. Grish Chundra Mytiy I. L. 
R. 7 C, 772,^1^ Mr, Justice Wilson (now Sir Arthur Wilson) at 775. See 1 . L. 
R. 15 C, 66 ; L. R. 14 I: A. 137]. So where a will directs that the funeral 
and testamentary expenses should be paid out of a legacy and makes no 
disposition of the residuary estate such expenses will be payable out of that 
legacy [Camani v. Administrator GenL Madras, I. L. R. 29 M., 290 ; See in re 
Granigerj Daivson v. Higgins 2 Ch. 775 ; Afiiues v. Slater^ 8 ves. 295]. 

As to liability of lands, purchased from devisees for the debts of the testator, 
see Greendar Chander Ghosh v. Mackintosh (I L. R. 4 C. 897). 

§ Right of indemnity* — The right of indemnity is incident to the 
position of a trustee and the liability in respect of such indemnity, is the first 
charge on the trust estates. So a trustee or an executor may reimburse himself 
out of the trust property in respect of all expenses lawfully incurred by him 
(see sec. 32 Act II. of 1882. The Indian trust Act, [Peary Mohan Mukherjee 
Rajav. Narendra Nath Mukherjety L. R. 37 I. A. 27 ; 37 C, 229, 14 C. W. N. 
261 ; II C. L. J. 220; 20 M* L. J. 171 ; 12 Bom. L. R. 257 ; 7 A. L. V. 125.] 
in respect of all sums expended by him for the preservation of the trust estate 
for defending his position as a shebait and for performing the obligations 
imposed upon him by the instrument creating the trust [See Walters v. 
Woodbridge (1878) L. R. 7. C. D. 504J As for instance expenses caused by 
the employment of an agent to collect rents [Godfrey v. Watson 3 At. K. 518.] 
of a legal adviser [Macnamora v. JoneSy Dick 58] Blackford v. Davis L. R. 4 
Ch. 30^ and also expenses for travelling, if properly incurred [Bridge v. Brown 
2 Y & C., C. C. 18 1]. A trustee may also be allowed to reimburse himself 
for necessa^ iJS^^ses incurred in the management of the trust estate, even 
though the inaHpent of trust provides, sufficient remuneration for his trouble 
[See Webb v. Earl of Shaftisburyy 7 ves. 480.] 

In Walters v. Woodbridge (1878), the trustee was allowed to be paid his 
costs for defending a suit and his character for the benefit of the estate. So in 
Peary Mohan Mukherjee Raja v. Narendra Nath Mukherjee (supra) the estate 
of a deceased Shebait was held to be reimbursed. 

It admits of no doubt, therefore that where an executor pays debts and 
legacies out of his own funds, he is entitled to be reimbursed. But the 
question, whether under such circumstances, he is entitled also to be subrogated 
to the rights and remedies of the creditor or legatee, is not altogether 
free from doubt. In the American case of Earle v. Cohrley (65 West Virginia 
163) however, it has been ruled, that the executor, is in such case entitled to be 
subrogated (subrogation is substitution by operation of law, Dr, Ghose says “ the 
right of one creditor to i^il^ in the place of another creditor, comes under the 
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technical head of subrogation ”) (O- [See Hope v. Wilkinson 32 Am. 
Rep. 140-] 

§ 9. Miscellaneous.— As to the liability of a person taking possession 
of the estate of a deceased Hindu testator without probate, to pay the debts of 
the deceased, see Prosunno Chundra Bhattacherjee v. Kristo Chyiunno Paly 
(1. L, R. 4 C, 342), and notes, section 252 C. P. Code, by Mr, Justice 
0 *Kenealy. See also Chatha Kelan v. Gobinda KarumioHy I. L. R. 17 M r86, 
in which their Lordships of the Madras High Court have differed from the view, 
taken in Prosunno Chunder Bhattacherje’s Case [Supra], 

As to the right of an executor to retain for his own debt before probate, see 
Croft V. Pyke (3 P. Wms. 183). Messrs Walker and Elgood are of opinion that, 
he can retain for such debt when he acts as executor, though without pro- 
bate (2). 

A debt for rent ranks in li^ngland in the same degree as a debt on bond 
or other instrument (3). 

“Debts” include “calls” on shares held in limited companies by the testator 
[Asiatic Banking Corporation v. Viegas^ 8 B. H. C. R. O. C. 20]. 

§ 10. Crown Debt : — Court fees form a crown debt in this country and 
ordinarily such debt is entitled to precedence over all other debts [Gayanando 
Cala Dassee v. Buito Krishna Bairagee (1906) I. L. R. 33 C. 1040. Gubpub 
Pataya v. Collector of Canora (1875) 1 . L. R. 1 B. 7]. 

§ 11. Creditor’s remedy — If the executor mal-administers and the 
creditor is not fully paid, it is open to the latter to see for administration [Sarat 
Mani Debee v. B att a- Krishna I. L. R. 35 C. 1100]. 


Debts to be paid 
before legacies. 


105 (P) nw f ^ 

— Debts of every description 
must be paid before any legacy. 


221 . 


NOTES AND COMMENTARIES. 


§ L The Section, 

§ 1(a). Debts no chStge, 
§ 2 . ''Any kgcuyP 


§ 3. Doubt or diffict^ as to testators 
intention, 

§ 4. Mahomedan Law, 


§ 1. The Section. — The purport of the section is, that, although as 
between themselves creditors are all ^ual and are to be paid, as* provided in 
the last preceding section, “equally and rateably”, yet as between themselves 
and legatees the creditors are entitled to a priority and preference, so that 
legatees are to take nothing until the debts are all paid (4). This is in accor- 
dance with the principle— “Be just before you are generous.” 

(r) Ghose’s Mortage 329. 4th Edn. 

(2) Walker and Elg 197. 

(3) Wms. 1015. 

(4) a Story fiq. Jut. f f 555, 55 ^ i i>hep T. 480. 
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§ Debts no chapgfe. — As, therefore, the whole estate of a 

deceased person is liable in the hands of his executor or administrator, 
for the payment of his debts the executor or administrator must take care to 
discharge these debts, before he satisfies the demand of any legatee (i). But 
such debts, even when converted into, a money decree do not create any charge 
upon the property left by the deceased, so that, a mortgage created by 
a specific legatee who is also executor before the debts, are all paid, is not 
necessarily invalid. [Am/fica Charan Dutt v. Mukta Kishori 2 Cal. L. J. 138, 
10 C. W. N. 38]. The case however, will be different if it is proved that the 
assets were not sufficient for the payment of the testator’s debts. See sec. 108 
(P) infra and sec. 104 (P) § 8 Supra, 

§ 2. ‘‘ Any legfacy ” — 'rhat is, any description of legacy. 'Phere is no 

distinction in This respect in favor of specific legacies. Hence if an executor, 
although acting bonafide^ and under a conviction that the assets are amply 
suflficient for the payment of the testator’s debts, permits specific legatees to 
retain or possess themselves of the articles bequeathed to them, he will be 
answerable for the value of those articles if there should ultimately, happen to be 
a deficiency of assets, although such deficiency may be caused by subsequent 
events, which he had no reason to anticijiate [Spode v. Smith 3 Russ. Chanc. 
Cas. 511] (2). 

§ 8. Doubt or dif&culty as to testator’s intention. — In paying 
the legacy, should any doubt or difficulty arise, it is the duty of the executor to 
sue for the construction of the will in order that the intentions of the testator as 
regards such legacy might be ascertained by the Court, For example, see 
Karsandhs Ndthh v. Lhdkavahu (I. L. R. 12 B., 185) and Byramji Jehani^ir 
Laman v. Ratnagar famsetji Ratnagar\^, L. R. 18 H., i), 

§ 4, Hahomedan Law. — it may be noted that in cases of Mahomedan 
wills, the order of application of the assets, as set forth in these sections 
(100 to 105) is to hold good except the payment of legacies, which are 
according to the personal law of the Mahomedans not to exceed one third of 
whole remains after all the above payments have been made. 


222. ■ ~ . — If the estate of the deceased is subject to 
any contingent liabilities, an executor or 
administrator is not bound 


Executor or admi- 
nistrator not bound 
to pay legacies with- 
out indemnity. 


IS not bound to pay any 
legacy without a sufficient indemnity to 
meet the liabilities whenever they may 
become due. - 


The Section. — This section is intended to afford protection to executors 
against all possible liabilities in future. Hence in cases of contingent debts 
and liabilities, or where there is an outstanding covenant of the testator 
(or bond with a condition or the like) which has never yet been broken, and 
which may or may not be broken hereafter the executor is not bound 


(I) Wms. — 1346. 

(a) {Ibid). 
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to part with the assets, either to a particular or re^duary legatee, without 
a sufficient indemnity, for otherwise, if the contingent covenants should 
afterwards be broken, the executor would be liable to answer the damages out 
of his own pocket without any fault in him [see Whittaktr v. Kershaw^ I. R. 
45 Ch. D, 320 (i). Raja Manner v, Subbalakskmi^ 2 Mad. L. J. 182]. see 
sec. 124 (10, 

Here it may be noticed, that, according to the old practice of the Court of 
Chancery in England,, a legatee was in all cases, bound to give the executor 
security to refund, if debts should afterwards appear. But this practice having 
ceased to exist, creditors are now allowed in Courts of Equity, to follow assets 
in the hands of legatees as well as of the executor (2). 

Where the estate is administered in Court, the executor is perfectly safe, 
and the Court will not allow a creditor to sue the executor after he has paid 
over the residue under an order of the Court v. AUen^ 20 Beav. i] (3). 


223. 
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287 (s) ■ 


— If the assets, after payment of debts, 
necess^y expenses and specific legacies, are 


Abatement of ge- 
neral legacies. 


not sufficient to pay all the general legacies 
in full, the latter shall abate or be diminish- 


ed in equal porportions ; 


and, in the absence of any direction . to the contrary in 
the will, the executor has no right to pay 

Executor not to p«7 , ^ • r , / 

one legatee in pre- one legatee in preference to another, nor to 

ference to anotlier. . . . i . 

retain any money on account of a legacy to 
himself or to any. person for whom he is a trustee. 


NOTES AND COMMENTARIES. 

g 1. A retrospect. § 4 . Exemption from abatement. 

§ 2 . Abatement. § 5 . Residuary legatee cannot call upon 

g 8. Rules regulating the abatement general legatees to abate, 

of general legacies. 

§ 1. A retrospect: — Fron^Ae preceding sections, it is clear that 
the assets of an executor or adii||l|strator, are to be applied to the following 
purpQses : — 

(a) Funeral expenses and death-bed charges ka. [Sea loi (P), supra\. 

(b) Testamentary or executorship expenses. [Sec. lor (P), supra\. 

ft} Wmf. i 347 --Sa; Walker and Elg. 216, 253. 

(a) /Wins. , 1954 - 
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(c) Wages of servants and artizans, &c. [Sec. 103 (F), supra\ 

{d) Debts of every description [Sec. 103 (P), and 105 (P), supra], 

{e) Legacies. 

(f) After the debts and legacies have been paid, if there be any surphs, 
it is the duty of the executor or administrator to apply such surplus, according 
to the will of the testator, or in case of intestacy, according to the statute of 
distribution, (i) 

Here it may be remembered that, so |ar as collecting the property of llie 
deceased, the making of an inventory and the payment of the necessary expenses 
and debts, are concerned, the duties of an administrator whether with will or 
without will, are the same as those of an executor. But where there is no will 
to direct the sulSifequent dispositions of the property from, after the payments 
of debts, their duties materiality affect (2) 

§ 2 . Abatement : — The assets may be sufficient for the debts but 
deficient for the legacies ; or they may be deficient for both, being sufficient only 
for the funeral and other expenses. Hence, regard being had to the fact that, the 
testator must be presumed to intend that all his debts and legacies should be 
equally paid, the necessity arises for abatement.^ 

§ 8. Rules regfulatlngf the abatement of general legaeies.— The 

following general rules may be laid down here 

(i) That the abatement must take place among all the general legatees (3) 
in equal proportions (4). 

(11) That as between general legatees, no rule of priority obtains ; but all 
general legacies abate together and proportionately. Even the executor has no 
right of priority in regard to his own legacy, as he has in respect of bis debt (5). 
[See second clause of the section ; and also sec. 104 (P), Supra], Nor is a 
general legacy entitled to priority on the ground of its being applied to any 
particular purpose or object. Thus a legacy to an executor for his cares and 
troubles [Duncan v. IVaffSy 16 Beav 204] or a legacy of money for mourning 
rings [Apreece v. Apreece i ves and Beam 364), or a legacy to servants or to 
charities [2 P. Wms. 25 ; Masters v. Masters, i P. Wms. 423], is not entitled to 
any preference. 

§ 4. Exemption from abatement 

(a) General legacies given for valuable consideration, or in other words, 
such general legatees as purchase their legacies, are entitled to exemption. 
Where, for instance, a general legacy is given in consideration of a debt due to 
the legatee, or of the relinquishment of any right or interest, such l^cy will be 
entitled to a preference of payment over the other general legacies, which are 
mere bounties. But in order that the enjoy the benefit of his 

purchase, it is necessary, that the debt^ interest should be subsisting at the 
testator’s death V. Bradyt, i P. W. 127; Blower v. Morret, 2 ves. 

Sen. 420] (6). 

(1) 2 Black. 468 ; Stoiy. Eq. Jur. $ 532. 

(2) Walker and Elg. 2^10. 

(3) See sec. 129 (S) ante, 

(4) Wms. 1365. 

(3) Ihid 1370. 

(6) Wms. 1376 ; Theob 573, 3rd £dn. ; 1738, ^tk Edn. 
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In Davis v. Rush (i Young 34t« the testator having had some accounts 
between himself and the legatee made a bec^uest to the latter on condition 
of his executing a general release of all his claims and demands against the 
testator. The assets being insufficient for the payment of all the legacies, the 
qiilstion was, whether this legatee was, by the execution of the release a 
purchaser of the legacy and entitled to be exempted and paid in preference to 
the other legatees. It was decided by Lord Lyndhurst that if there was no debt 
actually dhe to the legatee at the time of the testator’s death, he could not be 
CQi|gSfidered a purchaser of the li^j||tcy and would not accordingly be entitled to 
any preference. [See Health v, Imdy i Russ Chane, Cas. S+ 3 ](>^)* 

(^) Exemption is also allowable where it appears upon a fair construction 
of the will that^the testator clearly manifests an intention to give one general 
legatee a priority over the others; as where he gave legacies to his two 
sons and his daughter, with a proviso, that if the assets should prove insufficient 
for the satisfaction of all these legacies, his daughter should nevertheless, 
be paid her full legacy, the abatement, being left to be borne by the sons 
only \Lewin v. Lewin -2 ves. sen, 415; Marsh v. Evans i P, W ms. 668 ; 
Att-Gen, y. Robins^ 2 P VVms. 23] (2). But a mere direction that a legacy is to 
be paid "in the iiii!it place” or "in the next place” or “immediately” or “after- 
word’s” will not create any r%ht of priority between the legacies [Blower v. 
'biofrety 2 ves sen 420 ; Thwattes v. Forman i Coll 409 ; B res ton v. Booths 
Mad 1 61 ; Wells v. Barwick iT'Ch. D. 798] (3). 

§ 5. Residuary legatee cannot caU upon general legatee to 

abate* — The general estate of the deceased being primarily liable for his debts 
and general legacies, all that is not specifically bequeathed, must be exhausted 
before specific legatees can be called upon to contribute anything out of their 
bequests. And, as there is strictly speaking no residue untill all debts and 
legacies have been paid, a residuary legatee has no right to call upon general 
legatee to abate(4). [Fonnercan v. Payuz^ i Bro. C. C. 478, See Baker v. Fortner 
(r868) L. R. 3 Ch. 537]. 

Disclaimer of legacy— See ante Sec 92(s) §. 

108 

2^”^)“ * — Where there is a specific legacy, and ttie 

assets are sufficient for the payment of 

Noo-Aba^eat^of and necessary expenses, the thing 

assets sufficient to specified must be delivered to the legatee 
pay debts. . , , 

Without anv abatement. 


notes and commentaries. 

Non-abatement of spwiflc legacy. — As long as any of the assets not 
specifically bequeathed, remain, those that are specifically bequeathed are not 

li) Wms 1371- 
IM < 374 * " 

(3) Ww*. 1376 i Theob. 573, 3rd Edn. j 738-39, Sth Edn. 

( 4 ) Wiw.»3e5. 
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to be applied in payment 6 f debts [Barton v. Cooke^ 5 Ves. 464 ; but see 
Newbegin v, Bell^ 23 Beav. 386], or of costs where a suit has been instituted, 
although to the complete disappointment of the general legatees. But when the 
assets not specifically bequeathed are insufficient to pay all the debts, then 
the specific legatees must abate, in proportion to the value of their indivi^lual 
legacies. [Sleech v. Thorington^ 2 Ves. Sen. 561, *564] (i). See sec. no (P), 
post So a legatee entitled to a demonstrative legacy in the nature of a specific 
legacy, must abate with the specific legatees. ^ 

Even, if a specific bequest is chai^hi with the payment of debts, and if 
there be any undisposed of residue, the latter is primarily liable for the payment 
of the same. [Hewett v. Snare^ i De. G. and S. 333 ; Newbegin v. Beliy supra ; 
Corbttt V. Coi^etty L. R. 8 Eq. 407] (2). 

The forgiveness by will, of a debt owing to the testator is a specific legacy 
and not liable to abatement with general legacies [Be Wedmore (1907) 2 Ch. 

277]- 

Where there are specific legatees of a particular fund, there may be an 
abatement among themselves. In Pa^ v. Leapingwell 
Ezeeptioo. (18 Ves. 463), a testator .devised land upon trust to sell, but 

not for less than 10,060/ and gave legacies thereout 
amounting to 7800 /., and “the overplus monies,” to A and B, The estate sold 
for less than 7000 /. It was held by Sir W. Grant, M. R., that the other legacies 
ought to abate equally with those of A and B:, he being of opinion that the 
testator did not mean by the word “overplus” what it usually imports, viz., 
whatever shall turn out to be the overplus, but that, he (the testator) was 
contemplating a certain overplus^ and was making his disposition accordingly. 
His honor added, “I conceive the true intention to have been that those 
persons should take as specific legatees ; and therefore they must abate among 
themselves.” (See SUech v. Thoringtony supra) (3). 


225. . — Where there is a demonstrative legacy, 

^ ^ and the assets are sufficient for the payment 
Right under demo- of debts and necessary expenses, the legatee 

nstrativc lagacy •ii»r 

when ^assets has a preferential claim for payment of his 

*nd nece^ry \x- legacy out of the fund from which the 
legacy is directed to be paid until such fund 
is exhausted, and if, after the fund is exhausted, part of the 
legacy still remains unpaid, he is entitled to rank for the 
remainder against the general assets as for a legacy of the 
amount of such unpaid remainder. 


(1) Wms. 1377,8th Edn; 1100, 10 Bda Walker and Elg. 182. 

(2) Theob 570, 3rd Edn. 

(3) 2 W. and T. L. C. 283^ Head. 380. 


109 



866 


LsscTioN iiifp;. 


THE mnm wills acjv 

Thus a demonstrative legacy is liable to abate With general legacies when It 
becomes a general legacy by reason of the failure of the fund out of which it is 
payable. {MuUim v. Smithy i Dr. and Sm., sio) <i). In this, as in the case 
of specific legacies, the testator’s intention is the principle ; for it is inferred, 
that he, in refetring to specific parts of his estate for* payment of particular 
legacies, intended those legacies as a preference to others which he had not so 
secured [Roberts's, Peaeock^ 4 Ves. 150J (2). 


Z26. 


110 (P ) 

290 (s) 


Rateable abatement 
of specttfe legacies- 


. — If the assets are not sufficient to answer 
the debts and the specific legatees, an abate- 
ment shall be uslide from the latter rateably 
in proportion to their respective amounts. 


Illustration, 

% has bequeathed to B a diamond ring, valued at $00 Rs., and to C a horse, valued at 
1000 rupees. It is found necessary to sell alt the effects of the testator, and his assets, after 
payment of debts, are only 1000 rupees. Of this sum rupees 333'*5-4 are to be paid to B, and 
rupees 666«|o-8 to C. 

227. — Fof tfi® purpose of abatement a legacy 

* for life, a sum appropriated by the will to 
produce an annuity, and the value of an 
of Abatement. annuity when no sum has been appropriated 

to produce it, shall be treated as general legacies. 


In Jairhtn Nhrronji v. Kuverbai [(1885) I. L. R. 9 B., 491], where the 
testator directed certain monthly allowances to be paid to each of his widows 
out of the interest of certain Government Promissory notes, it was held, that 
if the particular sources of income out of which these allowances were to be 
pai^ should prove insufiicient, the rest of the moveable property, or the income 
derivable from it, as well as the rents of the immoveable property should 
contribute. See Bat Bhikaji v. Bai DenbaH^^\ 6 ) 13 Bom, L. R. 319. See 
ante^ sec. 162 (S), § 2. . ' 


{ly H«nd. 382. 

(2) Wms. 1377, Bth Edil^IPOOi 


foth Bdn. 




CHAPTER VIII* 


OF THE EXECUTOR’S ASSENT TO A LEGACY. 


Assent aeoif^liury 

to complete legatee's . . ^ ^ , - 

title. cutor IS aetessary to complete a legatee s 

title to his legacy. 


Illustrations, 

(a) A by his will bequeaths to B his Government paper, which is in deposit with*^ the 
Bank of Bengal. The Bank has no authority to deliver the securities, nor B a right to 
take possession of them, without the assent of the execu^r. 

(b) A by his will has bequeathed to C his house in Calcutta in the tenancy of B. C 
is not entitled to receive the rents without the assent of the executor. 

Note*^In the above illustrations, B would have no right to take possession of the secu- 
rities, or C to receive the rents, even though the testator by his will expressly directed that 
they shooid do so without his executor’s assent. “For if this were permitted, a testator 
might appoint all his effects to be thus taken, in fraud of his creditors ” (i). 


112 (P ) 

292 (s) 


— The assent of the exe- 


NOTES AND COMMENTARIES. 

§ 1 . Preliminary, , § 4 . Retraction of assent, 

§ 2. IVkat constitutes assent, § 5 . Limitation of suits, 

§ 3 . Assentj where several executors, § 6. Miscellaneous, 


§ 1« PrelimlliaFy : — As regards vesting in executors, the law here is the 
same as in England, this being so, as already seen [See Sec. 4 (P)], the whole 
property of the testator vests in the executor so that however specifically an 
article mi^ht be bequeathed to any person on the death of tte testator its 
ownership is transferr^ not to the l^tee, but to the executor whose assent is 
necessary to complete the legatees’ tide. Again the whole property of the 
testator, being vested in the executor i]| S^. 4 (PX he is responsible 

to the creditors for the satislBsction of their demajh% to the extent of such 


* The provisions in this chapter with respect to an executor apply also to an ad* 
ministrator with the will annexed see sec 148, Act V. of 488i-*App. A. 


(I) Wms. 1378. 
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property, regardless of the testator’s will, directing that a portion of it shall be 
applied to other purposes : and as debts of every description are to be paid 
before any legacy, it is his business first of all to see whether there is sufficient 
fund left to pay the debts of his testator, for, in case of a deficiency of assets, 
the general legacies are required to abate [§ 107 (P)]. Hence, as a protection 
to the executor, the law imposes the necessity that every legatee must obtain 
the executor’s assent to the legacy before his title as legatee can be complete 
and perfect. The bequest of a legacy, whether general or specific, transfers 
only an inchoate title to the legatee. 

It is the executor’s assent which renders it complete and perfect (i). 

Thus it follows that, an executor is not bound to pay a legacy nor a suit 
lies for its recovery, before he has taken an account of the assets and liabilities 
of the testators and ascertained whether there is not sufficient asset for paying 
the same or giving his assent \Rajamanner v. Subalakshmi, 2 Mad. L. J. 182] 
And for this purpose under sec. 117 (P). infra the law has allowed, to an exe- 
cutor, the period of one year from the testator’s death. If therefore without 
such assent, the legatee takes possession of the thing bequeathed, the executor 
may maintain an action of tresspass or trover against him. If on the other 
hand, the testator refuses his assent without cause, he may be compelled to give 
it by a Court of Equity. See § 6 infra, 

§ 2. What constitutes assent. — There is no specific form in which 
the assent is to be made. Any expression of the executor, or anything done 
by him which shows that he agrees or concurs to the thing bequeathed is an 
assent. An assent is “ the agreement of an executor that a legatee shall have 
the thing bequeathed unto him.” So an assent may be express or implied [secs. 
113 (P), 15 (P), infr(i\. It is express, when the executor in express words agrees 
to the legacy and authorizes the legatee to take possession of it ; and implied, 
when such authority is inferred either from direct expressions or from parti- 
cular overt acts (2), Thus if a horse is bequeathed, and the executor asks the 
legatee to dispose of, or he permits a third person to buy, or himself buys 
it from the legatee, this amounts to an assent by implication (see illus. next 
sec.). When the executor informs a legatee that his legacy is ready for him and 
he may take it whenever he will, this will amount to an express assent (3). 

The assent may also be absolute or conditional, or it may be presumed from 
circumstances. [See sec. 92 (P.) ante,\ 

§ 8. Assent where several executors.— The assent of one of several 
executors is sufficient even where, he is himself a legatee [See Cole v, Mik$ 10 
Hare 179] (4). See sec, 92 (P), ante, 

§ 4- Retraction of assent. — As a general rule, assent once given and 
completed by payment or possession cannot be retracted. See if^ra sec. 113 
(P), § 4. But where it has not been so completed it may be retracted, provided 
no third party is injured thereby (5). So where the assent is given under ‘ 
a misl^e (6), 


(1) See Shep. Touch. 455 ; Wms. 1378; Walker and Elg. 135. 

(2) Shep, Touch 435 ; Wttas. 1380; Elg. 137. 

(3) See Wms. 1381. 

(4) Walker and Elg. 166. 

(5) Walker and Elg. 138. 

(d) j!^kop. Leg. 743, 863, 3rd Edo. 
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§ 5 . Suit for legracy or share of a residue.— See Indian Limitation 
Act (Act XV. of 1877 Act IX of 1908) article 123 ; See 
Limitation of suits, also Cursetjee Pestonjee Botliwalla v. Dadabkai Eduljee^ 
[I. L, R, 19 M. 425] ; Issur Chandra Das v. /ugguf 
Chandra Shaha [I. L. R. 9 C., 79]. Although regard being had to sec. 117 (P) 
post which provides that an executor is not bound to pay or deliver any legacy 
until tfa e ^piration of one year from the death of the testator, it may be argued 
that the^Wect of this section is to extend the period of limitation authorities are 
not wanting to show that such can not be the case and that the right to sue for a 
legacy accrues from the death of the testator and not one year later [See Waddell 
V. Harshoiv (1905) i I. R. 416J, The position that the period, is extended, 
seems to be supported by Cursettjee Pestonjee Botliwalla v. Dadabkai Eduljee^ 
(supra). 

t* 

Where the person liable for the payment of a legacy and the person, 
entitled to receive it, are the same no question of limitation arises [Naran Das 
Ramjee v. Naran Das RamjeCj 9 Bom. L. R. 287 ; I. L. R. 31 B. 418]. 

So where the executor himself is a debtor to the estate of his testator, no 
limitation would run ; as long as he remained executor or did not die [ Yakub 
V. Bai Rahiinatbai\ 10 Bom. L. R. 346]. 

Where in a suit for legacy, the plaintiff prays for an administration, such 
prayer being ancillary to his getting the legacy, the suit will be governed by the 
said Article 123 and not by Article 120 [Rajamanner v. Venkatakrishnayyay 
(1902) I. L. R. 25 M. 361. S. C. 12 Mad. L. J. 183, Salebhai Abdul Kader v. 
Bai Safiaba (1911) 36 B. in]. In such a suit, the plaintiff is not bound to pray 
for an administration [Pursholain v. Kala Gobindjiy 3 Bom L. R. 932 ; I. L. R. 
26 B.301]. 

Where no assent of executor. — But in Salebhai Abdul Kader v. Bai 
Safiaba^ supra^ wheie Beaman J. held that where there has been no assent of 
the executor, the suit (for legacy) must include a demand for the administration 
of the whole estate. The following cases, amongst others, referred to : — 
\Cursetjee Pestonjee Batliwalla v. Dadabkai Eduljee (1896) 19 M. 445, Okhoy 
Coomer Bamrjee v. Koylash Chandra Ghoshal (1890), 17 C. 387, Rajamanfiar 
V. Venkatahrishnayya, supra"] bict. 123 applies even, when there is no assent 
of the executor [Salebhai Abdul Kader v. Bai Safiabu^ supra,] ^ 

Suit by a devisee for possession of immoveable property.— See 

Art. 140 of Act. XV: of 1877, and Kristo Kinkar Roy v. Panchuram Mondal 
[I. L. R 17 C. 272]. 

Suit for the construction of a will. — I'he right to bring a suit for the 
construction of a will and for a declaration of the rights of parties affected 
thereby, is a continuing right and may be claimed within the statutory period 
(whether 12 or 6 years, under Art. 120 of Act XV. of 1877) from the time, 
when the plaintiffs become entitled to possession or other consequential relief 
[Chakkun Lai Roy v. Lalit Mohan Roy^ I. L. R. 20 C. 906]. 

Suit to recover moveable and immoveable properties on declara- 
tion of the bequest being void and inoperative.— Articles 120 and 14 1 
of the said Act XV. of 1877, respectively apply; Article 144, does not 
IRunchordas Vandrawandas v. Parvatibai^ L L. R. 23 B., 725 ; 14 B., 482 ; L. 
R. 26 I. A. 71 ; 5 C. W. N. 621]. 

Article 91 of the said Act is not applicable to the case of a will [Sajid AH 
V. IbadAli^ L L. R. 23 C, i, xo ; L. R. 22 L A. 171] 
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Plea of advene posMssion and title there under«-^e claiming 
under a deed or will, which however, does not operate to pass the property in 
dispute and bolding possession as such for more than 12 years, can not acquire 
an interest in the property, different from that which would have taken, if the 
deed or will had been valid and operative and consequently, it is not open to him 
to claim any higher interest. Thus the deed or will purporting to limited 
interest, be can not successfully plead absolute interest by 12 yeaiafcjadverse 
possession [Xaja Venkata Narasingha Appa Rao v. Raja Surenaw^enkata 
Ruru Shatkama /agananadha Gapal Rao^ I. L. R. ji M. 331 ; See observation 
of Lopes L»J. in Dalton v. Fitz-gerald (1897) 2 Ch. D. 8 6 at 93]. 

Suit by reversioner : — See Ante sec III p. 42. 

§ 6* HlSCOllftHOOIIS* T-The executor's assent, whether express or implied, 
should be unambigfpus. Accordingly, the fact of an 
Assent must he executor simply ^Ugratulating a legatee on his good 
ttoambiguotts. fortune would neither be an assent to bis legacy nor 

evidence of assent. But it may be otherwise, if the 
executor utters congratulatory expressions after he had had sufficient time to 
acquaint himself with the state of the assets (i). 

If the testator by will forgives a debt due to him from a paifiqular person, 
the debt so forgiven is re^rded in the light of a legacy, 
AsMnt whtfc debt and the executor's assent is necessary to effectually 
Svw by ^ discharge it. Such legacy,* like all other legacies, is not 

^ * to be snactioned by the executor in case the estate be 

insufficient for the payment of debts (2). 


A person appointed executor may assent to a legacy before he proves the 
Assent before pro- will ; and even if he should die without taking probate 
bate* such assent would be effectual ^). ^ 

In a suit for legacy the plaint must show, that the executor is in possession 
In suit for legacy sufficient assets, and that ^ has assented to the legacy 
the cxecotor^s assent being paid to the plaintiff. \Okhoy Coomer Saner jee v. 


There may be assent as to part only of a legacy (see Elliott v. Elliott, 

Aastatastooart ? 2i,—Per Parke, BX or a residuary gift 

AiNm as m imr. ^ Beddot, 41 W. R. (Eng.) 619] (4). 

**"^*>’ ChaptCT apply to an administrator 
with the will ahnex^ (see App. sea 148, Act V of 

1881X 

A densee of immoveable propmty for life, may ti^e possession of such 
property vridront rtfer^ce to the executor or wimout his assent. In suph. a 
rase, thp prasession of the Ufe-leiumt is subject to impeachment for waste and 
the executor is mstilted to release ftpm the life-lenaot. \Chimanrao v. 

Rmbhoi Gham»ji \ 4 Bom. L. R. 508, See /w « RtrUtm, Ir. R. 4 Eq. 351]. 


fi) Sss Wms. 1181^2. 

(•li, Uga Wma Walker imd Big. 135*36. 

‘ BIf . *38; see, Iwwever, Wns. taSsi Aote.(4 i Thedi, 146. 
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893 w '* — assent of the executor to a specific 

Effect fe ceotor's Sufficient to divest his 

MMnt to ipccific interest as executor therein, and to transfer 

’^*****^* , the subject of the bequest to the legatee, 

un lesl^he nature or the circumstances of the property 
require that it shall be transferred in a particular way. 

This assent may be verbal, and it may be either express 
or implied ^m the conduct of the executor. 


UlustraHons. > 

(a) A horse is bequeathed. The executor requ^s the lefatee to dispose of It, or a 
third party proposes to purchase the horse from the executor, and he directs him to apply to 
the legatee. Assent to the legacy is implied. 

This is fronP Wms. 1381. 

(A) The interest of a fund is directed by the will to be applied for the maintenance of 
the legatee during his minority. The executor commences so to apply it. This is an assent 
to the whole of the bequest. See Paramour v. Yardley^ Plowd. 539 (1). 

(r) A bequest is made of a fund to A, and after him to B. The executor pays the 
interest of the fund to A. This is an implied assent to the bequest to B. 

The particular estate and the remainder constitute but one estate, and therefore the 
executor’s assent to the part is sufficient for the whole [Weleden v. Elkington^ Plowd. 521 ; 
Adams V. Phttco^ 3 P., Wms. 12] (2). 

But where there is^ a be#uest of a number of articles;, as stock in trade or plat^« the 
executor may properly withhold his assents as to a part. ISlliot v. BUiot, g M. and 
W. 23] ( J ). 

(d) Executors die after alt the debts of the testator, but before satisfaction of 

specific legacies. Assent to the I^acies may be presumed. 

This is upon the principle that in the absence of evidence the executors shall he taken 
to have acted in conformity with their duty. [See Cray v. Willis^ 2 P. Wms. 531, 539] (4). 

(e) A person to whom a specific article has been bequeathed takqs possession of it and 
retains it without any objection on the part of the executor. His assent may be presumed. 

** Reiains ii” — ^The retaining must be for some considerable time and with the executor's 
knowledge. [Cole v. Miles, 10 Hare 179] (5). 


NOTES AND COMMENTARIES. 

§ 1. When exeeutop trustee for legatee.— Upon assenting to a 
specific legacy, the executor becomes a trustee for die I^;atee his interest therein 
as an executor being (^vested thereby lJ?ix v. Bur/orA, 19 Beav. 40s] (6), 


(I) 

(a) 

( 3 ) 


Wms. 1381. 
Wms. 1389. 
md, F. N. 
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§ 2. “Either express or Implied.*'— From the words “This assent” 
in the last clause of the section, it may be argued that the assent contemplated 
by this section only, may be “either express or implied.” But see sec. 15 (P) 
infra, ^ 


§ 8. ikssent, question of law or fact Although whether there has 
been an assent or not, may involve a question of law, it is generally regarded as 
a question of fact \Mason v. Farnell^ 12 M. and W., 674] (i). 

§ 4. Assent after probate which is revoked.— Assent once given 
and completed by payment or possession is always good and valid and no 
fresh assent is necessary even where a codicil is found revoking the gift and 
bequeathing the same to another legatee, without changing the executor in 
consequence of which a fresh probate is granted and the second legatee lays 
claim to the subject of the gift \Inrt Wesf, West v. Rohrts (1909) 2 Ch. 180]. 


230 . :Th1e assent of an executor to a legacy 

may be conditional and if the condition be 
Conditionat assent. which he has a right to enforce, and it 

is not performed, there is no assent. 


Illustrations. 

(а) A bequeaiths to B, liis land of Sultanpur, which at the date of the will and at the 
death of were subject to a mortgage for 10.000 rupees^ The executor assents to the 
bequest, on condition that B shall within a limited time pay we amount due on the mortgage 
at the testator’s death. The amount is not paid. There is no assent. 

(б) The executor assents to a bequest on condition the legatee shall pay him a sum 
of money. The payment is not made. The assent is nevertheless valid. 

The assent is valid, because the condition was one which the executor had no right to 
impose. 

So if the assent be on a condition subsequent, as, — provided the legatee will pay the 
executor a certain sum annually, such condition is void, and a failure in performing it shall 
not divest the legatee of his legacy (2). 

231 . — When the executor is a legatee, his assent 

to his own legacy, is necessary to complete 
^scttt of executor jt in the same way as it is 

required when the bequest is to another 
person, and his assent may in like manner be express or 
implied. 


(1) ; WeBwfrend Big. 137 ! Wras. 1380, note (o). 

<a) Wim|i ijBf. 
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Assent shall be implied it in his manner of administer- 

impiiedMsent. the property, he does any act which is . 

referable to his character of legatee and is 
not referable to his character of executor. 


Illustration, 

An executor takes the rent of a hou^e or the interest of Government securities be- 
queathed to him, and applies it to his own use. This is assent. 


NOTES AND COMMENTARIES* 

§ 1. Executor-legatee to manifest inten- {5 3. If in his manner of administer- 
tion to act as executor, m ing the property"' 

§ 2 . ^'Assent to his own legacy," § 4. Miscellaneous, 


§ 1. Executor legatee to manifest intention to act as execu- 
tor, — If a legacy is bequeathed to a person, who is named an executor of the 
will, he shall not take the legacy, unless he proves the will or otherwise 
manifests an intention to act as executor. [See sec. 128 (s) supra,] 

§ 2a “ Assent to his own legacy ” — The union of the character of 
executor and legatee in the same person makes no difference, for the assent of 
the executor is as necessary to a legacy vesting in him in the capacity of a 
legatee, as it is to a legatee vesting in any other pei%on. The principle always 
to be kept in view is, that Sfefore he has carefully examined the assets the execu- 
tor is not in a position to decide whether they will admit of being appropriated 
as his legacy, or are to be allied in satisfaction of the testator's debts (i>. 

3 . 'Mf in his manner of administering the property.”— The 

last clause of the section seems to be based on the authority of Doe v. Sturges, 
[7 Taunt. 223], where it is laid do^n that, “If an executor, in his manner of 
administering the property, does any act which shows he has assented to the 
legacy, that shall be taken as evidence of his assent ; but if his acts are referable 
to his character of executor, they are not evidence of assent to the legacy” (per 
Gibbs C.J.) - 

Thus, if the executor Isays that he will have the legacy according to the will, 
or if he takes the profits of a term to his own use, or repairs the tenements 
bequeathed at his own expenses, or if he excludes a co-executor from a joint- 
occupancy of a term with him, or if by deed reciting that he has a term for 
years by devise, he grants it over, — all these acts indicate an assent to the 
bequest (2). 

“ It is a rule, that it is not sufficient, to constitute an implied assent, to 
show that the act is equally applicable to the title of legatee as to the character 
of executor” (3;. 

(1) Wms. 1386; Walker and Elg. 136. 

(2) Wms. 1386-871 1388. 

(3) Wms. 1388. 


no 
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AcoorduMlVi if Ae executor sells or grants a leaw of * '^*^** ^ , 

Mm, SrS to cmirtmed tt «»»t, toc»« tto «* a cmaalent to* ha 

power and character as executor (i). 

VlunateMtcmi- !S‘Smt"5S5 *« beqUHt to ce«se to to part of the 
v«Me<l Into t«wt*es. and to convert the executor into trustees 

for those who are beneficially interested. [Dix v. Bur/brd, 19 Beav. 402] (2;. 
That is to say, an executor, upon giving his assent to a specific legacy, 
bequeathed in trust to him, forth with becomes a trustee (Hid), 

Where an executor is both a trustee and executor and a long time has 
elapsed during which, there is no evidence of his having any thing to do in the 
character of an executor and there are no debts, it will be inferred that his title 
is that of a trustee and his interest as an executor has been divested [See 
Xe Verrells Contract (1903) x Ch. 65]. 

If an executor-legatee renounce probate, his assent to his own legacy will 
be ineffectual : and if he take the thing bequeathed 
Effect of an cxecu- without the permission of the administrator cum testamento 
annexo^ he will incur the same liabilities as any other 


tor-legatee renounc 
Ing probate* 


legatee so acting (3). 


If one of several executors be a legatee, his single assent to his own 
legacy will vest the complete title in him. And if 
Where one of the subject be entire and given to all the executors, 
Mveral executors a assent of any one of them to his own will be 
legatee* sufficient (4). 

An executor of a will is not required in this country to shed his character 
„ of executors before he can appear in his capacity 

shShS*ch«lrter * legatee. /an v. CAawdAury Zuhooral Hug 

1870, 13 W. R. 69]. 


232 . — The assent of the executor to a legacy 

200 (S) 

gives effect to it from the death of the 
testator. 


Effect of executor’s 
assent. 


Illustrations, 

(a) A legatee sells his legacy before it is assented to by the executor. The executor’s 
subsequent assent operates for the benefit of the purchaser, and completes ' his title to the 
legacy. ^ 

t^) A beoueaths lOdO rupees to B with interest from his death. The executor does not 
assent to this legacy until the expiration of a year from A’s death. B is entitled to interest 
from the death of A, 


(t) Stokes 185* 

M 

^ WaMk tigl; Stores 185. 

H) 
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. It is Ihe duty of executors to Sssent as soon as all die debts and. a^s^aies 
attending the administration have been satisfied, and there is a sufficient reshlue 
to pay all the legacies (i). 

233 . An executor is not bound to pay or 

Executor when to deliver any legacy until the expiration of 
deliver legacies. one year from the testator’s death. 


Illustration. 

A his will directs his legacies to be paid within six months after his death. The 
executor is not bound to pay them before the expiration of a year. 


§ 1 , This is a mere rule of convenience adopted to give the executor 
sufficient time to inform himself of the state and amount of the testator’s assets, 
so as to be able to make a proper distribution of them, and it does not 
in any way prevent the vesting of the legacies. [Garthshore v. Chalky lo 
ves. 13]. During this time, it is presumed that the executor will fully inform 
himself of the state of the property. \Wood v. Penoyre, 13 ves. 333, 334]. But 
within that period, he can not be compelled to pay a legacy, even where the 
testator, directs it to be discharged within a less time after his death [Brooks v. 
Lewis, 6 Mad. 358 ; Benson v. Maude, Ibid 15]. See sec. 21, 56, and 57 Viet 
C. S3 (Trustees Act 1893). 

§ 2. Effect of the section. — The effect of this section read with 
section 145 (P) post therefore is that a residuary legatee becomes entitled to 
the residue after the executor has paid the testator’s debts and legacies and that 
no legatee can insist uponb being paid within a year from the testator’s death 
which is called “the executor’s year [N. C, Macleod v. Sorabji Edulji Warden, 

7 Bom. L. R. 755]. Accordingly oa the expiration of the executor’s year” 
and as soon as the debts are paid the residue becomes “ free for enjoyment 
by the heirs” or in other words “divisible” whether it is actually divided or 
not being immaterial. But see infra sec. 145 (P) and [Ganoda Sundari 
Choudhurani v. Nalini Ranjan Raha 12 C. W. N. 1065 at 1070]. 

Where a testator provided that the share of his son, A should be made 
over to him absolutely “ if at the time, the smd residue is divisible my son A, 
shall have no debts due by him or any liabilities likely to result in a debt or 
debts of more than Rs. 5000 ” but “ if otherwise, the said share shall be held or 
settled” by the executor “upon trust until the said A shall be free from such ^ 
debts and liabilities or until be shall die ” it was held that the words “ such 
debts ” could not be treated to mean all debts whenever contracted, but they 
meant only those debts which existed at the time, the residue became divisible 
[iV C. Macleod v. Soraiji Edulji War An, supra]* As to whether “the 
executor’s years ” extends the period of limitation prescribed for a suit or 
legacy See ante sec. iia (P) g 5. 


(i) Stokes 185; see Wmi. 1385-86* 
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But if th§ Solvency of the testator’s estate and other circumstance be such 
as to enable the executors to discharge legacies at an earlier period, they have 
authority to do so [Garthshore v. Ckalie, supra\ I know of no case,” said 
Lord Eldon, in Angerstein v. Martin (i Turn, and R. 241), which prevents 
executors, if they choose, from paying legacies, or handing over the residue, 
within the year ; and it is clear ^ currente annOy that the fund for the payment of 
debts and legacies is sufficient, there can be no inconvenience in so doing” ( 1 ). 

This section furnishes illustrations of a case where the executor may 
disobey the direction of the testator. The reason is plain. If such provisions, 
as the illustration shows, are to be enforced the result would be disastrous ; for 
a testator might then provide for all his effects to be thus taken depriving 
all his creditors of their just dues (2) See ante sec. 1 12 (P) § i. 

§ Extension of one year. — A direction by a testator “that the will shall 
not haye any effect,” for at least 2 years from his death operates merely as a 
postponin^xlause and does not invalidate the will nor prevent the accrual of 
the right of legatees and annuitants. If serves as an extension of the period 
, prescribed by this section on the basis of the principle underlying it [Adminis- 
trator General of Bengal v. Hughes (1912) 40 C. 192]. See illustration to 
this section. 

§ 8. Result of authorities as to conversion and Debt.— The 

result of the authorities seems to be that, although there is no fixed rule that 
conversion must take place by the end of the year, yet that is the prima facie 
rule and executors who do not convert by that time, must show some reason, 
why they did not do so : and where the question is clearly raised upon the plead- 
ings, the onus is thrown on the executor to justify the delay [per Sir W. Page 
Wood L. J. in Grayburn v. Clarhson, L. R. 3 Ch. 605]. 

Thus the “executor’s year,” as this section provides, extends to legacies 
only, but it does not extend to debts so that an executor may be sued for the 
testator’s debts even the moment after the latter’s death. [Nicholas v. Judson 
(1742) 2 Atk. 301], See supra sec, 105 (P). 

<i) Wms. 1393 ; F. note 8th Edn. ; 1114 loth Edn. ; Walker and Elg. 201 ; 

Stokes. 186 

{ 2 ) Wms. 1101, loth Edn. 
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OF THE PAYMENT AND APPORTIONMENT OF ANNUITIES. 

118 CP) 

234 . — Where an annuity is given by the will, 

and no time is'fixed for its commencement, 
annHhy**^*en ** no it shall commence from the testator’s death, 
timefixed bythewiU. ^nd the first payment shall be mad^ at the 

expiration of a year next after that event. 


This is the rule laid down by Lord Eldon in Gibson v. Botf (7 ves. 96, 
97), and in Fearns v. Young (9 Ves. 553). In Houghton v. Franklin (i Sim. 
and Stu. 392), Sir J. Leach observed, that as a will speaks at the death of 
the testator, it must be intended that the payment of an annual sum given 
by it is to commence from that period, unless there are circumstances or ex- 
pressions in the will to control that intention (i). (See next section). 


235 . — Where there is a direction that the 

299 (s) 

annuity shall be paid quarterly or monthly, 


When annuity, to 
be paid quarterly or 
monthly, first falls 
due. 


tlie first payment shall be due at the end of 
the first quarter or first month, as the case 
may be, after tlie testator’s death, and shall, 


if the executor think fit, be paid when due ; but the exe- 


cutor shall not be bound to pay it till the end of the year. 


So in Williams on executors and Administrators : — “Where an annuity is 
expressly directed to commence within the year, as at the first quarter day 
after the testator's death {^Stortr v. Frestage^ 3 Mad. 167], or where an an- 
nuity is given with a direction that it shall be paid monthly [Houghton v. 
Franklin^ i Sim and Stu. 390], the money will be due at the first quarter-day 
in the former case, and at the end of the first month after the testator’s death, 
in the latter, although not payable by the executor, till the end of the year” (2). 

• The provisions in this Chapter as to an executor, apply also to an administrator with 
the will annexed. See App. A, sec. 148, Act V of 1881. 


(1) Wms. 1395 ; Walker and Elg. 201. 

(2) Wms. 1395-96 i See Walker and Elg. 201-2. 
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236. — ^Where there is a direction that the first 

300 (s). 

payment of an annuity shall be made 
Date «f aoecMi^ within one month or any other division of 

pEyncnts wncii ilfst ^ 

Baynimt diM«ted to time from the death of the testator, or on a 

DC witnm given 

on day day Certain, the successive payments are to 
be made on the anniversary of the earliest 
day on which the will authorizes the first payment to 
be made ; 

Apportionment and, if the annuitant dies in the interval 
between the times of payment, an appor- 
payment. tioned share of the annuity shall be paid 


Apportionment 
when anntittAnt dies 
between times of 
payment. 


to his representative. 


Here the English law has been slightly departed from, as will appear from 
Irvin V. Ironmonger (2 R. & M. 531), in which it is laid down that “where a 
testator gives an annuity to A for life, and directs the first payment to be made 
within one month from his (the testator’s) death, the annuity commences from 
^the death of the testator , and though the first year’s payment is due at the 
appointed time, the payment for the second year does not become due till the 
end of that year” (i). 


(I) Wms. 1396; Walker and Elg. aoi-2; Theob.,)i7o, 5th Edn. j 136, 3rd Edn. 



CHAPTER X .♦ 


OF THE INVESTMENT OF FUNDS TO PROVIDE FOR LEGACIES. 

237 . — Where a legacy, not being a specific 

legacy, is given for life, the sum bequeathed 
bcquuthS*wii^ shall at the end of the year be invested in 

securities as the High Court may, by 
any general rule to be made from time to 
time, authorize or direct, and the proceeds thereof shall be 
paid to the legatee as the same shall accrue due. See secs. 
135 (s) and 134 (s) ante. 


NOTES AND COMMENTARIES. 

§ 1 . The section, § 4 , Legacy for life^ 

§ 2 . Scope of the section, § 5 . “ At the end of the year^^ 

§ 3 . Specific Legacy, 


§ 1. The section. — This section corresponds to section 301 of the Indian 
Succession Act. Referring to sections *301-307 of that Act (corresponding to 
sections 121 to 126 of this Act) Mr. Justice Green of the Bom^y High Court 
said : *The language of these sections seems to me rather to imply tlmt, at the 
time of passing that Act, in 1865, the High Courts had not, in fact, by any 
general rule, indicated any securities a.s the proper ones for investment by 
executors; and I am not aware that the High Court of Bombay has, ever since 
that time, by any general rule, given any authority or direction with regard to 
cases of permissible investments.” [De Souza v. De Souza^ (i^75) ts B. H, C. 
R. 184 at p. 195]. 

§ 2« Scope of the section* — ^This section may be read with section 
135 (s) ante. So read, it will appear there is very little substantial difference 
between these two Sections. Both the sections treat of bequests given for life 
which is the same thing as to ** two or more persons in succession” [S 135 (s)] 
(for a gift for life must necessarily imply, other per^n or persons who are to 
enjoy after that Ufe.) 


• The provisions of this Chapter, will apply to an administrator with the will anneaeil 

See sec. 141C Act y of 1881. ^ 
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The only difference seems to lie in the fact that this section is limited in 
its operation as regards -the subject of the gift whereas section 135 (s) con- 
templates no such limit. This appears to be clear from the words “sum & 
“ invest” in this section and also the title of the Chapter which is the investment 
of funds to provide for legacies.” 

§ 8. Spocific leg'acy. — See an/e Sec. 134 (s) which deals with such 
legacy, bequeathed for life or to “ two or more persons.” 

§ 4« Legracy for life. — These words seem to include all legacies other 
than what sections 134 (s) & 135 (s) an/e contemplate, that is pecuniary legacies. 
The rule therefore is, as laid down in this section that the sum bequeathed, 
shall be invested (not converted and invested) in an authorized security for the 
benefit of all persons interested in it. As already seen, this rule is based as 
explained in Howe v. Lord Dartmouth^ on the presumed intention of the testator 
that his legatee should enjoy in succession the subject of his bequest. 

§ 5. At the end of the year.— See supra. Section 1 17 (P). 


238i^— — Where a general legacy is given to be 
paid at a future time, the executor shall 
Investment of jnvest a sum sufficient to meet it in secu- 

generallegacy, to be 

paid at future time, rities of the kind mentioned in the last 
preceding section. 


Intermediate interest. 


The intermediate interest shall form 
part of the residue of the testator’s estate. 


§ 1. The Section. — This is in accordance with the principle laid down 
by Lord Hardwicke in Phipps v. Annessley (1740) (2 Atk. 
Phipps V. Annessley. 58), to the effect, that, although legatees are not entitled in 
any case to receive their legacies before the day of 
payment arrives, yet they are entitled to go to the Court and pray that a 
sufficient sum be set apart to answer the legacy when it shall become due (i). 
There is a distinction between a legacy to be paid at a future time and a 

legacy which is contingent. See Re Hally infra Sec. 

304 (s.) 

§ 2. To be paid at a future time. — That is, where the legacy is 
presently vested, but payable in future. [/« Re Hall (1903) 2 Ch. 226]. 
Vaogham Williams L. J. laid down that in such a case, the legatee has an 
absolute right to go to the trustee or executor and require him to invest the 
amount of the legacy and not only that “ but he^ could insist upon its being 
done.” Lloyedv. Williams % 108. Accordingly, as here in laid down, 

the intermediate interest shall form part of the residue of the testator’s estate. 


^ (1) WnUC tirjii loth Edn. 
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But if the appointed time which may depend upon uncertmn events, 
amves in the testator’s life time ^e of majority) interest will run from 
his death [Covenfry v. IHigtms, 14 Sim 30].* 

f 8« Intermediate Interest* — The general rule is that interest on 
legacies runs from the time when they are payable, so that where the time of 
payment is fixed by the testator, they will not carry interest before that time 
arrives, even where the legacy is vested. {Ifeafk v. /V17, 3 Atk. loi, 102]. 

§ 4 . Where legacy is severed. — The rule that legacy carries interest 
from the time when they are payable by appointment does not apply where the 
legacy is severed from the testator’s estate immediately on his death {Dundas v. 
Murray, 1 & M. 425], for the benefit of the object of the gift, that is for 

some reasons connected with the legacy itseilf and not for reasons of administra- 
tion only iFas^ngv, Allen, 5 Hemm 573]. Severance must be by the direction 
of the testator, as where the sum is set apart by sub-direction in order to 
be held by the trustees for the benefit of the children of A. who attain twenty 
one [See Re Medlock( ') 55 L. J. Ch. 738, Re Dickson { ) 29 Ch. D. 

33 i» 336. Re Judkins Trust ( >25 Ch. D. 743; Re Inman (1893) 3 

Ch. 5 18;. A Couturier (1907) Ch. 470]; Where the legacy is given for 
life with remainder over, it is necessary to sever the legacy from the residue 
for the sake of the lenant for life \Kidman v. Kidman ( ) 40 L. J. Ch. 

3S9] (i) See sec. 107 (s) § 6 (i), (4)^ The rule also, does not apply where the 
legacy is to an infant, with the manifestation of an intention that it should 
carry interest for his maintenance [Leslie v. Leslie ( ) LI. and Go. i ; Re 

CkurchUl {igoi) 2 Ch. 431] (i). 

The clause ^‘intermediate interest testators estate” is reproduced ' 

2 1 2 fs ) . 

in Sec. - — with slight verbal alteration. 


122 fP") 

239 . ^,^^_Where an annuity is given and no' fund 

3°3<s) . , , ■ i. 

IS charged with its payment or appropna.. 

f«^*chli^ed wIa” answer it, a Government 

Mo^”******^ annuity of the specified amount shall be 

purchased, or, 

if no such annuity can be obtained, then a sum sufficient 
to produce the annuity shall, be invested for that purpose in 
such securities as the High Court may, by any general rule, 
to be made from time to time, authorize or direct; 


• The accuracy of that view is doubtful, see Jarm 1 1 10, 6th Edn. 


(1) Jarm 1107, 11126th Edn: Wms. 11671 lOth Edn. 
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240 i Where a bequest is contingent, the execu- 

304 s) bound to invest the amount of 

TMnsfer to resi- the legacy, but may transfer the whole 
• contingent bequest, residue of the estate to the residuary legatee 
(if any) on his giving sufficient security for 
the payment of the legacy if it shall become due. 


NOTES AND COMMENTARIES. 

§ 1. Tke Section, § 3. Legacy^ subject to divesting con- 

§ 2. Contingent let^acy and Execntof^s * Hngency, 

duty. 


§ 1. The Section. — This is in accordance with the case of Webber v. 

Webber [i sim and Stu. 311] following which Mr. Justice 
Webber v. Webber Williams says, “ that where a legacy of certain sum of 
money is given on a contingency, the court will not direct 
a sum of stock, belonging to the estate to be appropriated to pay the legacy 
when the contingency happens ; but will direct the whole residue to be paid 
over to the residuary legatee on his giving satisfactory security. The principle 
on which, this was so ruled was, that the legatee being entitled to receive a 
certain sum in money, when the contingent event happens, the legacy is not 
capable of being secured by the present appropriation of any sum of stock 
which is always fluctuating in value (i). 

§ 2. Contingent legacy and Executor’s duty.— A testator gave to 
each of his four grand children who should survive him and who being a male 
shall attain the age of twenty one or being a female shall attain that age or 
marry under that age, the sum of 1000/. without interest in the mean time. 
After the death of the testator, the executor invested 1000/. in 700/. Great 
Eastern Railway 4 percent stock, to meet the legacy to Miss Chalmer one of the 
four grand-children, she being then a minor and unmarried. Miss Chalmer on 
attaining 21 demanded 1000 L from the executors atid declined to accept 700 /. 
stock which had become depreciated in value since the investment was made. 
The question whether the executors were justifled in appropriating the stock 
in satisfaction of the legacy. In delivering the judgement of the court of 
Appeal, Vangham Williams L. J. said. “The question really in each case is 
this : when the investment which it is sought to appropriate was made, whose 
property was it. Did it become the property of the legatee or did it remain a 
portion of the testator’s estate ? In my opinion in the present case in which 
the legacy was contingent and the legatee was on the happening of the 
contingency to^ take the legacy without interest in the mean while, the answer 
must be that this investment did not become the property of the legatee, but 
remained part of the testators estate.” 


(i> 
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In my judgment, there was no such appropriation (see ifijra) as would 
compel the legatee to bear the loss or entitle her to take the profit arising upon 
the appropriation. I'he legacy was of such a character that as soon as the 
investment was made, the interest there on, became a part of the estate of the 
testator and in the event of its not being wanted to satisfy legacies and the 
debts or other obligations of the testator it would come to the residuary legatee 
by falling into the residue.'’ 

“ I think, there has been some little confusion in the argument beftween 

a legacy payable in futuro and a contingent legacy, 

^gacy payable m jf there is a vested legacy, which will certainly be payable 

l«acy** * ' futiiro^ I take it the legatee has an absolute right to go 

to the trustee or executor and say. “Although my 
legacy is payable in futuro it is a vested legacy, and I require you to invest 
the amount of it” — and not only would the legatee have the right to 
require that, but he could insist upon its being done, and when it was done 
that would be an appropriation in the strict sense of the word,* and 
the gain or loss upon the investment (as the case might be) would go to or 
fall upon the legatee ***** That however, has no application to 
a case in which not only is the legacy contingent, but the interest in the 
meantime, until the happening .of the contingency, does not go to the 
legatee, but remains part of the testator's estate. In Green v. Pigot [1 Bro, 
C;. C. 103], Lord Thurlow, treated the legacy as vested and defeasible, 
if the legatee, did not attain 21 or marry. But interest was given to her in the 
mean-time, and there was accordingly no difficulty in the executor making an 
appropriation, because the legatee, might at the time be treated as owner of 
the investment ; she taking the interest in the mean time. In the present case, 
however, the contingent legatee, does not take the interest in the mean time 
and that interest is part of the testator’s estate, and in these circumstances, I 
have not heard of any authority cited which leads to the conclusion, that the 
executor had any right to do, more than as prudent executors to retain as part of 
the estate, a sufficient sum to answer the legacy, if it should became necessary 
to do so, by reason of the happening of the contingency. The executor would 
have to deal reasonably with that pant of the estate and in fact, would have 
to invest it as part of the estate generally and not as appropriated to any 
particular purpose * * * *, There is no authority for the proposition tlmt 
the executors are entitled at their own will to take a part of the estate which 
they are holding to answer the contingent legacy and turn it into a trust fund, 
treating the contingent legatee as a cestui que trust \ln re Hall; Foster v. 
Metca^e (1903) 2 Ch, 226 ; 88 L. T. 619 ; 72 L. J. Ch, 554]. 

§ 2. Contingent legacy and executor’s duty.— In Re Hall 
[1903, 2 Ch. 226J it was held that when a cash legacy is given upon the 
happening of a contingency e, g. attainment of 21 years by the legatee, but 
without interest in the mean time, the executor is not entitled to set apart 
and invest the amount and appropriate the investment to satisfy the legacy. 
So that in case, on the happening of the contingency, the investment, has become 
depreciated in value, the legatee must bear the loss, Sir WUliams L. J. in con- 
cluding his judgment said “All, 1 do say is that the executors had no authority 
to make the appropriation which they did make, and that the loss by depreciation 

* So it is laid down that an appropriations in the strict sense of the word, can only be 

made with the consent of a legatee who is Juris [Re Salaman De Rass Sounen that 

(1907; a Ch. 46]. 
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in yaluQ of the 8tpck,.jcan not, fall upon th^ legatee. • She is entitled to receive 
* lopol injull lyit^put any deduction (i). , ; 

§8. Legra^, suiiJect. to a divesting contingency ;—Where a 
legacy is given i^Ubject to a divesting contingency that is with a gift over, oii.the 
happening of a subsequent unpertain event, such contingency will not prevent, 
the legatee from receiving his legacy at the end of a year from the testatoVs 
death ; -and he will not be bound to give security for the repayment of the money ; 
in case, that contingency happens. Thusj where a legacy was given on condi- • 
tion of being void» in case, the legatee should succeed to a certain estate, it was 
held, that the legatee was entitled to the amount of his legacy wtihout security 
\Fawk&5 V. Gr^ ( ) i8 ves. 130]. But there are cases where security may 

be required, ^^ee Colston v. Morris ( ) Mad. 8q] (2). 

Mr. Jarman is of opinion that such a condition is repugnant, where the 
legacy is a pecuniary one and therefore void. The testator’s object may be 
attained by means of a trust, (3). 


241 . 


125 (P) 

306 (s) ■ 


Investment of resi- 
due bequeathed for 
life, with direction 
to invest in specified 
securities. 


. — Where the testator has bequeatlied the 
residue of his estate to a person for life with 
a direction that it shall be invested in 
certain specified securities, so much of the 
estate as is not at the time of his death 


invested. in securities of the specified kind shall be converted 
into money and invested in such securities. 


In case of any such bequest as this section contemplates, it shall be the 
duty of the executor to convert the residue into money and invest the same in 
the security specified by the testator (4). 


126 (P) 

24 ( 2 , r — — Such conversion**^ and investment as are 

307 (S) 

contemplated by the last preceding section 
d co&v^sion and shall be made at such times and in such 

nvcstmcnt. 

manner as the executor in his * discretion 
thinks fit ; 


# Do^iiA of Conversion ^see o,nte Sec. 79 (s) f 3 F. note. 



1-ilE WitLS Ati^. 


SBcttdir IZ7 



and, until such conversion and investment shall be com- 
, pleted, the person who .would be for the 
time being entitled to the income of the. 
fund when so invested shall receive interest 
at the rate of six per cent, per annum upon the market- value 
(to be computed as of the date of the testator's death) of 
such part of the fund as shall not yet have been so invested. 


“In his discretion.” — See sec. 90 (P) § 14 ante. 

The interest allowed by the corresponding section of the Succession Act, is 
4 per cent. 


243. — Where, by the terms of a bequest, the 

legatee is entitled to the immediate pay- 

Proecdure where r . , • 7 - 

minor entitled to ment or possession of the money or thing 

payment % 111* 

or possession of be- bequeathed^ but IS a minor and there is no 
S^M^eytopmon direction in the will to pay it to any person 
on hia hehaif. executor or administrator 

shall pay or deliver the same into the Court of the District 
Judge by whom, or by whose District Delegate, the probate 
was, or letters of administraUon with the will annexed were, 
granted, to the account of the legatee, unless the legatee be 
a ward of the Court pf Wards ; 

and, if the legatee be a ward of the Court of Wards, the 
legacy shall be paid into that Court to his account ; 

and such payment into the Court of tlie District Judge, 
or into the Court of Wards, as tlie case may be, shall be a 
sufficient disclmrge for the money so paid ; 

and such money, when paid in, shall be invested in the 
purchase of Government securities, which, with the interest 
thereon, shall be transferred or paid to entitled 

thereto, or otherwise applied for his benefit, as the Judge or 
the Court of Wards, as the case may be, may direc;t. 



THE HINDU WILLS ACt. 


[section 127(4*). 


.886 . 

NOTES AND COMMENTARIES. 

§ I. Practice in England, § 3. “ Shall pay or deliver the same,^^ 

§ 2. '^And there is no direction in the § 4. Miscellaneous, 
will:' 


§ !• Practice In Engfland. — In England, is a general rule, that, 
where a legatee is an infant, and would be entitled to receive the legacy, if he 
were of age, the executor is not justified in paying it either to the infant, or to 
the father, or any other relation of the infant, on this account, without the 
sanction of a Court of Equity, and even in the case of a child who has attained 
majority, paylftent to tbe father is not good, unless it be made by the consent of 
the child, or confirmed by his subsequent ratification” [see Cooper v. Thornton^ 
3 Bro. C. C. 97] (i). 

Under section 32 of the Official Trustee’s Act (Act XVII of 1864), an 
executor, or administrator may in such cases, pay the legacy to the Official 
Trustee. 

§ 2. '^And there is no direction in the will.”— But if there is an 
express direction in the will not to pay the legacy to the child, as when the 
bequest is made to a trustee for him, the executor will be justified in paying the 
money to the person so appointed. So if the testator order the sum to be paid 
to the father, he will be a trustee for his child, and entitled to receive the 
money (2). 

§3. “Shall pay or deliver the same.”— U,, the whole 
legacy. For, “An executor cannot, without risk, pay any part of a legacy 
bequeathed to an infant, either to the infant or any person for his use. Therefore, 
the executor is not justified in applying any part of the capital of the legacy for 
the maintenance or advancement of the child, or any other purpose than mere 
necessaries, without the sanction of the Court. But with respect to the interest 
of the sum bequeathed, it would seem, that the executor may apply a requisite 
part of it for the support of the infant legatee, without the authority of the 
testator. The principle is, that if an executor, do without application, what the 
Court would have approved, he shall not be called upon to account, and forced 
to undo that, merely because it was done without application” (3). 

I'he general rule for the guidance of the Court in granting maintenance, 
may be laid down in the following words : — “that where a bequest is vested and 
immediate, so that the legatee, if he were of age, would be entitled to receive 
his legacy at the end of the year from the testator’s death, the Court will order 
maintenance out of the interest of the legacy, although no express provision be 
made for the maintenance, and even though the income be expressly directed to 
accumulate ; provided the parents of the infant legatee are unable to maintain 
him* But no such allowance will be made by the Court, if the parents be of 
ability. And it is clear that no maintenance will be ordered out of the interest 
where the legacy is contingent, unless, perhaps, by consent of the legatees, in 
instaiices where they are competent to give it” (4). 


(I) Wms. MIL 

(fiiy Wms. f4i3-i3- 
13) Wft^i 1414^*5- 
(41 Wms. 1416*18, 
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§ 4. Miscellaneous. — It seems this rule is applicable to cases where the 
testator is one other than the parent of the infant (i^ 

As regards cases where the testator is the parent, or in l&eo parentis^ the 
rule is, that, “whether the legacy be contingent, or vested interest on the 
legacy shall be allowed as a maintenance from the time of death of the 
testator.” (2). 

The executor is not bound to pay the legacy into the District Court, or into 
the Court of Wards, until the expiration of a year from the teatator’s death. 
See sec. 1 1 7 (P), ante. 


( 1 ) Wm9r*14i6. 

(2) Wms. 1416, 



CHAPTER XI. 


OF THE PRODUCE AND INTEREST OF LEGACIES. 

244i — The legatee of a specific legacy is entitled 

Legatee's title to to the dear produce thereof, if any, from the 
epecific death. 

Exception . — A specific bequi^t, contingent in its terms, 
does not comprise the produce of the legacy between the 
death of the testator and the vesting of the legacy. 

The clear produce of it forms part of the residue of 
the testator’s estate. 


Illustrations. 

(а) A bequeaths his flock of sheep to B. Between the death of A and delivery by his 
executor the sheep are shorn, or some of the ewes produce lambs The wool and lambs are 
the property of B. 

(б) A bequeaths his Government securities to B| but postpones the delivery of them till 
the death of C. The interest which falls due between the death of A and the death of C 
belongrs to B| and mustf unless he is a minor, be paid to him as it is received. 

{c) The testator bequeaths all his four per cent. Government promissory notes to A 
when he shali complete the age of i8. A, if he complete that age, is entitled to receive the 
notes, but the interest which accrues in respect of them, between the testator’s death and A*s 
completing i8, forms part of the residue. 


NOTES AND COMMENTARIES, 

“Specific legacies are considered as separated from the general estate, and 
appropriated at the time of the. testatoris death ; and consequently, from that 
period, whatever produce accrues u^n them, and nothing more or less, belongs 
to the legMee [ SleesA v. Thorington, 2 Ves. Sen. 563]. Therefore, where there 
is a specific legacy of stock, the dividends belong to the legated from the death 
qC the testator. It is immaterial whether the enjoyment of the principal is 
pwjtponed by the testator or not” (1). 

Hence specific legatees of cows, mares, or ewes, are entitled to the broad 
fallen bMWeen thea death of the testator and their, delivery by the executor. 
“So also a^ to tbe wool of sheep shorn, (a). See illus. («). 

<Wmk 14^ ; a Rop Leg. asy, 3rd Bdn. 


SUCTION 130 (p).] 


THK HINDU WILLS ACT. 


245. — The legatee under a general residuary 

ResiduAry legatee's bequest is entitled to the produce of the 
residuary fund from the testator’s death. 

Exception . — A general residuary bequest, contingent in 
its terms, does not comprise the income which may accrue 
upon the fund bequeathed between the death of the testato%, 
and the vesting of the legacy. 

Such mcome goes as undisposed of. 


Mustrations, 

(a) The testator bequeaths the residue of his property to A, a minor, to be paid to him 
when he shall complete the age of 18. The income from the testator's death belongs to A. 

(b) The testator bequeaths the residue of his property to A when he shall complete the 
age of 18. A, if he complete that age. is entitled to receive the residue. The income which 
has accrued in respect of it since the testator’s death goes as undisposed of. 


NOTES AND COMMENTARIES* 

§ 1. * ^Exception.'’ — “With respect to contingent legacies, as well 

particular as residuary, interest is not due to the legatee until the time of 
payment arrives” (t). 

§ 2. Illustration (b). — The meaning of illustration (S) is, that the 
income “falls into the residue to accumulate for the benefit of the residuary 
legatee, or for the executors or next-of kin of the testator upon the event of 
the residuary legatee’s death before the. legacy vests in him, or for such other 
person as may on that contingency be named to take” [(rfww v. Ehins a 
Atk. 472] (2). 


246, (P). — Where no time lias been fixed for the 

payment of a general legacy, interest begins 


3” <s) 


ttine^flxed for pAy* to run from the expiration of one year from 

ment of general 
legacy* 


the testator’s death. 


Exceptions. — (i) Where the legacy is bequeathed ha 
satisfaction of a debt, interest runs frpm the death of the 
testator. ' ^ 


(1) 2 Rop. Leg. 279. 

(2) Ibid 280 ; Tbeob. 120, 3rd Edit. 
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(2) Where the testator was a parent or a more remote 
ancestor of the legatee, or has put himself in the place of a 
parent of the legatee, the legacy shall bear interest from the 
death of the testator. 

(3) Where a sum is bequeathed to a minor with a 
direction to pay for his maintenance out of it, interest is 
payable from the death of the testator. 

NOTKS AND COMMENTARIES. 

§ 1. Reason of the rule. § 4. Exception (»/). 

^ 2. Exception (i). § 5. Bequeathed to a minor. 

I 3. Exception {it). , § 6. Interest on demonstrative legacy. 


§1. Reason of the rule. — Section 1 1 7 (P), ante, allows the executor 
one year’s time from the testator’s death to ascertain and settle his affairs. At 
the end of this period a presumption arises to the effect that, all debts, &c. of 
the deceased have been satisfied and that the executor is able to apply the residue 
among the legatees. Before this period, therefore, a general legacy is not due, 
nor can the legatee claim it ; and hence, where no time is fixed by the will, 
interest begins to run from the expiration of one year from the testator’s death 
[ Wood V. Penoyre, 13 Ves. 333, 334] ; and for the same reason, no interest is 
payable from an earlier date, “although there is a direction in the will to pay the 
legacy ‘as soon as possible. ” [ Webster v. Hale, 8 Ves 410; Benson v. Maude, 6 

Mad. 15] (i). 

§ 2 * Exception (i). — This is Clarke v. Seu^ell (3 Atk. 99) in which it has 
been ruled that where the legacy is in satisfaction of a debt of the testator interest 
is payable from the ^testator’s death [see Rajamannar v. Venkata Krishnayya, 
I. L. R. 25 M. 361, 12 M. L. J. 183]. But it is not so payable, where the 
legacy is in satisfaction of the debt of another person [Askew v. Thompson, 4 
K.&J. 620] (2). 

Legacy “i« satisfaction of a debC^ — A testator provided — “My elder 
brother Ry. V. K. G’s self-acquisition to the extent of Rs. 10,000 is kept with 
me. , So that money should be given to him.” In a suit for the recovery of the 
money the contention was that the .sum was not a legacy, but either a loan to the 
deceased testator, or a deposit repayable on demand. But it was held, that the 
said stim of Rs. 10,000 was a legacy in satisfaction of the indebtedness of the 
tastator to the plaintiff. Mr. Justice Davies and Mr. Justice Moore said: — “The 
mere fact that it finds place in a will not payable to the plaintiff till the testator’s 
deaths and is a round sum without any provision for interest, negatives the idea 
that it was a direction to the executors to pay a just and lawful debt” 
[Rajamannar v. Venkatakrishnayya, 'suprd\. 

§ 3 « EXCCptldn (ii). — This is in accprdance with Wilson v. Maddison 
(2 ¥; and G. C 372) which lays down that, where the testator is the father or 

(I) Wms. 1430 ^ ThcK*. 13a, 3rd Edn . ; 165, sth Edn. 

(a) Wrhs. 1^31^ Theob. 133, 3rd Edn ; 166, 3th Edn. 
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in loco parentis to the legatee, who is a minor, interest will run from the death 
of the testator. “For a parent or person who has put himself in loco parentis 
is under a natural obligation to provide a present, as well as a future, main- 
tenance for the child” \Crickett v. Dalby^ 3 Ves. 13] (i). 

But if the infant is in ventre sa mere Le. in his mother’s womb at the 
testator’s death, interest will run only from his birth [Rewlins v. Rewlins^ 2 
Cox. 425] (2). 

It miy be noted that there is nothing in the context as to whether the legatee contem* 
plated by the exception is a minor or an adult. This may be compared with the exception 
appended to the next following section, f. e., section 131 (P), in which the words **and the 
legatee is a minor*’ occur. 

§ 4. Exception (iii). — So in William’s Executors : — “where a testator 
bequeaths a sum of money to an in fant and directs that his maintenance shall 
be paid out of the interest of that sum, the payment of interest will be allowed 
from the death, and not be postponed, till the end of one year after” [See 
In re Richards L. R. 8 Eq. Ca. 1 19 ; Newman v. Bateson ; 3 Sw, 689 ; Chidgey v. 
Whitby, 41 L. J. Ch. 699] (3). 

“This exception, however, is confined to legacies in favor of infants, and 
has never been extended to a legacy given to an adult [Raven v. Waite t Sw, 
553 i ^'^ll V. Wall, 15 sim. 513.] Nor does it apply to the case of a wife” 
[Stent V, Robinson, 12 ves 461 ; In re Peny, 24 Ch. D. 616] (4). This except 
tion does not apply where the gift is not m^e to the infant directly. Thus, 
where a testator gave the income of a legacy to his daughter-in-law, during her 
widow-hood, subject to the obligation of maintaining and educating her children, 
it was held that the legacy did not carry interest, from the date of the testator’s 
death. [Re Crane \ Adams v. Crane (1908) i Ch. 379]. 

§ 5. ‘‘Bequeathed to a minor.”— These words seem to mean any 
minor whether related to the testator or not. 

§ 6. Interest on demonstrative legracy.— The absence of a distinct 
provision, in regard to the payment of interest on demwstrative legacy, does 
not imply an intention to disallow, interest on such legacies. As pointed out 
in Mullins v. Smith [i Dr. and Sm. 204] in the matter of interest demons- 
trative legacies are to be viewed as of the nature of general legacies. 


Interest when time 
fixed. 


247. — Where a time has been fixed for the pay- 

ment of a general legacy, interest begins to 
run from the time so fixed. The interest up 
to such time, forms part of the residue of 
the testator’s estate. 

Exception. —Where the testi||nr was a parent or more 
remote ancestor of the legatee, or has put himself in the 


(ij /Wrf. 

(df Wms. 143s F. n. ; Theob. 133, 3rd Edn. j 166, sth Edn. 

(3) Wms. 1431 i Theob. 133, 134, 3d Edn.; 168, sth Edn. 

(4) Wms. 1431 ; Theob. 166, sth Edn. 
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place of a paurent of the legatee and the legatee is a minor, 
the legacy shall bear interest from the death of the testator, 
unless a specific sum is given by the will for the main* 
tenance, or unless the will contains a direction to the 
contrary. 


NOTES AND GOMnBNTARIES. 

§ I, The general rule. § 4 . Where payment is postponed. 

§ 2 > .Exception, § 5 . Where interest allowed, 

§ 3. Where a specific sum is given Jor 
maintenance and the legatee is 
the child of the testator. 


§ The general rule. ‘—Where the time of payment is fixed by testator 
the general rule is, that the legacies will not carry interest before the arrival 
of the appointed time, as for instance, when the legatee shall attain twenty one. 
And it makes no difference whether the legacy is vested or contingent. [Heath 
V. Terryf 3 Atk. loi] (i). 

S 2 . Exception. — Under this section, interest will be allowed, as a 
mainknance^ provided there is no other provision in the will for that purpose. 
[ftynch V. Wynchy i Cox. 433 ; Harvey v. Harvey^ 2 P. W. 21 ; See also Raven 
V. Waite^ 1 Sw. 553 ; Wally, Wall, 15 Sim. 513J (2). 

§ 8. Where Specific sum is given for maintenance and the 

le^tee is the child of the testator.— in case the legatee is the testator’s 
child and a specific sum is bequeathed to him for maintenance, no greater 
allowance can be claimed for that purpose, although it be less than the usual 
rate of interest up<j|p the legacy. [Harle v. Greenbank, 3 Atk. 716]. But the^ 
Court may increase 'die allowance where it is insufficient for a resonable 
maintenance, and the legacy is vested. [Aynsworth v. Pratchett ; 13 Ves. 321 ; 
Turner v. Ilurner^ 4 Sim. 430] (3). 

§ 4. Where payment is postponed.— Where the legacy is in the nature 
of a future gift of principal *^with interest,” and the payment is postponed, as 
until the legatee attains twenty-one, interest is calculated from the end of a 
year after the testator’s death [Knight v. Knight, 2 Sim. and Stu. 490] (4). 

§ 5- Where interest ailo^ed — See Jitulal Mahata v. Binda Bibi, 
1. L* E* iC C.| 54’9' 


shall be sis^r cent, per annum. 


(t) Wms* 1434 f Theob. 133, 3r4 Edn. ; 167, 5th Edn 
^ >| 35 » Tkeob 134, 3rd Edn ; 166, 5th Edn. 

Theob ijdi 3rd Edn ; i6S^ 5th Edn* 
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133 (P^ 

249. ”” — No interest is payable on the arrears of 

an annuity within the first year from the 
^®ath of the testator, although a period 
^^^csu^’s^Mth ^^irlier than the expiration of that year may 
have been fixed by the will for making the 
first payment of the annuity. 


If intcrsst on the arreitTS of an annuity is to be paid at all, it must be 
computed from the end of one year after the testators death (i). See sec. 
ii8(P), % 

250. ^ . — Where a sum of money is directed to be 

Interest on sum to' invested to produce an annuity, interest is 
payable on it from the death of the testator. 


Here the interest is payable, as representing the annuity, which is con- 
sidered, where no time is fixed for its commencement, as beginning from the 
testator’s death. See section 118 (P) ««*, and Stoke’s Succession Act P. 193. 


(i) Wms. 1433. 



CHAPTER XII.* 


OF THE REFUNDING OF I.EGACIES. 


251. 


135 (P) 

3*6 (s) 


. — An executor who has paid a legacy under 
the order of a Judge, is entitled to call upon 


tMM“nn(frr* legatee to refund in the (|yent of the 

orfcr. assets proving insufficient to pay all the 


legacies. 


NOTES AND COMMENTARIES. 

§ 1 . A legatee is bound to refund : — 

(i) Where the executor can compel him to refund ; 

(ii) If^here a creditor may exercise th(ft right ; 

(iii) Where one legatee can make another refund, 

§ 2 « Th8 section. — This section treats of the first, that is, cases .where 
the executor can compel a legatee to refund. The general rule is that, when- 
ever an executor pays a legacy the presumption being, that he has sufficient to 
pay all le^cies, the Court will oblige him, if solvent, to pay the rest ; and it will 
not permit him to bring a bill to compel the legatee, whom he voluntarily paid; 
to refund [Orr v. Kaines^ 2 ves. Sen. 194] (i). 

§ 8. Where payment of leg'aoy by suit.— But where the payment 
of the legacy by the executor is under the compulsion of a suit, he is entitled to 
compel the legatee to refund, in case of a deficiency of assets. [Newman v. 
Barton^ 2 Vern 205] (2). 

' § 4 * “Under the order of a Judgre.” — That is, under compulsion of 
a suit ($), 

252 , — When an executor has voluntarily paid a 

legacy, he cannot call upon, a legatee to 
^ refund in the event of the assets proving 
insufficient to pay all the legacies. 

See Orr v. Xaines^ (2 Ves. Sen. 194). 

e ‘THe ficovisiona of this Chapter as to an executor apply also to an administrator with 
ene will See sec. 14S, Act V. of i88i (App. A.) 

(1)3 Walker and Elg, 209. 


(3) thid. 
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253i — When the time prescribed by the will for 

the performance of a condition has elapsed, 
without the condition having been perform-, 
fiance of condi- gd, and the executor has thereupon, without 
time Allowed. fraud, distributed the assets, in such 

case, if further time has, under the second 
clause of this section, been allowed for the performance of 
the condition, and the condition has been performed 
accordingly, jthe legacy cannot be claimed from the execu- 
tor, but those to whom, he has paid it are liable to refund 
the amount. 

Where the will requires an act to be performed by the 
legatee within a specified time, either as a condition to be 
fulfilled before the legacy is enjoyed, or as a condition 
upon the non-fulfillment of which the subject — matter of the 
bequest is to go over to another person, or the bequest is to 
cease to have effect, the act must be performed within the 
time specified, unless the performance of it be prevented by 
fraud, in which case such further time shall be allowed as is 
requisite to make up for the delay caused by such fraud. 

The first part of this section, corresponds with section 318, and the second 
part with section 1 24 of the Indian Succession Act. See sec. 1 24 (s) 
ante, 

254. — When the executor has paid away the ' 

assets in legacies, and he is afterwards 
obliged to discharge a debt of which he 
fund in proportion, jjq previous notjce, he is entitled, to 

call upon each legatee to refund in proportion. 

So in Williams’ Executors : — “If the execolor pays away the assets in ' 
legacies, and afterwards debts appear, of which he had no previous notice, and 
which he is obliged to discharge, he may by a bill compel the legatees to. , 
refund.” (i). 

■y 

But an executor can not compel residuary l^tee to refund, if be has paid i 
over the assets with notice of a debt l/erms v. ff^erston L. R. iS Eg. i8). .-j • • • 

(i) Wms. >457; 8th Bdn; 1188, lotb Bdn; - ' "i 
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A notice of e possible remote contingent liability is not sufficient to disable 
an executor from recovering back the assets, when it afterwards ripens into a 
debt Notice of a liability on shares will not prevent executors calling on legatees 
to refund, for a liability on shares does not become a debt until a call is made 
V. Kershaw, (1890) 145 C. D. 320]. 


13d fP) 

255 . — K -. — ^Where an executor or administrator has 

320 (s) 

given such notices as the High Court may, 
Distribution of assets. general rule to be made from time 

to t^e, prescribe, for creditors and others to send in to him 
th^r claims against the estate of the deceased, he shall, at 
the expiration of the time therein named for sending in 
claims, be at liberty to distribute the assets, or any part 
thereof, in discharge of such lawful claims as he knows of, 
and shall not be liable for the assets so distributed to any 
person of whose claim he has not had notice at the time of 
such distribution; 


but nothing herein contained shall prejudice the right 
GMditwauyfcdlow of any Creditor or claimant to follow the 
assets, or any part thereof, in the hands of 
the persons who may have received the same respectively. 

See next section. 


NOTES AND COMMENTARIES. 

I, The section. § 3 . Notice. 

^ pte frindpk. § 4 f And others.” 


§ 1, Th0 Section. ---Tbisjj^on is modelled upon section 29 of Stat. 
, ^ ^ o - Amendment Act, 1859), which 


32 ai^ 23 Viet, 
eni^ts as follows: — 

“Where an executor or ai 
opinion of tlte Court in wbii 
have been given by the Court 
to send in to the executor or 


shali have given such or the like notices ns in the 
^executor or adii^iniritrator is sought to be charged would 
ncery in an administration suit for creditors and others 
_ [histrator their clmms against the estate of the testator or 
inteiState, such executor or administi^ator shall, at t^e expiration of the time named in the said 
notlcea, or tb# last d the said notices, for sending In^huch claims, be at liberty to distribute 
the aasets 4^ the testaioi Mintestate, or any part thereof^ amongst the parties entitled thereto, 
^ ^ Ihe d»tns of which such executor or administrator has then notice, and 
i fmr the assets, any part thereof, so distributed to any person of whose 
l.or admliiistratorsh^Od have had notice at the time of distribution of 
part tharof, as the C^miy be ; but nothing in the present Act contained 
^ J lpit of any creditor cr claimant to follow the assets, or any part thereof, 
or persons who may have received the same respectively.” 
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This section corresponds whith section 320 of the Indian Succession Act, 
with slight alterations as to the notices to be given- Under section 320, the 
notices instead of being such as the High Court may from time to time prescribe, 
are to be such as would have been given by the High Court in an administration 
suit. 


§ 2* The principle. — The principle embodied in this section is, in the 
words of Vice-Chancellor Malins, in [C/egg v. Rowland 1867 L. R. 3 Eq. 368 J, 
“ that the remedy is against those who have received the assets, and not against 
those who have parted with them.” (i) 

§ 3. Notice. — The Calcutta High Court has prescribed the following 
form of notice : — 

-iP-. 

“Pursuant to a decree \pr an order] of the High Court of Judicature at 
Fort William in Bengal, in its Original Civil Jurisdiction, made in \set out tlie 
number and title of the suit or title of the matterl, the creditors of A. B. late of — 
[residence and additions, as thus : No 6, Park Street, in the town of Calcutta, 
merchant], who died in or about the month of 19 , are, on or 

before the day of 19 , to send to the office of the Registrar 

of this Court, on its Original Side, their names, addresses, and descriptions, the 
full particulars of the claims, a statement of their accounts, and the nature 
of the securities [if any] held by them ; or in default thereof, they will be 
peremptorily excluded from the benefit of the said decree [or order]. 

Every creditor, holding any security, may produce or transmit the same 
to the Registrar, with the particulars of his claim, or shall produce the same 
before the Honorable Mr. Justice in the Court house, on 

the day of 19 , at of the clock in the noon, being the 

time appointed for adjudicating on the claims (2). 

§ 4 . “ And others.” — From the wording of the form of the notice 

(supra) prescribed by the High Court it appears that the section is applicable 
to creditors only, and the words “ and others ” are superfluity.^ But it is 
submitted that perhaps such is not the case. In *Newton v. Sherry^ ( ) it 

has been held under section 29 of stat 23 and 23 vict C. 35, which corresponds 
to this section, that section is applicable to the claims of next of kin as well 
as creditors. So it is laid down th^t “executors or administrators are entitled 
after taking reasonable meansfltfor ascertaing the debts, owing by the dead 
(and in the case of administtatofs, the persons properly claming as next of 'kin) 
to distribute the balance of die estate amongst the beniflciarl^ and next of 
kin respectively.” (3) ^ 

Accordingly, this section is also applicable 
the words “and others” include^ them It ma)^!^|i|Kbmitted that the claima^ of 
legatee are not excluded. * 

It seems, however, that the pmission of the words “ as ^ would have been 
given by the High Court in . an administration suji|,” ipdicaw that it is* 


(1) Flood 474. 

(2) Belchambers Rules p. 4lt ; new Edn. 

(3) Wms. iS 59 i Edn. 


“3 
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discretionary with the High Court to prescribe notice either for creditors 
or for “ others ” according to the nature of each case. 


256 . — A creditor who has not received payment 

'121 (s) 

of his debt may call upon a legatee who 
apon iegat»e*to re- has received pajyment of his legacy to refund, 


fund. 


whether the assets of the testator’s estate 
were or were not sufficient at the time of his death to pay 
both debts and legacies, and whether the payment of the 
legacy by the executor was voluntary or not. 


The Section. — I'his section embodies the decision in Hodges v. Waddington 
(2 Ventr, 300) and other casesT which purport to lay down that, “where the 
testator’s funds at the time of his death are not sufficient to pay both debts and 
legacies, it is clear that an unsatisfied creditor can compel a satisfied legatee to 
refund, whether the legacy was paid to him voluntarily or by compulsion; and 
he has the same right, although the testator’s funds at the time of his death 
were sufficient to pay both debts and legacies.” (i) 

But “this right may be lost by laches, acquiescehce, or such a course of 
dealing as would render the assertion of such right 
**^8^*^* inequitable.” {Ridway v. Newstead, 30 L. J. Ch. 889) (2). 

® * It may also be barred by limitation. See Indian Limitation 

L, , . , Act (Act XV of 1877) Sch. II, Art. 43, as amended by sec- 

4 -tmitation, V of 1881. See art 27 2nd Sch. S. C. C. Act. 

.§ 2. * Where a mortgage is valid against a creditor.— “if an exe- 
cutor who is also a residuary legatee sells or mortgages an asset of the testator for a 
valuable consideration to a person who has no notice of the existence of unsatis- 
fied jdebt of the testator or of any ground which rendered it improper for the 
eJtecutor so to deal with the asset, that person’s sale or mortgage is valid against any 
i»nsatisfied creditor of the testator.” This is so, because, an unsatisfied creditor 
has no lien or charge on any assets and persons dealing with the executors in 
good faith are' entitled to Iqok to him alone, being bound to ascertain that 
all debts and liabilities have been discharged. 

[Per Ronner J. in Graham v. Drufhmond^ (1^96) i Ch. 968, comp. Bank 
of Bombay v, Solemon Somji^ 12 C. W." N. 993 ; I. L. R. 33 B. i ; 8 Cal. L. J. 
345 ; 18 Mad. L. J. 435, 10 Bom. L. R, 1065; Sc. 35 L R. I. A. 130; 5 
A. L. J. 661]. 

But such sale or, mortgage is not valid against an unsatisfied legatee. A testator 
left eight ^ns four by his first wife and four by his second wife Labai who also 
surviv^ him. By hil; will, he left all his property to his elder sons subject to a 
ligacy of Rs. 30000 in favour of his widow, Labai, his younger sons, which was 


If) Wms. 143/; Section 979. 

to) my ^ ^ ^ ^ 
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found to be a charge upon the property in suit. Some fifteen years, after the death 
of the testator, his elder sons who were also executors, mortgaged this property 
to the Bank of Bombay to secure their private debt which yet, the said legacy of 
Rs. 30000 reniained unsatisfied. In a suit by the younger sons, to establish their 
priority of their charge over that of the mortgagee Bank, it was found as a fact 
that the latter had constructive notice of the plaintiflTs charge having made no 
enquiry as to the title of the mortgagers and it was held that the plaintiffs were 
entitled to the priority \Bank of Bombay v. Soieman ; 12 C. W. N. 993 P. C.] 
In distinguishing this case from Gra^kn v. Drummatid [(1896) i Ch. 968] in 
which the creditor sought to impugn the allienation their Lordships pointed out, 
the distinctions between the claims of a legatee and a creditor, citing the following 
passage from Spence’s. “Equitable Jurisdiction.” 

“A mortgagd-fey an executor who is also a residuary legatee to secure his 
private debt, may be set aside even at the suit of the pecuniary legatee for the 
nature of the claims, of the legatees, they taking under the will, may be 
ascertained. But as to creditors it is different. If a reasonable time has elapsed, 
since the death of the testators and then the executor deals with the residue, as 
his own, the purchaser may in the absence of a notice to the contrary, assume 
that the debts have been paid or that there are other assets, for payments of the 
debts if any, therefore, the mortgagee would be safe as against, creditors.” 


257. W#). 

322 (s) 

When legatee, not 
satisfied or compell- 
ed to refund under 
section 140, cannot 
oblige one paid In 
full to 1 


— If the assets were sufficient to satisfy all 
the legacies at the time of the testator’s 
death, a legatee who has not received pay- 
ment of his legacy, or who has been com- 
pelled to refund, under the last, precediiig 


section, cannot oblige one who has received payment in full 
to refund, whether the legacy were paid to him with or. 
without suit, although the assets have subsequently become 
deficient by the wasting of the executor. 


258. 1 ^ — If the assets were not sufficient to satisfy 

^ all the legacies at the time of the testator’s 
When unsetisfied death, a legatee who has. not received pay- 
4‘"iast ment of bis legacy must, before he can call 
entof, If solvent. ^ Satisfied legatee to "refund, first pro- 

ceed against the executor if he is solvent ; but, if the 
executor i? insolvent or not liable to pay, the unsatisfie;^ 
legatee can oblige each satisfied legatee to refund i 
proportion. * ^ 
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NOTES AND COSinENT ARIES. 

Secs. i4t (P) and 142 (P). 

§ 1. The Section, § 2 . Reason of the nde. 


§ 1. The Section The substance of these two sections may be given 
in tbe following words 

“If the assets were originally sufficieni to satisfy all the legacies and after- 
wards, by the wasting of the executor there is a deficiency, an unsatisfied legatee 
cannot oblige a satisfied one to refund, whether the legacy was paid him with 
or without suit. A fortiori^ there can be no such right, (that is, “no right on the 
part of the unf)aid legatee for a contribution), where the loss of the assets has 
occurred, not by the conduct of the executor, but from merely accidental circums- 
tances. [Femvtck v. Clarke (1862) De G. F & J 240 , 31 L. J Ch 728]. But if 
the assets were not originally sufficient to pay all the legacies, and one legatee 
receives his legacy in full, in that case, the unsatisfied legatees may compel the one 
so paid to refund'^ (f)\Walcot v. Hall (1788) i P. Weirs, 495 ; 2 Bro. C.C. 305]. 

2* Roason of tho l^le : — As to the reason of the rule, it is to be 
observed that, where the assets were sufficient, the legatee having received no 
more than he was entitled to, is deemed not liable to refund ; where as in the 
other case, where the assets were not sufficient, the legatee having received 
more than he was entitled to. [See Section 107 (P), ante,^ becomes liable to 
refund. In the former case, there is this furth# reason that, “where the executor 
has committed devastavit^ the legatee — retains the advantage of his legal 
diligence which the other legatees neglected by not bringing their suits in time, 
before the wasting by the executor,” the maxim being, vigilantibus non 
dormienhbus Jura subvemunt ('Phe laws assist those who are vigilant, not those 
who sleep over their rights). Even where the legatee has rendered himself liable 
to refund, the un-satisfied legatees are reejuired in the first place to proceed 
against the executor, if he is solvent, for he “by paying the one legacy, has 
admitted assets to pay all”. \Orr v. Kaines, 2 Ves. Sen. 194]. Besides, the 
assets being deficient, the payment in full to one legatee is a devastavit by the 
executor. And if the executor be insolvent and unable to pay, “then, as it is a 
rule of equity that upon a deficiency of assets all general legatees, shall 
proportionately abate, the CiJourt will entertain a suit by the unsatisfied legatee 
to compel him who has been paid to refund.” (2) 

“If the assets had become deficient before the satisfied legatee was paid, 
it would seem, in England at least, that the unsatisfied legatees may call 
upon him to refund”. But if assets are wasted after one of several legatees has 
received his share then he is not bound to refund [Peterson v. Peterson L. R. 
3 Eq. Ill ; In re Lepine j Dowsetlv, Quiver, (1892) i Ch. 210]. (3) 


259. — The refunding of one legatee to another 

,. . shall not exceed the sum by which the 

Limit to refunding . ^ 

of one legetec to satisfied legacy ought to have been reduced 
if the estate had been properly administered. 


(1) 1458, 8th Edn. 1190 10th Edn. See Hend T. S. 232 and Edition, 

(a) Head T* S. 232, 233. and Edn , Wms. 1458 , Stokes 195, 196. 

(3) Head T. 5 . aja end Edn ; Theob 575, 3rd Edn ; 740 5th S 4 n, 


swsnoif i4Sfr)*] 


THE HllTDtl WltLS ACt. 


$61 


lUustreUion. ^ 

A has bequeathed rupees to B, 480 rupees to C, and 730 rupees to D. The assets 
Me only laoo rupeesi and if properly administered would give 200 rupees to B, 400 rupees to 
C and 600 rupees to D. C and D have been paid their legfacies in full, leaving nothing to B, 
a can oblige C to refund so rupees and D to refund 120 rupees. 


Refunding to be 
without interest. 


260. — The refunding shall, in 

all cases, be without interest. 


261. t45 — The surplus or residue of the deceased’s 

326 (s) pj.Qpgj.^y^ after payment of debts and 
Residue after usual legacies, shall be paid to the residuary 
to t^^ua^ legato^ legatee when any has been appointed by 
the will. 


§ 1 . The Section. — This section corresponds with the followings words 
in William’s executors and administrators “When the executor has paid all the 
debts, and all the legacies hereto before mentioned, be must, in the last place, 
pay over the surplus or residue of the estate to the residuary legatee, if any 
such be nominated. And although the residuary^ legatee dies before the 
payment of debts, and before the amount of surplus is ascertained, yet it shall 
devolve on his personal representative” (i) 

§ 2 . Residuarjr legatee when “Proprietor” —Thus a residuary 
legatee is not a ^proprietor’ until the administration has been completed and his 
interest ascert lined and made over to him by the executor. Canada 5 . 
Chaudhurani v. Nalini Ranjan Raha^ 12 C. W. N. 1065, 1070, 366 C. 28]. 

§ 8. Residuary legatee’s right a residuary legatee has a right to 
insist that, in course of the first year after the testator’s death, the executor shall 
if it be possible, pay the debts, legacies, funeral and testamentary expence so 
that the clear residue may be ascertained apd paid over to him or if he has only 
a life interest [Sec 125 (P) sufra,\ in it may be duly secured for the benefits of 
the persons successively entitled. The effect of the bequest is not to vest in 
him, any particular asset of the testators [Sui^^ (Lord) v. Att, Gen, (1897) A 
C. 11]. But his substantial title is^-complete at the death of the testators (2) 
\Lord Chelmsford L, C, in Wrighiwich v. Lardy C. 6 H. L. C. 217 at 226J. See 
Supra sec. 117 (P). 

§ 4. When an executor is fhnetus of&elo Here a question may 
arise as to when an executor is functus officio or ceases to be executor. It is a 
settled rule that an executor See Sec. 98 (P), does not cease to be executor as 


(1) Wms. 1460, 8th Edn. j 1 192 10th Edn. 
(d) lug. 501. 
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soon as the debts, pecuniary legacies, funeral and testamentary expenses are 
paid or discharged, if the residue be not ascertained or distributed v. 

Attenborough {1^1 1) 2 Ch. 159]. For the most part, the executorial duties consist 
in ascertaining, the proper net amount of the various parts of the testator’s 
property, after payment of debts and expenses and distributing them amongst 
the persons entitled ; these persons may be trustees or the executors themselves 
may be and frequently are, the trustees who receive or retain as trustees the fund 
ascertained by themselves as executors [Per Romilly M. R. in Lord Brougham 
V. Lord W, Poulatt( ) 19 Beav. 134]. Where therefore the residue has 
not been ascertained it is impossible to fix on the executor the character of a 
trustee of a specified fund [Davenport v. Stafford ( ) 14 Beav. 331]. 

When the estate has been fully administered the executor retaining the legacy 
in his hands, not as assets of the testator, but as trustee of the legacy, he is no 
longer clothed with the character of executor, but is, in respect of such legacy, 
a mere trustee Byrchell v. Bradford ( ) 6 Mad. 240]. 

So where after payment of debts and legacies, he has purchased stock to 
answer an annuity and * paid the interest to the annuitant [Exparte Dover v. 
( ) 5 Sim 500] or invested the residue upon the trust of the will [Exparte 

Wilkinson ( ) 3 Mont and A. HSl he is if so facto a trustee. The latest 

case as to the time when an executor becomes a trustee is Re Tenimis (1902) i 
Ch. 176. See ante sec. 7 (P) § 4 and also sec, 115 (P) § 4. 


262. 


145 A (P) 

326 A (S) 


. — Where a person not having his domicile 


Transfer of assets 
from British India 
to executor or ad- 
ministrator in coun- 
try of domicile for 
distribution. 


in British India has died leaving assets' 
both in British India and in the country 
in which be had his domicile at the time of 
his death, 


and there have been a grant of probate or letters of 
administration in British India with respect to the assets 
there and a grant of administration in the country of 
domicile with respect to the assets in that country, 

the executor or administrator, as the case may be, in 
British India, after having given such notices as are 
mentioned in section 139 and after having discharged, at 
the expiration of the time therein named, such lawful claims 
as he knows of. 


may, instead of himself distributing any surplus or 
residue of the deceased’s property to persons residing out of 
Briti^ Jhdia who are entitled thereto, transfer, with the 
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consent of the executor or administrator, as the case may be, 
in the country of domicile, the surplus or residue to him for 
distribution to those persons. 


This section was added by section i6 of Act II of 1890. 

See ante Sec. 207 (S) and also Sec. 41 A Act II 1874 which corresponds 
with this, as Sec. 325 A (S) does. Sec. 41 A was added also by Act II of 1890 
Sec. 12. 



CHAPTER XIli: 


OF THE LIABILITY OF AN EXECUTOR OR ADMINISTRATOR 
FOR DEVASTATION. 


263 . — When an executor or admfnistrator, mis- 

, , , applies, the estate of the deceased, or subjects 

tor or adminiatrator it to loss or damage, he IS liable to make 
foi* dcvAStfttioii* ^ 

good the loss or damage so occasioned. 


lUustraHons, 

(a) The executor pays out of the estate an unfounded claim. He is liable to make 
good the loss caused by the payment. 

(b) The deceased had a valuable lease, renewable by notice, which the executor neglects 
to give at the proper time. The executor Is liable to make good the loss caused by the 
n^lect. 

(c) The deceased had a lease of less value than the rent payable for it, but terminable 
on notice at a particular time. The (executor neglects to give the notice. He is liable to 
make good the loss. 


NOTES AND COMMENTARIES, 

§ 1. Preliminary, § 3. Liability for direct acts of abuse, 

§ 2. Liability for misapplication, § 4. Liability of an executor for the 

devastavit of his co-executor. 


§ 1. PreliminEPy. — A devastavit is when an executor or administrator 
*‘doth misemploy the estate of the deceased and misdemean himself in the 
managing thereof against the trust reposed in him.” (i) It is that species of 
misconduct or neglect of duty for which an executor or administrator is per- 
sonally liable- (2) 

The section seems to proceed upon two principles : (a) that in order that 
persons may not be deterred from undertaking these offices the Court is extremely 
liberal in making every possible allowance ; (b) that it is the duty of the Court 
to carefully guard against any abuse of their trust. (3) 

All direct acts of abuse and maladministration come within the operation of 
this section ; so that, the word ‘‘misapplies” seems to refer to maladminis- 
tration, and the words “subjects it to loss or damage,” to direct acts 
abuse. (4) 
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§ 2 * Liability for Misapplication. — An executor or administrator is 
liable for misapplication or maladministration in the following cases : — 

(i) Where he misapplies the assets in undue expenses for the funeral 
\Handcock v. Podniore, i Barn, and Add. 260] (i). 

(ii) Where he pays debts out of their legal order, to the prejudice of such 
as are superior, and of which the executor had notice (2). See sections 10 1 (P) 
to 103 (P), afiie, 

(iii) Where be assents to or pays a legacy when there is not a fund suffi- 
cient for creditors (3). [See Knatchbull Fearnftead \ 3 My. <S: O. 122]. 

(iv) WhereJie releases a cause of action founded on a wrong accruing in 
the testator’s lifetime, or releases or compounds a debt due to the testator (4). 
But although an executor, generally speaking, is answerable for releasing or 
compounding a debt, yet if it ap[)cars to have been for the benefit of the estate, 
he will be excused. [See Blue v. Marshall 3 P. Wms. 381] (5). 

§ 3 . Liability for direct acts of abuse. — An executor or administrator 
is liable under this head, — 

(ij If he applies the assets to the satisfaction of his own debt to a third 
party [see Nugent v. Gifford^ i Atk. 463; Scott s. 7 \ler^ 2 Dick. 725] (6) or 
otherwise misappropriated [T. Nagaratuaminal v. P. Namasivaya (1910) 7 Mad. 

L.J. 123]. 

(ii) If he collusively sells the testator’s goods at an under-value [ v. 
Gordon^ ii Beav. 26 5] (7) 

(iii) If he applies the assets in payment of an unfounded claim or a claim 
which is not enforceable [see Manning v. Purcell^ 7 De G. M. and G. 55], 
though he may pay a barred debt [Norton v. Freker, i Atk. 526] (8). 

(iv) If the risks the funds of an estate by mixing them with his own, and 
employs them for his own purposes, even temporarily. [In re Coxvie^ 1. L. R., 

6 C, at 70 ; 7 C. L. R. at 26]. 

The son of a deceased executor is not liable for claims against his father 
Executor's son not in his capacity of executor [Imlach v. Syud Abdoollah 
liable. Cal. S. D. A. Decision, i5th July 1847J, 

A devastavit is a personal wrong (9). 

It may be observed that, when executors deal with assets, not for the 
purpose of the will, but apply them to their own private purposes a person taking 
the assets with knowledge, that they are so applied, is a party to the devastation 
and the assets in his hands could be followed by pecuniary legatees prejudiced 

(1) Shep Touch 486 ; Wms. 1805, 974 ; Walker & Elg, 236. 

(2) Shep. Touch 486 ; Wms. 1805, 993 ; 9 Camp. R. C. 323. 

(3) Shep. Touch 486; Wms. 1805, 1346. 

(4) Wms. 1806, 1807. 

(5) Wms. 1808. 

(6) Wms. 1804; Walker and Elg. 152 

<7) Ihid. 

(8) Wms^ 1800, 1810. 

(9) 9 m^P- R- C. 325* 
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by the improper dealing of the assets {Goo/am Sinmn v. ^Mk ^ B^hay^ h* 
Sulemn v. RoMniula, 7 Bom. L R. 407 > S. C. noi^ ^ Bof^ay v. 

Leman, 12 C. W, W. 993, ?• ^ ^ 

L. /. 435 ; 10 Bom. L R. 1065, 35 L. R I. A. 130, S A. L J. 6 .] 

§ 4 . Liability of an executor for the devastavit of ills 

-CUtOP : — As a genera] rule, one of two co-executors or administrators snaJI not 
be liable for the devastavit of another, unless he has iutentionally or otherwise 
contributed to it [Satya Kumar Bannerjee v. Satya Kripal Bannerjee 10 C. L. J, 
503 ; Longford v. Gascoyne^ ii ves 333 ; see 2\%o—Mahoim^ Ahmed v. Pedro^ 
Salvadore Rodrigues^ 7 B. L. R. 691, Hugg v. Greenway,, Coryton 97, Bourke. A. 
O. C. 1 1 1 ; 2 Hyde 3,] or being cognizant of it, he took no steps to prevent a loss 
to the estate. For the fact for the executor’s having misplaced his confidence 
in one, cannot be held to operate to the prejudice of the other. [Satya Kumar 
Bannerjee v. Satya Kripal Bannerjee^ supra, Williams v. Nixon (1840) 2 Beav. 
472]. Hence an executor shall not be ordinarily responsible for the assets 
collected by his co-executors. 


[Longford v. Gascoyne, supra) \ nor shall he be guilty of devastavit by 
paying an inferior ,4ebt, when notice of the existence of a superior debt had 
been concealed from him by his co-executors (i) ; although notice to one, is, in 
the absence of anything, to the contrary, presumed to be communicated to the 
other. But if an executor in any way contributes to enable his co-executor to 
have possession and control of the assets [Hewitt v. Foster, 6 Beav 259] or stands 
by and sees his co-executor commit a breach of the trust (Mac & G. 422 Styles v. 
Grey, Horton v, Brochley hurst, Supra 29. Beav. 564 he becomes responsible. 
[See Mahomed Ahmed v, Pedro Salvadore Rodrigues 7 Bom. L. R. 691. Satya 
Ktimar Bannerjee v. Satya Kripal Bannerjee, Supra, It is the duty of all exe- 
cutors to M'atch over and if-necessary to correct the conduct of each other, for 
otherwise one may be held responsible for the devastavit of the other [Satya 
Kumar v. Satya Kripal, Supra, Styles v. Gr^ (1848) i Mac & G. 422 Horton v. 
Brockleyhurst 29 Beav 564]. 


Where a testator by his will committed the — management of his property 
to his widow along with two out of five executors including the widow it is not 
open to one of the executors who was not specifically entrusted with the 
management to contend for the purpose of avoiding liability as executor that his 
duties were purely advisory, that he was but one of many, that votes of the 
majority of the executors governed and the real management was entrusted to 
two of the executors in co operation with the widow [Lakhmi Chand Nim Ckand 
v,/oy Kuvarboi, I.L.R. 29 B, 170, 6 Bom. L.R. 907]. 


The indemnity clause of Section 30 of the Trust Act (II of 1882) casts the 
onus of proof on those who seek to charge a trustee with loss arising from the 
default of an agent when the propriety of employing an^ agent has been 
established. But where there is clear breach of duty in the employment and 
supervision of the agent, the liability of the trustee for breach of trust arises 
(IHdj 

liability of executor standing by : — But an executor is not — ^responsible 
when tbc) act of is— committed with the concurrence of injured 

parties or their acquisance without original concurrence [Grijjith v. Poshr (1858) 







tttk niknv wiiis Acf* 


SWIOH 147 (P)J 




foi 


25 Beav 236]. In such cases however, the court must enquire into all the 
circumstances which induced concurrence or acquisance to ascertain its validity 
and genuineness [IVa/kers v. ("iSiS), 3 Swust i, Burrows v. Walls 

/ ^ ^33> ^azfies v. Hodgson (1857) 25 Beav 177 ; Be Baker 

P ^ Hulkes (1886) 33 C. D 552 Dixon v. Dixon (1879) 9 

S® 7 j (i); Estoppel: — where an entry was made by a person in his— 
account book, in favour of his wife to show that he made a gift to her of 
Ks. 75000 and with the knowledge of all the members of his family, such entry 
was repeated as a debt due to the lady and after his death, some of his sons 
took out letters of administration and with the consent of the respondent’s son 
paid the money ^o their mother and for seven years the respondent made no 
objection, it was held that the respondent was estopped by his conduct and could 
not question tffe validity of the payment. \Ardeshier v. Mancher Show f'1909) 
12 Bom L.R 53]. 

Concurrence and acquisance of injured party. — Neglect to sue for years — 
What weight it carries in questions of concurrence and acquirance [See Re Birch 
(1885), 27 C. D 622 Sleeman v. Wilson (1872J L.R 13 Eq 36]. 


264 . — When an executor or adiftinistrator occa- 

' sions a loss to the estate by neglecting to 
get in any part of the property of the 
deceased, he is liable to make good the 
amount. 


Illustrations. 

{a) The executor absolutely releases a debt due to the deceased from a solvent person, 
or compounds with a debtor who is able to pay in full. The executor is liable to make good 
the amount so lost. 

(^) The ex^utor neglects to sue for a debt, till the debtor is able to plead the Act for 
the limitation of suits and the debt is thereby lost to the estate. The executor is liable to 
make good the amount of the debt. 


NOTES AND COMMENTARIES. 

§ 1. The section. § 4 . Where executors and administra- 

§ 2 . Examples. tors are entitled to indulgence. 

§ 3 . Neglect to take probate or such as § 5 . Legal advice-^ no protection to exe- 
amounts to fraud. cutors or administrators. 

I 6. Removal of eoiecutor. 


§ J. The section.— This section governs all such acts of negligence or 
cateless administration, as defeat the rights of creditors, or legatees, or parties 
entitled in distribution. 


(i) 1478; loth Edn. See^loSa 10 Edn. 
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§ 2. Examples — Thus an executor is liable where he, for more than a 
year, after the testator’s death, allows a considerable portion of the assets to lie 
unproductive in the hands of a banker who fails \Moyle v. Moyle^ 3 Russ, and 
My. 710]; or leaves an ascertained residue in his co-executor’s hands who 
becomes bankrupt \Lificoln v. Wri^ht^ 4 Reav. 427]; or neglects to call in the 
money due on a bond to the testator, without enquiring into the circumstances 
and situation of the obligor, and thereby permits the money to remain upon 
personal security \P02vell v. 5 Vcs. 832]. Similarly an executor is 

responsible if he omits to invest according to the will [ Robinson v. Robinson^ 
I De G. M. and G. 247] \ or without any judicial authority makes over the 
estate to those whom he supposes to be, but who in fact are not, entitled to the 
same \Turner v. Manic ^ 3 I)e G. and Sm. 497 ; Powell v. Hulkes, L. R. 33 Ch. 

55 *]- So an executor will be liable if he unnecessarily keeps his testator’s 
money dead in his own hands (i). 

One Homjibhai obtained a mortgage-degree against Hormajsha, the son 
of the mortgagor, in his representative capacity, he having 
Khusrubhai obtained letters of administration to the estate of the 

V. deceased, and in execution thereof purchased the 

Hormajsha. mortgaged property himself for Rs. 810. This decree 

^being reversed on appeal, the decree-holder entered into a 
compromise with the defendant by the terms of which the latter relinquished 
his claim to the right, which had accrued due to him under the appellate Court 
decree, of taking back from the former the said amount in consideration of 
Rs. 240 only, on account of his costs. In a sui.t to set aside this compromise, 
it was held, that the defendant administrator was guilty of devastaviie to the 
extent of Rs. 810 for which he w^as personally liable under this section 
[Khusrubhai Nasorvanji v. Harmajsha Phirozsha, 1 . L. R. 17 B, 637]. 

§ 3. Negrlect to take probate or such as amount to fraud.— No 

action would lie against an executor for neglect to take out probate [/n re 
Stevens; Cooke v, (1898) L. R, i Ch. 162, Williams L. J.]. As 

to executor’s ignorance and neglect of duty amounting to fraud, see Bibee 
Solomon v. Abdool Azeez^ 1, L, R. 6 C. 687 ; 8 C. L. R. 169. 

§ 4. Where executors or administrators are entitled to 
indulg'ence. — in as much as executors arc very often called upon to execute 
very onerous and difficult trusts, they have been held to be entitled to great 
indulgence, unless neglect is possibly proved [See Pawell v. Evans 5 Ves 843 — 
per Arden, M. R.] Accordingly, in a case where an executor acted in the 
honest exercise of his discretion as to time of selling property of a very uncer- 
tain and speculative character, it was laid down that he ought not to be made 

f >ersonally responsible for loss arising from his not having .sold within 12 months. 
Marsden v. Kent, L. R. 5 Ch. D. 598]. So in Selby v. Bowie^ [4 Giff 300; n 
W. R. Eng ; 559] Knight Bruce L. j. said “Where an executor acts honestly ; 
it is not every act of imprudence, nor every act of bad management, that is 
sufficient to charge him. There must, in each case, be some gross act of what 
the law calls wilful default sWe gross and striking in attention to his duty 
through which loss has been su.stained by those for whom he is trustee.” [See 
Zord De Clifford v. Marquis of Landsdowne (1909) 2 Ch. 707. where the 


( 1 ^ Wms, r473-i4^^0tli Edition. 
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executors acted honestly and reasonably, and were excused and relieved from 
personal liability] (1). 

It follows therefore, that an executor will not be liable when the very will, 
he has to administer, is misleading. Thus it has been held in India that no Court 
of Equity would hold an executor liable for devastavit^ if the will is so framed 
as to mislead him and he is not called upon to act by any party taking an 
interest under the will differently from his own view. \Ho^^ v. Greenway 
2 Hyde 3]. 

§ 5. Legal adyice'-no protection to executor or administrators. 

— Counsel's advice will not protect an executor or administrator against liability 
for wrongful acts. It may be that an executor meant to act fairly and honestly; 
but be was mis-advised, the Court must proceed not npon the improper advice 
he may have acted upon, but upon the merit of the acts he has done. “ If 
under the best advice he could procure he acts wrong, it is his misfortune, but 
jDublic policy recjuires that he should be the person to suffer." [Lord Redesdalc, 
in Doyle v. Blake^ 2 Sch. & Lef. 243 ; Re Knighfs Trusts 29 Beav 49] (2). 
If however the next of kin of an intestate with full knowledge of the fact but 
under mistake as to their legal rights authorize his administrator to pay 
a certain amount to a third person who is not in law entitled to it and the 
administrator pays accordingly he can not be held to" have acted otherwise 
than in due course of administration [Ardeshir v. Manchershenv (1909) 12 Bom. 
L. R. 53. See Rogers v. Ingham (1876) L. R. 3 Ch. I). 351]. 

§ 6. Removal of Executor for misconduct.— Where the testator 
and his executor had a partnership business, and after the death of the former, 
the latter instead of winding it up opened on his own account another shop of 
the sarfie description, the natural result of which was, that 

Hafi^abai former customers of the partnership were attracted 

r. to his own shop and thus entirely destroyed the value of 

Kaal Abdul Karim the good-will of the partnership business ; it was ^held, 
this conduct of the executor coupled with others of a 
similar nature though less serious, was sufficient to justify the Court in removing 
the executor and appointing a receiver to •collect and hold possession of the 
deceased's estate \Hafi%abai v. Kazi Abdul Karim I. L. R. 19 B 83]. See ante 
section 7 (P) § Ti(a) & sec 4 Act. V. 1902. 

As a general rule, however, the Court will not appoint a receiver against an 
executor on slight grounds, “because his appointment as executor shows that the 
testator who must be assumed to have known his character, had confidence in 
him, and the Court will give fullest w^eight to that expression of confidence and 
require a much stronger case to be made out for a receiver against an executor 
than against other persons.” Hence the Court will not appoint a receiver 
against an executor unless gross misconduct on his part is shown ijbid.) Any 
serious misconduct, gross management, misuse or misappropriation of funds 
by an irresponsible executor or administrator which imperils the estate justifies 
the appointment of a receiver [Middleton v. Dods^elly 13 Ves. 226 Exparte 
Walker 25 Ala 81], The relief is said to be designed to prevent future injury 
and not to redress past grievances [Dougherty v. Me, Donald^ 10 G. A. I2i]. 


(i) Walker and Elg. 247-48 ; Hwd 389*00. 

(a) Walker & Elg. 272-73 ; WmPiBop F. note. 
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§ 7 . Kemoval of Mohunt. — Gross misconduct is a ground for removing 
a mohunt also. Mis-management which is detritnenlal to the interest of the 
shrine and its worshippers amounts to gross mis-conduct [/^am Kts^n v. Chet 
Sinfih, Punj L. R. 13*. As regards, removing a trustee however, “the main 
guide must be the welfare of the beneficiaries, looking to all the circumstances 
of the case. Neither disagreement between Cestuiquetrust and the trustee, nor 
disinclination on the part of the Cestuiquetrust to have the trust property remain 
in the hands of a particular individual is a different ground for their removar^ 
[Re Wrightson v. Cook (1908) i Ch. 789]. 
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APPENDIX A. 


The sections of the Probate and Administration Act which are 
excluded from the Hindu Wills Act. 


CHAPTER XIV. 


MISCELLANEOUS. 

Provisions applied 148. In Chapters VIII, IX, X and XII of this Act 
to administrator with the provisions as to an executor shall apply also to an 
will annexed. administrator with the will annexed. « 

Saving^latsse. 149. Nothing herein contained shall — 

(o) validate any testamentary disposition which would otherwise have been 
invalid ; 

(^) invalidate any such disposition which would otherwise have^bpen valid; 

(c) deprive any person of any right of maintenance to which he would 
otherwise have been entitled ; or 

(rf) affect the rights, duties and privileges of the Administrator General of 
Bengali Madras or Bombay. 

PMfwte«iidadmiaiB- No iJr^eedings to obtain probate of a will, 

trattea In caw of pw- O'" administration to the estate, of any Hindu, 

Bona ezamptcd from Muhammadan, Buddhist or person exempted under 
SuceessioB Act to be section 333 of the IndiaiMSuccession Act, 1865, ieh.n 
wanted only tinder this be instituted in any Court in British India except 
under this Act. 

tl 6 t Tkis section which repealed sections ij and 16 and the proviso to 
setHon ip ^ Act XXVIl of 1S60, has itseffbeen repealed by Act VII of tSSo 
( The ^uaession Certificate Ae^^J. 
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152 . The grant of probate or letters of administration under this Act in 
respect of any property shall be deemed to supersede 
Grant of probate or any certificate previously granted in respect of the same 
administration to super property under Act No. XXVII of i860 or Bombay 

Act* XXVII rf* I wS or ^^6gul8.tion No. VIII of 1827; when at the time 
Bombay Regulation of the grant of such probate or letters, any suit or other 
VIII of 1827. proceeding instituted by the holder of such certificate 

regarding such property is pending, the person to whom 
such grant is made shall, on applying to the Court in which such suit or proceeding 
is pending, be entitled to take the place of such holder in such suit or proceeding : 

Provided that, when any certificate is superseded under this section, all 
payments made to the holder of such certificate in ignorance of such super- 
session shall he held good against claims under the probate or letters of 
administration. 


[ 1 58 . Repealed by Act VII of 1889^ 

Amendment of Hindu 154 * The following amendments shall be made in 
Wills Act, 1870. . the Hindu Wills Act, 1870 (namely) : — 

(cl) for the portion of section 2 commencing with the words “sections one 
hundred and seventy-nine’' and ending with the words “administrator with the 
will annexed,” the words “and^ section one hundred and eighty-seyen” sj;iall 
be substituted ; 

(b) the third clause of section 3 and the last clause of section 6 shall be 
repealed ; 

(c) in section 6, for the words “one hundred and three and one hundred 
and eighty-two” the words “and one hundred and three” shall be substituted. 

155 . All grants of probate of the will or letters of administration to the 
estate of any deceased Hindu, Muhammadan or 
Validation of grants l^uddhist or any person exempted under section 332 of 
teatiwi made in Succession Act, 1865, which before this Act 

Burma. comes into force, have been made in Lower Burma (i), 

shall, whenever such grant would have been lawful if this 
Act had been in force, be deemed to have been made in accordance with law. 


156 . In the second schedule to the Indian Limitation Act 1877, No. 43 
. - * ri' 1 figures “321 ” the following shall be inserted, 

tation^A^t*^ ^ * namely— “or under the Probate and Administration 

Act, i88t, section 139 or 140.” 

167 . (2) (i) When a grant of probate or letters of administration is 
revoked or annulled under this Act, the person to 
Slender of revoked * whom the grant was made shall forthwith deliver up 
admii^tr^ion. probate or letters to- the Court which made the 

grant. 


(2) If such person wilfully and without sufficient cause omits so to deliver 
up the probate or letters, he shall be punished with fine which may extend to 
one thousand rupees, or with imprisonment which may extend to three months, 
or with both. 


(1) For ** British Burma " read “ Lower Burma” in the Burma Code — Act XX of 1886, 
sec. 4. 

fa) This section was added by Act V! of 1889, s. 17, with a similar addition to the 
Suceej^sioo Aolk 
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The portions of the Indian Succession Act not incorporated in the 

Hindu Wills Act. 


ACT X OF 1865. 


(RECEIVED THE ASSENT OE THE GOVERNOR GENERAL 
ON THE t6th MARCH, 1863). 


An Act to amend a^id define the Law of Intestate and 
Testamentary Succession m British India. 

Whereas it is expedient to amend and define the rules of law applicable 
to Intestate and Testamentary Succession in British 
Preamble. India ; It is enacted as follows : — 

For the purpose of this Act British India includes Zanzibar, this Act except 
sec. 331, having been made applicable in that territory by the Zanzibar order in 
Council, dates 7th July 1897 [Mac/eod v. Consul General Zanzibar 8 Bomb. 
L. R. 725]. 


PART T. 


Short Title. 

This Act to constitute 
the law of British India 
in cases of Intestate or 
Testamentary Succes- 
*sion. 


Preliminary. 

1 . This Act may be cited as “The Indian Siio 
cession Act, 1865.” 

2 . Except as provided by this Act or^by any other 
law for the time being in force, the rules herein 
contained shall constitute the law of British India 
applicable to all cases of Intestate or Testamentary 
Succession. 


Sec. 2. This section purports to lay down that this Act i.e. Act X of 1865, 
is of universal application in this country unless a person claiming to be excepted 
can show that he is specifically excepted from the operation of its provisions. 
[Dagree v. Pacotti 19 B. 783 ; Nepenhala Debi v. Siti Kanta Banner jee 

(1910) 12 Cal. L. J. 459, 15 C. W. N. 158]. 

So that the Courts must look to this Act and this Act alone for the law of 
British India applicable to all cases of succession whether testamentary hr 
intestate, the burden of proof lying in all cases upon the plaintiff to prove the 


“S 
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exception provided in section 331 Infra. (N. B. Consult Law Commissioner’s 
report of 1879). 


Interpretation clause. 


8 . In this Act unless there be something repugnant 
in the subject or context — 

Words importing the singular number include the plural : &c.,&c., &c. 
These definitions are given in book I, under the head “ Preliminary.” See 


p. II, ante. 


4 * No person shall, by marriage, acquire any interest in the property of 
_ . the person whom he or she marries, nor become 

incapable of doing any act in respect of his or her 
marriage. own property, which he or she could nave done it 

unmarried. See post Sec. 331 last Sentence. 

The Indian Succession Act, deals with the devolution of rights on intestacy ; 
it does not purport to enlarge the category of heritable property. The Act does 
not affect right of coparcenership as between those to whom it applies. 

The distinction between coparcenership and inheritance is radical. In the 
case of inheritance, property devolves on death, it survives in the case of 
coparcenership ; on inheritance new rights are acquired, on survivorship, the 
enjoyment of existing rightwis increased by the removal of one from the body of 
co'sharers \Francis Ghosal v, Gabri Ghosal^ I. L. R. 31 B, 25 ; 8 Bom. L. R. 
770 ; See Abraham v. Abraham, 19 Moo. I. A. 195 at 237]. 

And although, the law of survivorship, so far as it affected Native Christians, 
has been repealed by this Act (X. 1865) it did’not take awav any vested interest. 
Accordingly whereof two brothers A and J who were living in coparcenery 
when this Act came in to force and after .some years, no partition having been 
made A died, it was held that J did not take the whole estate by right of 
survivorship, because the vested rights as continued till the time of his death 
which occurred in 1872 a case of intestacy arose by the operation of this Act, 
immediately on that event happening. Their Lordships (Collins C. J. and 
Parker J.) said “The right of survivorship pre supposes that the rule of Hindu 
Law is the rule of decision at the date of the coparcener’s death, but the effect 
of the succession Act was to convert vested coparcenery rights into individual 
rights and to subject such rights in cases of intestacy to the rules of succession 
provided by that Act.” [Tellis v. Saldanta (1885) 10 M. 69]. 


PART IL 

DOES NOT APPLY TO HINDUS. 


. ’ Of Domicile. 

6* Succession to the immoveable property, in British India of a i>erson 
Law reffttUtine Sue- dec^^ased in regulated by the law o( British India, where 
ctaaiw tp * decfas td bave had his domicile at the time of his 

; jtamovtajbla death. Succession to the moveable property of a 
person deceased is regulated by the law of the country 
^***P*^!®^' . i which, he had his domicile at the time of his death* 
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Sec. 5 . — does not apply in respect of the moveable property of persons not 
having an Indian Domicile [Miiler v. Adv, Gen, of Bengal L L. R. t C ; 412]. 

Jllustrations, 

(a) A, having his domicile in British IndUi dies in Francei leaving moveable property 
in France, moveable property in England, and property, both moveable and immoveable, in 
British India. The succession to the whole is regulated by the law of British India. 

(b) A, an English man, having his domicile in France, dies in British India, and leaves 
property, both moveable and immoveable in British India. The succession to the moveable 
property is regulated by the rules which govern, in France, the succession to the moveable 
property of an English man, dying domiciled in France, and the succession to the immove- 
able property is regulated by the law of British India. 

One domicile only 6 * ^ person can only have one domicile, for the 

affects succe^mn to purpose of succession to his moveable property. 

moveables. 

7. The domicile of origin of every person of legitimate birth is in the 
Domicile of origin of which at the time of this birth, his father 

persons of legitimate was domiciled; or, if he is a posthumous child, in the 
birth. country in which his father was domiciled at the time 

of the father’s death. 

Illustration, * 

At the time of the birth of A, his father was domiciled in England. A’s domicile of 
origin is in England whatever may be the country in which he was born. 

8 * The domicile pf origin of an illegitimate child is in the country in 
Domicile of origin of which, at the time of his brith, his mother was 
illegitimate child. domiciled. 

Continuance of domi- 9* The domicile of origin prevails until a new 
cile of origin, domicile has been acquired. 

10 . A man acquires a new domicile by taking up his fixed habitation in a 
Acquisition of new country, which is not that of his domicile of origin, 
domicile. 

Explanation, — A man is not to be considered as having taken up his fixed 
habitation in British India merely by reason of his residing there in Her 
Majesty’s Civil or Military Service, or in the exercise of any profession or 
calling. 

Illustrations, 

(a) A, whose domicile of origin is in England, proceeds to British India, where he 
settles as a Barrister or a Merchant, intending to reside there during the remainder of his 
life. His domicile is now in British India. 

(b) A, whose domicile is in England, goes to Austria,«nd enters the Austrian Service, 
intending to remain in that service. A has acquired a domicile in Austria. 

(c) A, whose domicile of origin is in France, comes to reside in British India, under an 
engagement with the British Indian Government for a certain number of years. It is his 
intention to return to France at the end of that period. He does not acquire a domicile 
in British India, 

(d) A, whose domicile is in England, goes to reside in British India for the purpose 
of winding up the affairs of a partnership which has been dissolved, and with the intention 
of returning to England, as soon as that purpose is accomplished. He does not by such 
residence acquire a domicile in British India, however long the residence may last. 

(e) A, having gone to reside in British India, under the circumstances mentioned In ' 
the last preceding illustration afterwards alters his intention, and takes up his fixed habi* 
tation in British India. A has acquired a domidle in British India. 
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(f) A, whose domicile is in the French Settlement of -Chandemtgote, is compel!^ by 
political events to take refuge in Calcutta, and resides in Calcutta for nijny years in the 
hope of such political changes as may enable him to return with safety to Chandernagore. 
He does not by such residence acquire a domicile in British India. 

ifS) A| having come to Calcutta under the circumstances stated in the last preceding 
illustration, continues to reside there after such political changes have occurred as would 
enable him to return with safety to Chandernagore and he intends that his residence in 
Calcutta shall be permanent. A has acquired a domicile in British India. 

11. Any person may acquire a domicile in British India by making 

and depositing in some Office in British India (to be 
Special fixed by the Local Government), a declaration in 

writing under his hand of his desire to acquire 
such domicile, provided that he shall have been 
resident in British India for one year immediately preceding the time of his 
making such declaration. 

12. A person who is appointed by the Government of one country 
Domicile not acquired to be its ambassador, consul, or other representative 

by residence in a country in another country, docs not acquire a domicile 
merely as the represen- thg latter country by reason only of residing 

pursuance of his appointment ; nor dots 
dence with him as part any other person acquire such domicile by reason 
of his family or as a only of residing with him as part of his family or as a 
servant. servant. ^ 

Continuance of new 13. A new domicile continues until the former 
domicile* domicile has been resumed, or another has been 

acquired. 


Minor’s domicile. 


of a minor 
from whom be 


follows 

derived 


the 

his 


14 . The domicile 
domicile of the parent 
domicile of origin. 

Exception , — Fhe domicile of a minor does not change with that of his 
parent, if the minor is married or holds any office or employment in the 
sevice of Her Majesty, or has set up, with the consent of the parent, in any 
distinct business. 


Domicile acquired by 15* niarriage a woman acquires the domicile of 
a woman on marriage. her husband, if she had not the same domicile before. 

Wife's domicile du- 10. The Wife's domicile during the marriage 
ring marriage. follows the domicile of her husband. 


Exception , — The ^Wife's domicile no longer follows that of her husband if 
they be separated by the sentence of competent Court, or if the husband is 
undergoing sentence of transportation. 

Except in cases stated 17* Except in the cases above provided for, 
minor cannot acquire a a person cannot during minority acquire a new domL 
new domicile. pjil 


Lunatic's acquisition 
of new domicile 

Succession to a per- 
son's moveable property 
in Britisb India, in 
absence of;proof of liis 
doinld^ elsewhere. 


18. An insane person cannot acquire a new 
domicile in any other way than by his domicile following 
the domicile of another person. 

19. If a mandies leaving moveable property 
in British India, in the absence of proof of any domicile 
elsewhere, succession to the property is regulated by 
tb^ law of British India. 
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PART III. 


(DOES NOT APPLY TO HINDUS NOR TO PARSEES). 


Kindred or Consangui- 
nity. 


Of Consanguinity. 

20. Kindred or consanguinity is the connexion 
or relation of persons descended from the same stock or 
common ancestor. 


21 . Lineal consanguinity is that which subsists between two persons, 

one of whom is descended in a direct line from the 
Lineal consanguinity, other, as between a man and his farther, grandfather, 
and great-grandfather, and so upwards in the direct 
ascending line ; or between a man, his son, grandson, great-grandson, and so 
downwards in«^e direct descending line. Every generation constitutes a degree, 
either ascending or descending. A man’s father is related to him in the first 
degree, and so likewise is his son ; his grandfather and grandson in the second 
degree ; his great-grandfather and great-grandson in the third. 

22. Collateral consanguinity is that which subsists between two persons 

^ - . who are descended from the same stock or ancestor, 

nity? * consangui- neither of whom is descended in a direct line from 
the other. For the purpose of ascertaining in what 
degree of kindred any collateral relative stands to a person deceased, it is proper 
to reckon upwards from the person deceased to the common stock, and then 
downwards to the collateral relative, allowing a degree for each person, both 
ascending and descending. 

“ The Act is an Pmglish Act and XXX must be read as part of a system of 
law which has refused to follow even the civil law in its relative tender — ness 
towards illegitimate children. Since the Act speaks of certain relations without 

more I infer that the only relations contemplated are those which the law 

recognizes. There can be no doubt that in an English Act of Parliament the 
word “ child ” always applies exclusively to a legitiniate child. [See Dickinson v. 
N. E. Railway Co. 12 VV. R. Eng. 52; Guardian of Northwich Union v. 
Guardian of St Roneras Union 22 D. P. J). 164].’’ (Smith v. Ma$s€y\ I. L. R. 
30 B. 500 8 Bom. L. R. 322. See Post Sec. 87 (s). 

23. For the purpose of succession, there is no distinction between those 

who are related to a person deceased through his 
Persons held for pur- father and those who are related to him through his 
mother \ nor between those who are related to him by 
decease/. blood, and those who are related to him by 

the half blood ; nor between those who are actually 
born in his lifetime, and those who at the date of his death were only conceived 
in the womb, but who have been subsequently born alive. 

24. In the annexed table of kindred the degrees are computed 
Mode of computing as far as the sixth, and are marked by numerical 

degrees of kindred. figures. 

The person whose relatives are to be reckoned, and his cousin german, 
or first cousin, are, as shown in the table, related in the forth degree ; there 
being one degree of ascent to the father, and another to the common ancestor 
the grandfather ; and from him one of descent to the uncle, and another to 
the cousin-german \ making in all four degrees. 

A grandson of the brother and a son of the uncle, /. tf., a great-nephew and 
a cousin german, are in equal degree, being each four degrees removed. 

A grandson of a cousin german is in the same degree as the grandsoii of a, 
great uncle, for they are both in the sixth degree of kindred. [See Sec 86 (s) ppst]. 



tABLt OF CONSANGOINITY. 



J. 

The Person 
Whose Relatives! 
are to be 
reckoned. 







P'- K 

■ ,-f 


Nephew. 



Son 


of the 


Cousin 


German. 




Son of 
the Nephew, 
or 

Brother’s 

Grandson* 


Grandson 
of the 
** Cousin 
German. 
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PART IV. 


p/p 


DOES NOT APPLY TO HINDUS NOR TO PARSERS EXCEPT 

SEC. 25. 


Of Int€St€uy. 


As to what property 
a deceased" *|>ei>son is 
considered to have died 
intestate. 


25 . A man is considered to die intestate in 
respect of a property of which he has not made a 
testamentary disposition which is capable of taking 
effect. 


Illustrations. 


(a) A has left no Will. He has died intestate in respect of the whole of his property, 

(A) A has left a Will, whereby he has appointed B his executor ; but the Will contains 
no other provisions. A has died intestate in respect of the distribution of his property. 

(c) A has beqiie'^thed his whole property for an illegal purpose. A has died intestate 
in respect of the distribution of his property. 

(f/) A has bequeathed 1,000/ to B and r,ooo/ to the eldest son of C» and has made no 
other bequest ; and has died leaving the sum of 2,000/ and no other property. C died before 
A| without having ever had a son. A has died intestate in respect of the distribution 
of 4,000/. 


Devolution of Such 
property. 


26 . Such property devolves upon the wife or 
husband, or upon those who are of the kindred of the 
deceased, in the order and according to the rules herein 
prescribed. 


Explanation. — The widow is not entitled to the provision hereby, made 
for her, if by a valid contract made before her marriage. She has been excluded 
from her distributive share of her husband's e.state. This section does not 
destroy the rule of survivorship Francis Ghosal v. Gobri Ghosal 8 Bom, L. R. 
770, 1 . L. R. 31 B. 25, see however, IWis v, Saldanka I. L. R. lo M. 69). 
This sec applies to Parsees. '^See Parsee .succession Act (Act XXI of 1865). 

27 . Where the intestate has left a widow, if he has also left any lineal 
descendants, one third of his property shall belong 
Where the intestate to his widow, and the remaining two-thirds shall go to 
has Irft a widow and his lineal descendants, according to the rules herein 
toeai descendants, or a contained If he has left no lineal descendants, but 
mWot a widow and has left persons who are of kindred to him, one-half 
noWndred, of his property shall belong to his widow, and tfc^ 

other half shall go to those who are of kindred tp hiiS', 
in the order and according to the rules herein contained. If he has left no^ who 
are of kinred to him, the whole of his property shall belong to his See 

12 C. L. J. 459 (Nepen B^a's case)t ' 
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,1 28< Where the intestate has left no widow, his property shall go to bis 

u «. descendants or to those who are of kindiei 

^cce ^intes^has [q not being lineal descendants, according to 
kf^slSTowldSr rules herein contained; if he has left none who 
are of kindred to him, it shall go to the Crown. 


PART V. 


Distribution of an Intestate* s Property 
(tf) Where he has left lima! Descendants. 


29a 'rhe rules for the distribution of the intestate’s property (after deduct- 

Rules of distribution ^ ’’’ 

his lineal descendants, are as follows : — 


30a Where the intestate has left surviving him a child or children, but 
wu «+ « remote lineal descendant through a deceased 

has left a child or\h1l- property shall belong to his surviving child, 

dren only, thitre be only one, or shall be equally divided among 

all his surviving childrtin. 

31. Where the intestate has not left surviving him any child, but has 
left a grandchild or grandchildren, and no more remote 
Where the intwtatc descendant through a deceased grandchild, the 

gwndchUd' or grand! shall belong to his surviving grandchild, if 

children. or shall be equally divided among all 

his surviving grandchildren. 


Iltustrations. 


{a) k has three children, and no more j John, Mary, and Henry. They all die before 
the father, John leaving two children, Mary three, and Henry four. Afterwards A dies 
intestate, leaving those nine grandchildren and no descendant of any deceased grandchild. 
Each of his grandchildren shall have one-ninth. 


(d> But if- Henry has died, leaving no child, then the whole is equally divided between 
the intestate’s five grandchildren, the children of John and mary. 

(c) A has two children, and no more ; John and Mary. John dies before his father, 
leaving his wife pregnant. Then A dies, leaving Mary surviving him, and in due time 
a child of^John is born. A’s property is to be equally divided between Mary and auch 
^posthumohs child. ^ . 

# ■ 


the latw^te hu 82 . In like manner, the property shall go to 
surviving lineal descendturts who are nearest in 
d^ee to the intestate, where they aie all in tihe 
.great grand-children ihim, or are allih.a 
iiii. — “degree.. 
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88 * If the ^te$tate has left lineiU descendants whd do not iSlatid in the 
same degree of kindred to him, anS the persons 
dMcVn! through whom the more remote are descended from 
dants not all in the him, are dead, the property shall be divided -into 
same (degree of kindred such a number of equal shares, as may correspond with 
to him and those thro- the number of the lineal descendants of the intestate 
ttgh whom the more who either stood in the nearest degree of kindred to 
^mt descendants arc at his decease, or, having been of the like degree 

of kindred to him, died before him, leaving lineal 
descendants who survived him ; and one of such . shares shall be allotted to 
each of the lineal descendants who stood in the nearest degree of kindred 
to the intestate af his decease ; and one of such shares shair®%e allotted in 
respect of -^ch of such deceased lineal descendants ; and the share allotted 
in respect of each of such deceased lineal descendants shall belong to his 
surviving child or children or more remote lineal descendants as the case 
may be ; such surviving child or children or more remote lineal descendants 
always taking the share which his or their parent or parents would have been 
entitled to respectively, if such parent or parents had survived the intestate, 
m 

Illustrations, 


(a) A had three children, John, Mary, and Henry ; John died> leaving four childrenj 
and Mary died, leaving one, and Henry alone survived the father. On fhn death of A 
intestate, one>third is allotted to Henry, one-third to John’s four children, dnd the remaining 
third to Mary’s one child. 

(A) A left no child, but left eight grandchildren, and two children of a deceased grand- 
child. The property is divided into nine parts, one of which is allotted to each granachtid ; 
and the remaining one-ninth is equally divided between the two great ‘grandchildren. 

(r) A has three children, John, Mary and Henry. John dies leaving four children, and 
one of John’s children dies leaving two children. Mary dies leaving one child. A 
afterwards dies intestate. One-third of his property is allotted to Henry; one-third to 
Mary’s child ; and one-third is divided into four parts, one of which is allotted to each of 
John's three surviving children, and the remaining part is equally divided between John's two 
grandchildren. 

(b) Where the Intestate has left no lineal descendants. 

Rules of distribution 34* Where an intestate has left no ^lineal 

where the intest^e has descendants, the rules for the distribution of his 

^**'**^ aescen- property (after deducting the widow’s share, if he. 
^ * has left a widow) are as follows : — 

Where intestate’s 35. If the intestate’s father is living he shall 

father is living, succeed to the property. 

Where intestate’s 80. If the intestate’s father is dead, but the 

father is dead, but his intestate’s mother is living, and there are also brothers 
mother, brothers, and sisters of the intestate living, and there is no child 
sisters are living. deceased brother or sister, the mother ajtid 

each living brother or sister shall succeed to the property in equal shares. 


Illustrations, 

A dies intestate, survived by his mother and two brothers of the ful 
HenrVt and a sister Mary, who is, the daughter of his mother, ^ 

moth^ takes one^fourthi each brother takes one-fourth, and Mary, the Sm 
talm-Qne*fourth. 
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87. If the intestate's father is dead, but the intestate's mother is living, 
and if any brother or sister, and child, or children 
Where intestate of any brother or sister who may have died in the 
father is d^d, and his intestate’s life-time, are also living, then the mother 
^^^%nd ch^dren of living brother or sister and the ^ living child 

any deceased brother or children of each deceased brother or sister, shall be 
sister are living. entitled to the property in equal shares, such children 

(if more than one) taking in equal shares only the 
shares which their respective parents would have taken if living at the intestate's 
death. 

Illustrations, 

y$- 

A, the intestate, leaves his mother, his brothers, John and Henry, and also one child of a 
deceased sister, Mary, and two children of George, a deceased brother of the half blood, who 
was the son of his father but not of his mother. The mother takes one-fifth, John and 
Henry each take one-fifth, the child of Mary takes one*fifth, and the two children of George 
divide the remaining one*fifth equally between them. 

38. If the intestate's father is dead, but the intestate’s mother is living 
' and the brothers and sisters are all dead, but all or any 
Where intestate's of them have left children wAo survived the intestate, 

mother and the child or children of each deceased 
S an^dK^MVbrother brother or sister shall be entitled ta the property in 
or sister are living. equal shares, such children (if more them one) taking in 
equal shares only the share which their respective 
parents would have taken if living at the intestate’s death. 


Illustrations, 


A, the intestate, leaves no brother or sister, but leaves his mother and one child of a 
deceased sister, Mary, and two children of a deceised brother George. The mother takes 
one-third the child of Mary takes one-third, and the children of George divide the remaining 
one-third equally between them. 

Whe^ intestate's 39^ If the intestate’s father is dead, but the 

mother is^*Mn^* iml ’*^l®state’s mother is living, and there is neither brother 
Sere is no brother nor sister, nor child of any brother or sister of the 

sister, nor nephew. intestate, the property shall belong to the mother. 

40. Where the intestate has left neither lineal de.scendants nor-father nor- 
mother, the property is divided c<|ually between his 
Where intestate has brothers and sisters and the child or children of such of 
c^danbL^^^nor^^father before him, such children (if more 

nor mother. <>De), taking in equal shares only the share which 

their respective parents would have taken if living 
at the intestate’s Death. 


Where intestate has 
left neither lineal des- 
cendants nor parent, 
not brother nor sister. 


41. If the intestate left neither Jineal descendant, 
nor parent^ nor brother, nor sister, his property will be 
divided equally among those of his relatives who are 
in the nearest degree of kindred to him. 


Illustrations, 


(a) A, the intestate, has left a grandf^her and a grandmother, and no other relative 
S^aiMl|Sag in the same or a nearer degree of kindred to him. They, being in the second 
deg^' to tl^ property in equal shares* exclusive of any uncle or aunt of the 

intesiahhf^ili^ SAil eunts being only in the third degree. 
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{d) A, the intestate, has left a great-gfrandfather or great-grandmother, and uncles 
and aunts, and no o^er relative standing in the same or a nearer degree of kindred to him. 
All of these being in the third degree shall take equal shares. 

(c) A, the intestate, left a great-grandfather, an uncle, and a nephew, but no relative 
standing in a nearer degree of kindred to him. All of these being in the third degree shall 
take equal shares. 

(d) Ten children of one brother or sister of the intestate, and one child of another 
brother or sister of the intestate, constitute the class of relatives of the nearest degree of 
kindred to him. They shall each take one-eleventh of the property. 

42. Where a distributive share in the property of a person who had died 
intestate, shall be claimed by a child, or any descendant 
Children’s advance- ^ child of such person, no money or otller property 
into hotoh-^ot which the intestate may during his life have paid, given, 

^ ‘ or settled, to or for the advancement of the child by 

whom or by whose descendant the claim is made, shall be taken into account, 
in estimating such distributive share. 


PART VI. 


Of tJie Effect of Marriage and Marriage Settkments on Property, 

43. The husband surviving his wife has the same 
Rights of widower rights in respect of her property, if she die intestate, as 
and widow respectively, the widow has in respect of her husband’s property, if 
he die intestate. 


44. 




No rights to property 
not comprised in an 
antenuptial settlement 
acquired by marriage 
between a person domi- 
ciled and a person not 
domiciled in British 
India. 


i wnose domicile is not in uriiisn inaia marnp 
in British India a person whose domicile is in 
British Indi^ neither party acquires by the marriage 
any rights in respect of any property of the other 
party not comprised in a settlement made previous 
to the marriage, which he or she would not acquire 
thereby, if both were domiciled in British India at 
the time of the marriage. 


45. 'I'he property of a minor may be settled in 
Settlement of minor’s contemplation of marriage provided the settlement be 
Iiropertyin TOntempU- ^ade by the minor with the approbation of the minor’s 
tion of marriage. father, or if he be dead or absent from British India, with 

the approbation of the High Court. 


PART VII. 

46. •S'w an/e p. 79. 

_ 47. A father, whatever his age may be, may, by 

^ J^esUmentary guar- appoint a guardian or guardians for his child during 

minority. 

This Section does not apply to Hindu wills. 1 his being so a Hindu fatb^ 
has no statutory power to appoint a guardian by will t.f. testamentary guudian. 
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If he has any such j;over, it must he under Hindu Law as distinct from a statute 
{Budhilal V. Morarji, I. L. R. 31 B. 413 : 9 Bom. L. R. SS 3 )' 

48. See ante^ p. 102. 

49. » » P* 120- 

part VIII. 

60. „ „ p. 122 . 

61. » » P* 143- 


part IX. 

Of Privilei^ed Wills. 

52. Soldier being employed in an exiJedyiion, or engaged in actual 

warfare, or any mariner being at Sea, may, if he has 
Privileged Wills. completed the age ol eighteen years, dispose of his 

property by a will made as is-mentioned in the fifty-third section. Such Wills arc 
called Privileged Wills. 

I/lustratiom. 


(а) A, the Surgeon of a regiment, is actually employed in an expedition. He is a 
soldier actually employed in an expedition, and ran make a privileged Will. 

(б) A| is at sea in a merchant ship, of which he is the purser He is a mariner, and 
being at sea, can make a privileged Will. 

(<?) A, a Soldier serving in the field again'-t in-surgents, is a soldier engaged in actual 
warfare, and as such can make a privileged Will. 

{d> A| a mariner of a ship in the course of a voyage, is temporarily on shore while she 
is lying in harbour. He is, in the sense of the words used in this rlauie, a manner at sea, and 
can make a privileged Will. 


(e) A an admiral who commands a naval force, but who lives on shore, and only 
occasionally goes on board his ship, is not considered as at sea, and cannot make a privileged 
Will. I,, 

(/) A, a mariner serving on a military expedition, but not being at sea, is considered as 
a soldier, and can make a privileged Will. 


Mode of making, and 
rules for executing pri- 
vileged Wills. 


63. Privileged Wills may be in writing, or may 
be made by ^^ord ol mouth. 'J'he execution of them 
shall be governed by the following rules : — 


First . — The Will may be written wholly by llie testator with Ins own hand. 
In such rase it need not be signed nor attested. 

Second . — It may be written wholly or in part by another person, and signed 
by the testator. In such case it need not be attested 


Third . — If the instrument purporting to be a Will is written wholly or in 
part by another person, and is not signed by the testator, it shall be considered 
to be his ^ill, if it be shown that it was written by the testatoPs directions, 
or that he recognized it as his will. If it appear on the face of the instrument, 
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that the execution of it in the manner intended by him was not completed, 
the instrument shall not by reason of that circumstance be invalid, provided 
that his non-execution of it can be reasonably ascribed to some cause other 
than the abandonment of the testamentary intentions expressed in the ins- 
trument. 

Fourth. — If the soldier or mariner shall have written instructions for the 
preparation of his Will, but shall have died before it could be prepared and 
executed, such instructions shall be considered to constitute his Will. 

Fifth. — If the soldier or mariner shall in the presence of two witnesses have 
given verbal instructions for the preparation of his Will, and they shall have 
been reduced into writing in his life-time, but he shall have died before the 
instrument could be prepared and executed, such instructions shall be con- 
sidered to"*^ constitute his Will, although they may not have been reduced into 
writing in his presence, nor read over to him. 

Sixth. — Such soldier or mariner as aforesaid may make a will by word of 
mouth by declaring his intentions before two witnesses ])resent at ^the same 
time. 

Seventh. — A will nmde by word of mouth shall be null at the expiration 
of one month after the testator shall have ceased to be entitled to make a 
privileged Will. 


PART X. 


0 / the Attestation, Revocation, Alteration and Revwal of Wills. 

64 . A will shall not be considered as insufficiently attested by reason of 
any benefit thereby given, either by way of Bequest 

ting witness. 


Effect of gift to attes- appointment, to any person attesting it, or 


to his or her wife or husband : but the beejuest or 
appointment shall be void so far as concerns the person so attesting, or the 
wife or husband of such person, or any person, claiming under either of them. 

Explanation. — A legatee under a Will does not lose his legacy by attesting 
a codicil which confirms the Will, 

55. See ante, p. 149. 

66 . Every will shall be revoked by the marriage of the maker, except 

a will made in exercise of a power of appointment, 
Revocation of will by when the property over which the power of appoint- 
testator's marriage. ment is exercised, would not, in default of such 
appointment pass to his or her e.xecirtor, or adminis- 
trator, or to the jierson entitled in case of intestacy. 

Explanation. — Where a man is invested with powei to determine the 
Power of appointment diposition of property of which he is not the owner, 
defined* he is said to have power to appoint such property. 

67 . See ante, p. 149, 

68. „ » p. 1 71. 

69 . „ ,, p. 177. 

60 . » P- i 78 > 
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.. o part XI. 

ol. See ante^ p. 200. 

62 . (, „ p. 209. 

63 . „ „ p. 215. 

64 ». „ ■„ p. 224. 

66. „ „ p. 227. 

66 . „ „ p. 229. 

67 . „ „ p. 231. 

68 235. 

60 . 11 )3 p. 237. 

70 . „ „ p. 240. 

71 . „ „ i>. 243. 

72 . * „ „ p. 245. 

78 . „ „ p. 246. 

74 . „ „ p. 247. e 

75 . „ „ p. 248. 

76 p. 251- 

77 . „ „ p. 250. 

78 . Unless a contrary intention shall appear by the will, a bequest of the 

estate of the testator shall be construed to include 
Power of appointment ^.ny property which he may have power to appoint by 
by general bequest. will to any object he may think proper, and shall operate 
as an execution of such power; and a bequest of property 
descriHid in a general manner shall be construed to include any property to 
which such description may extend, which he may have power to appoint by will 
to any object, he may think proper, and shall operate as an execution of 
such power. 

The general principles of the law which are reproduced in concrete form 
in secs. 24 and 27 of the English Wills Act. (I. Vic. C. 26) have again been 
reproduced in this section. 'I'he proposition of law laid down as the result 
of the joint operation of these two sections of English Act. and of the authorities, 
is as stated by Farwell J.fpat “ a general jiower of appointment may be well 
exercised by a will executed previously to the creation of the power and that 
loo by a mere residiftiry gift” (1). 

In other words a pow'er may be exercised by a will bearing date before the 
instrument which creates the power, if that instrument comes into operation 
in the testator’s life time. \Sorttbji v Sorabji, I. L. R., 31 B. 472, 9 Bom. 
•L. R. 488, Stellmans. Weldon, 16 Sim, 26; Bqyes y. Cook 14 Ch. D. 53 • 
Airey v. Bower, 12 App. Ca. 263 ; Patch v. Shore, 7 L. T. 55*4], • ’ 

79 . Where property is bequeathed to or for the benefit of such of 

‘ certain objects as a specified person shall appoint, 

. Implied gift to the or for the benefit of certain objects in such proportions 
^jeem rf a power in as a specified person shall appoint ; and the will 
default of appointment, dops not provide for the event of no appointment 
being made; if the .power given by the will be 

"“T*; ' ■ ■ - I - L i-r- i — ' 1 - -- - I . 

-I, A*) 222 ; See Ha and Jarm 64-67. 
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not exercised, the property belongs to all the objects of the power in 
equal shares. 

Illustrations. 

A, by his will, bequeaths a fund to his wife for her life, and directs th it at her death it 
shall be divided amongr his children in such proportions as she shall appoint. The widow 
dies without having made any appointment. T'he fund shall be divided equally among the 
children. 

80 . Where a bequest is made to the “heirs,’’ or “right heirs,” or “rela- 
Bequest to “heirs/' tions,” or “nearest relations,” or family,” or “kindred, 
&c., of a particular or “nearest of kin,” or “next of kin,” of a particular 
person without qualify- person, without any qualifying terms, and the class so 
ing terms. designated forms the direct and independent object of 
the becfuest, the property bequeathed shall be distributed as if it had belonged 
to such person, and he had died intestate in respect of it, leaving assets for 
the payment of his debts independently of such properly. 

# 

Illustrations. 

(a) A leaves his propeify “to his own nearest relations The property goes to those 
who would be entitled to it if A had died intestate leaving assets for the payment of his 
debts independently of such property. 

(A) A bequeaths 10,000 rupees “to B for his life, and after the death of B. to his own 
right heirs.” The legacy after death belongs to those who would be entitled to it if it 
had formed part of A’s unbeqiieathed property. 

(c) A leaves his property to B ; but if B dies before him, to B's next of kin ; B dies 
before A ; the property devolves as if it had belonged to B, and he had died intestate, leaving 
assets for the payment of his debts independently of such property. 

(d) A leaves 10000 rupees “to B for hi.s life an l after hi^ decease, to the heirs of C,” 
The legacy goes as if it had belong(id to and he h id died intestate leaving .assets for the 
payment of his debts independently of the legacy. 

81 * Where a bequest is made to the “representatives,” or “legal re- 
presentatives,” or “personal representatives,” or 
Bequest to “represen- “oxectitors or administrators” of a particular person, 
tatives” of a particular and the class so designated forms the direct and 
person. independent’ object of the bequest, the property 

beipieathed shall be distributed as if it had belonged 
to such per.sou, and he had died intestate in respect of it. 

Illustrations* 

A bequest is made to the “leg^l representatives” of A. A has died intestate and 
insolvent B is his administrator. B is entitled to receive the legacy, and shall apply it in 
the first place to the discharge of such part of A's debt as may remain unpaid if there be 
any surplus, B. shall pay it to those persons who at A's death would have been entitled 
to receive any property of A’s which might remain after payment of his debts, or to the 
representatives of such persons 

82 . antCf p. 265. 

88 . „ „ p. 289. 

84 ^,,i^Where property is bequeathed to a person, and words are added. 

which describe a class of persons, but do not denote 
Effect of words des- direct objects of a distinct and independent , 

crilbing a class added to such person is entitled to thewhole interestof - 

a bequest to a person* the testator therein, unless a contrary intehtjon 
appears by the will 
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Illustrations. 


(a) A bequest is made — 

to A and his children, 
to A and his children by his present wifci 
• to A and his hiers, 

to A and the heirs of his body, 

to A and the heirs male of his body, 

to A and the heirs female of his body, 

to A and his issue, 

to A and his family, 

to A and his descendants, 

lu A and his representatives, 

to A and his personal representatives, 

to A his executors and administrators. 

In each of these cases, A takes the whole interest which the testator had in the property. 

(/;) A beque.st is made to A and his brothers. A and his brothers are jointly entitled to 
the legacy. 

(c) A bequest is made to A, for life and after his death to his i.ssue. At the death of A| 
the property belongs in equal shares to all persons who shall then answer the description 
of issue of A. c 

85 « See ante^ p. 292. 

86 * The word ** Children in a will applies only to lineal descendants in 
the first degree ; the word “grandchildren'* applies only 
Construction of terms. . to lineal de.scendants in the second degree of the 
person whose “children” or “grandchildren” are 
spoken of; the words “nephew^s” and “nieces” apply only to children of ; 
brothers or sisters ; the words “ cousins” or “first cousins” or “ cousins german,” 
apply only to children or brothers or of .sisters of the father or mother of the 
person whose “cou-sin” or “ first cou.sin ” or “ cousin german ” are spoken of 
the words “ first cousins once removed ” apply only to children of cousins 
german, or to cousins german of a parent, of the person whose “ first cousins 
once removed ” are spoken of ; the words “ second cousins ” apply only to 
grandchildren of brothers or of sisters of the grandfathei or grandmother of 
the person whose “second cousins” are spoken of; the words “issue” and 
“descendants” apply to all lineal descendants whatever of the person whose 
“issue” or “ descendants” are spoken of. Words expressive of colleteral relation- 
ship apply alike to relatives of full and of half-blood. All words expressive 
of relationship apply to a child in the womb who is afterwards born alive. 

87 . In the ahsenc of any intimation to the contrary in the will, 
the term “ child,” “ son,” or “ daughter,” or any word 
Words expressing which expresses relationship is to be understood 
onhr**^lMdtSnate denoting only a legitimate relative, or where 

tives or falling such is no such legitimate relative, a person who 

^relatives reputed legiti- has acquired, at the date of the will, the reputation 
*»ate. of being such relative. 

Illustrations. 

(a) A, having three children, B. C. and D of whom B end C are legitimlite and D is 
iUegitimate, leaves his property to be equally divided among *his “children.” The property, 
^teJongs to 6 and C in equal shares to the exclusion of D. 

; (kl A, having a niece of illegitimate birth, who has acquired the reputation of being his 
niece and having no legitimate niece, bequeaths a sum of money to bis niece, The illegiti* 
:i|^ niaoe^is entitled to the 
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(c) A, having in his willi enumerated his children and named as one of. them B, who & 
illegitimate, leaves a legacy to **his said children." B will take a share in the legacy alon]g 
with the legitimate children. 

(d) A leaves a legacy to "the children of B.” B. is dead, and has left none but 
illegitimate children. All those who had at the date of the Will acquired, whe reputation of 
being the children of B are objects of the gift. 

(e) A bequeathed a legacy to " the children of B." B never had any legitimate child. 
C and D had. at the date of the will, acquired the reputation of being children of B. After the 
date of the will, and before the death of the testator, E and F were born, and acquired the 
reputation of being children of B. Only C and D are objects of the bequest. 

(/) A makes a bequest in favour of his child by a certain woman not his wife. B had 
acquired at the date of the will the reputation of being the child of A by the woman 
designated B takes the legacy. 

(^) A«makes a bequest in favour of his child to be born of a woman, who never becomes 
his wife. The bequest is void. 

(A) A makes a bequest in favour of the child of which a certain woman, not married to 
him, is pregnant. The bequest is valid. 

This Section enacts that in the construction of a will words expressing 
relationship ordinarily d^ote only legitimate relationship though, where there is 
no legitimate, relative they will include an illegimate relative who has acquired 
the reputation of being the relative in question. This is a well-known doctrine of 
English law as illustrated in Seal-Hayne v. Jodrell 1S91 A.C. 304 (Smith v. 
Massey ; I. L. R. 30 B. 504, 8 Bom. L. R. 322). 

88 * See ante^ p. 296. 

89 . p. 302. 

90 . p. 305. 

91 . p. 311. 

92 . p. 313. 

93 . p. 320. 

94 . p. 326. 

95. p. 330- 

96 . p. 331* 

97. p. 333 - 

P- 335 - 


PART XII. 


99 . Sec ante^ p. 345 * 

100 . „ ,» P- 352 

101 . n „ p. 353- 

102 . P- 369- 

103. p. 377- 


104 A direction to accumulate the income arising from any property 
for be void ; and the property shall be diposed of as 

if no accumulation had been directed. 

Where the property is immoveable, or where accumulatioln is 
directed to be made from the death of the testator, the direction sh^lUje valid 
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in resect only of the income arising from the property within one year next 
following the testator’s death ; and at the end of the year such property and 
income shall be diposed of respectively, as if the period during which the 
accumulation has been directed to be made had elaps^. 

lUustrations, 

(a) The will directs that the sum of lo.ooo rupees, shall be invested in Government 
securities, and the income accumulated for 20 years, and the principal together with the 
accumulations, shall then be divided between A, B and C. A., B and C are entitled to receive 
the sum of 10,000 rupees at the end of the year from the testator’s death. 

(b) The will directs that 10,000 rupees shall be invested, and the income accumulated, 
until A shall marry, and shall then be paid to him. A is entitled to receive 10,000 rupees 
at the end of a year from the testator’s death. 

(f) The will directs that the rents of the farm of Sultanpur shall be accumulated 
for ten years and that the accumulation shall be then paid to the eldest son of A. At the 
death of the testator, A has an eldest son living, named B. B shall receive at the end of one 
year from the testator’s death the rents which have accrued during the year, together with any 
interest which may have been made by investing them. 

(d) The will directs 'that the rents of the farm of Sultanpur shall be accumulated for 
ten years, and that the accumulations shall then be paid to the didest son of A. At the death 
of the testator, A has no son. The bequest is void. 

(e) A bequeaths a sum of money to B, to be paid to him when he shall attain the 
age of 18, and directs the interest to be accumulated till he shall arrive at that age. At A’s 
death the legacy becomes vested in B ; and so much of the interest as is not required for 
his maintenance and education is accumulated, not by reason of the direction contained in 
the will, but in consequence of B’s minority. 

106 . No man having a nephew or niece or any nearer relative, shall have 
Bequests to religious power to bequeath any property to religious or chari< 
or charitable uses. table uses, except by a will executed not less than 
twelve months before his death, and deposited within six months from its 
execution in some place provided by law for the safe custody of the wills of 
living persons. 


lUustra^ions, 

A having a nephew makes a bequest by a will not executed, nor deposited as required— 

For the relief of poor people ; 

For the maintenance of sick soldiers ; 

For the erection or support of a hospital ; 

For the education and preferment 01 orphans ; 

For the support of scholars ; 

For the erections or Support of a school ; 

For the building and repairs of a bridge ; 

For the making of roads ; 

For the erection or support of a church ; 

For the repairs of a church ; 

For the benefit of ministers of religion ; 

For the formation or support of a public garden . 

AH these bequests are void. 


Sec. 105. — ^The relatives contemplated by this section, are those born 
of lawful wed-lock [SmM v. Massey^ I. L. R. 30 B. 500; 8 Bom. L. R. 322]. 
See Agnew^s Trusts p. 371 or “ the Oudh Estates Act (i of 1869) Sec. 17, 18, 20. 

Not less j^n 12 memths.-— Where a* codicil republishing a will, was 
not executed! before 12 months nor deposited within six months as provided 
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in this section, it was argued that in as much as the will must be taken to have 
been made on the ^te of the codicil [vide an/e Sec. 6o (s). § 9], and such wiU 
pur^rted to make gifts for charitable purposes within the meaning of this 
section ; ^ the will and the codicil, were both in operative and it was held by 
Mr. Justice Choudhury [following Hopwood v. Hopwood (1859) 7 H. L. Cas 728, 
740 and Inre Moore Longs. Moore (1907) 1 Ir. Rep. 315] that a codicil did 
not always operate as if the will was made at the date of such codicil and that 
in consequence thereof as laid down Inre Moore; Long v. Moore [(1907) i Ir, 
Rep. 31SJ, the charitable gifts were not invalidated merely by the fact that the 
will containing it was confirmed and republished by a codicil made less than 
12 months before the testator’s death. Administrator Genera/ 0/ Bengal 
Hughes (1912) 40 C. 192 ; 203, 204]. See farm 203^ 206, 6th Edn. 

In other words ‘’Wiir in this section does not include a codicil which re- 
publishes it and which was not before made nor deposited within time prescribed 
by this section. This sec. corresponds with sec. 16, 7 and 8 Viet. C. 97 (Hnd). 
A testatrix devised and bequeathed her real and personal estate Upon trust to sell 
and convert into money, such portions as should be necessary upon trust for 
the maintenance of a temporary house of residence for ladies of limited means 
with directions that if at any time such house should be considered unneces- 
>sary the money thus set apart was to be distributed by the trustees in yearly 
payment to snch ladies as they might consider worthy of such assistance. 
Held that the trust was a good charitable trust of so much of the estate as mi^ht 
be necessary for the maintenance of the house and the subsequent alternative 
bequests did not render it void for uncertainty. [In re Gardon Le Page v. 
Att Gent. (1914) i Ch. 662]. 


PART XIII. 

106- See antey p. 380. 

107. „ .. p. 396- 

108 . „ „ p. 405 < 


PART XIV. 

109- „ .. P* 407- 

110. » p. 408. 

PART XV. 

111. .. » p. 409. 

112. „ >, p. 416. 

PART XVI. 

118. Sm an / e , p. 426. 

114. .. li P> 438 . 
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146. 

See ante , 

p. 430. 

116. 

a 

» 

P. 434 . 

117. 


if 

P- 437 - 

118. 

}) 

>> 

p. 438' 

119. 


} 

p. 442. 

120. 


j» 

P. 447 - 

121. 

>> 

)} 

p. 449. 

122. 

7 f 

a 

p. 4 SO- 

‘128. 

if 

a 

P. 451 - 

124. 

a 

a 

p. 452. 


PART XVII. 

125. ,, „ p. 4S4-. 

126. ,, p- 462. 

127. „ „ p. 466. 

PART XVIII 

128. „ „ p. 475- 

PART XIX, 


129. 

a 

ff 

p- 479 

ISO. 

Jf 

ff 

p. 484. 

181. 

n 

ff 

p: 485. 

182. 

»» 

ff 

p. 486. 

188. 

» 

ft 

P. 487- 

184. 

»> 

ff 

p. 489. 

185. 

f> 

ff 

p. 489. 

186. 

if 

ff 

p. 494. 


PART XX. 

187. “ t) » p. 493' 

188. ,, » p. 49fi. 

PART XXI. 

189. » t' p. 497. 

140. » P- 500- 

141.. » .. P- SOI- 

142. » P- so*' 
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148. 

See anie, 

P- 503- 


144. 

jj 

51 

P- 503- 


145. 

»» 

11 

p. S 04 . 


146. 


>1 

P- SOS- 


147. 

») 

1) 

p. So6. 


148. 

n 

11 

p. 5 o 6 - 


149. 


1) 

p. So8- 


150. 

>» 

>1 

p. So8 


151. 

n 

11 

p. 510. 


152. 


31 

p. SI I. 


153. 

>) 

33 

p. sii- 

PART XXII. 

154. 

1 1 


p. 5 t 2 . 


155. 


1) 

P- 51 ^- 


156. 

n 

11 

P- S17- 


157. 

n 

11 

p. 517 . 

PART XXIII. 

158. 

1} 

Jl 

p. 520. 

PART XXIV. 

159. 

n 

11 

p. 521. 

PART XXV. 

160. 

>> 

11 

P- S 26 . 


161. 


11 

P- S3I- 


162. 

>> 

11 

P- S32- 


163. 

n 

11 

P- S34. 

PART XXVI. 

164. 


11 

P- S3S- 


165. 

»» 

11 

P- S37- 


166. 

11 

11 

P- 538 - 

PART XXVII, 

167. 

>1 

11 

p. S41- 


168 

n 

11 

p. 548 . 
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169« See ante^ 

p- 

549- 

170. , 

'» ft 

p. 

SSo 

171. , 

) 99 

p- 

550 - 

172. , 

J I* 

p. 

SS«- 

178. , 

) if 

p- 

S52- 

174. , 

l» if 

p. 

SSS- 

176. 

ii 

p- 

S5S- 

176. 

l> M 

p> 

556. 

177. 


f 

557- 


PART XXVIII. 

Of Gifts in Contemplation of Death, 


178. A man may 

Property transferable 
by gift made in contem- 
plation of death* 

When gift is said to 
be made in contempla- 
tion of death. 

Sttch gift resumable* 

When it fails. 


dispose, by gift made in contemplation of death, of any 
moveable property which he (^uld dispose of by will. 
A gift is said to be made in contemplation of death 
where a man who is ill and expects to die shortly of 
his illness, delivers to another the possession of any 
moveable property to keep as a gift in case, the donor 
shall die of that illness. Such a gift may be resumed 
by the giver. It does not take effect, if he recovers 
from the illness during ‘ which it was made, nor if he 
survives the person to whom it was made. 

Illustrations. 


(а) A being ill, and in expectation of death, delivers to B, to be retained by him in case 

of A’s death — ^ 

A watch. 

A bond granted by C to A. 

A Bank Note. 

A promissory note of the Government of India endorsed in blank. 

A Bill of Exchange endorsed in blank. 

Certain mortgage deeds. 

A dies of the illness during which he delivered these articles. 

' B entitled to— 

The watch. 

The debt secured by C’s bond. 

The Bank Note, m 

The promissory note of the Government of India. 

The Bill of Exchange. 

The money secured by the mortgage deed. ^ 

(б) A being ill, and in expectation of death, delivers to B the key of a trunk, or the 
key of a warehouse in which goods of bulk belonging to A are deposited, with the intention 
of giving him the control over the contents of the trunk, or over the deposited goods, and 
desires him to keep them in case of A’s death A dies of the illness during which, he 
delivered these articles. B is entitled to the trunk and its contents, or to A’s goods of bulk 
in the warehouse. 

(«) A being ill and in expectation of death, puts aside certain articles in separate 
parcels, and marks upon the parcels respectively the names of B and C. The parcels are not 
^eliyered during the life of A. A dies of the illness during which he set aside the parcels. B 
and ^l^re pot entitled to the contents of the parcels. 
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PART XXIX. 

( Chap 11 Act V, x88i ante) 

179. See ante, Sec. 4 (P) p. 575. 

180 « II 11 II s p. 5 ® 4 * 

181 6 (P) p. s88. 

182 . „ „ „ 7(^)p-59i- 

188 . ,1 „ ,1 8(P)p.6os. 

184 . II „ 9(P)p.6o^. 

185 . „ „ 10 (P) p. 609. 

186. ,1 '•'V, ,1 it(P) p. 610. 

187 . I, „ » P- 558- 

188 . II ,, (P) P- 61 *• 

189 . II ,1 II ^3(P) P- 621- 

No right to Intestate's • 190. No right to any part of the property of a 

fi*^**?*^ f**' person who has died intestate, can be established 

tMtlonpSlLslVian^ f Court of Justice unless letters of administration 
ted bf a competent been granted by a Court of competent 

court. Jurisdiction. 

See Hind's Testa — and Edn: — p. i68 and 169. 
or I. L. R 4A, 192 ; 

— 18B. 337. 

19B. 828. 

7C. 574- 

5C. 2. 

As regards th^ Administrators Genl of any of the Presidencies in Bengal, 
Madras and Bombay, the H. Court etc. See Adn. Genl. Act sec. 14 
(II. of 1874). 

Note. — This section does not apply to any part of the property of a Native Christian 
who has died, intestate. See Sec. 3 Act VII of 1901. 

191 . See ante, Sec. 14 (P), p. 622. 

192 . I, „ „ tj(P), p. 622. 

193. II II 11 ( P)i P* 625. 

194. II II. II r7 (P)> P- 627. 

196 . .1 „ rS(P), p. 630. 

196 1 Z9(P)^ P- 632. 

197 . ,1 II *11 ^o(P), p. 635. 

198 . „ I, ,1 p. 636. 

199 . ,1 I. II p. 639. 

200 . When the deceased has died intestate, those who are connected 
Order in which con- with him either by marriage or by consanguinty, are 

nections by marriage entitled to obtain letters of administration of bis estate 
or consanguinity are and effects in the order and according to the rules 
entitled to administra- hereinafter stated* ^ 

tipn* 
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201. If the deceased has left a widow, administration shall be granted to 
Administration to be widow, unless the Court shall see cause to 
granted to widow unless exclude her, either on the ground of some personal 
Court see cause to ex- disc qualification, or because she has no interest in the 
elude her* estate of the deceased. 


Illustrations, 

(a) The widow is a lunatic 1 or has committed adultery or has been barred by her 
marriage settlement of all interest in her husband’s estate, there is cause for excluding her 
from the administration. 

(b) The widow has married again since the decease of her husband ; this is not good 
cause for her exclusion. 

202. If the Judge think proper he may associate any i)erson or persons 

Persons associated with administration, who would 

theSw in admits- he entitled solely to the administration if there were 

tration. no widow. 

203. If there be no widow, or if the Court seg cause to exclude the 
^ f j s 1 ♦ w’idow, it shall commit the administration to the person 

tion*^^here no”wido^w" persons who would be b^^neficially entitled to 

Of widow excluded* * the estate according to the rules for the distribution 
of an intestate's estate ; provided that when the 
mother of the deceased shall be one of the class of persons so entitled, 
Proviso. she shall be solely entitled to administration. 


Deceased’s kindred of 
equal degree, equally 
entitled to aaministra- 
tion. 

Right of widower to 
administration of wife’s 
estate. 


204. Those 
kindred to the 
administration. 


who stand in equal degree of 
deceased, are equally entitled to 


206. 


Grant of administra* 
tion to a creditor. 


205. The husband, surviving his wife, has the 
same right of administration of her estate as the widow 
has in respect of the estate of her husband. 

When there is no person connected with the deceased by marriage 
or consanguinity who is entitled to letters of ad- 
ministration, and willing to act, they may be granted 
to a creditor. 


207. Where the 

Wkere deceased has 
left property In British 
India, administrati oq, 
must be granted accord- 
ing to the foregoing 
rules, 


deceased has left property in British India, letters of 
a^dininistration must be granted according to the 
foregoing rules, although he may have been a domiciled 
inhabitant of a country in which the law relating to 
testate and intestate succession differs from the law 
of British India. 


This section read with section 145 A (P) corresponding with section 
326 A (S) seems to warrant the conclusion tW it contemplates cases of 
persons, who being domiciled elsewere, die in British India leaving property 
there but not in the country of their domicile or in any other foreign country. 
In other words, this section contemplates of single administration and not of 

145 A (P) 


different administrations granted in different countries, as section 


326 A (S) 
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(CAa/s. Ill 6r* IV, Act V, i88t, ante), 

208 * See ante^ Sec. 24 (P), p. 645. 

209 . „ „ „ 2S(PX P- 646. 

210 . „ „ „ 26 (PJ, p. 650. 

211 . „ „ „ 2 T(P), p. 651. 

212 . „ „ „ 28 {P), p. 651 . — Attorney \-^¥ormQx\y one appointed 

to act for another in important matters, especially those pertaining to law 
Strictly speaking, an attorney was one who managed any legal matters for 
another in a Common Law Court. In this respect an attorney differed from a 
solicitor who practised in a Court of Equity. The attorneys vrere formed into a 
regular body, to which no new-members were admitted except those who had 
conformed to the Regulations laid down in stat 6 and 7 vict C. 73. By the 
Judicature Act of 1873 (36 and 37 vict C. 36. Sec. 87), however what were 
previously called attorneys are now denominated solicitors of , the Supreme Court 
so that for practical practices, the terms are now synonimous. (i). 

An agent is one who acts for another Le. a factor, a substitute or a deputy. 
Agents are of several classes, such as Law Agents Commercial-Agents. Political 
Agents &c. 


213 . 

See ante^ Sec. 

^pC-P), p- 655- 


214 . 

>) 

if 

JO p. 655. 


215 . 

n 

ii if 

p- 656. 


216 . 

n 

if if 

32 (P), r>- 659. 


217 . 

»? 

it ft 

33 (P), p- <J 59 - 


218 . 


a if 

34 ( P), p. 662. 


219 . 


ft ti 

3J (P), p. 666. 


220 . 


it ft 

36 (P), p- 667. 


221 . 

11 

” >j 

37 (P), p. 667. ■ 


222 . 

n 

ff ft 

38 (P), p. 671. 


228 . 

M 

ft ft 

39 (P>< P- 672. 


224 . 

I» 

tr tt 

40 (P), p. 674. 


225 . 

») 

if ff 

41 ( P), p. 675. 


226 . 


fi ff 

42 (P), p. 679. 


227 . 

)> 

ft 77 

43 (P). P- 682. 


228 . 


if 77 

44 (P), P- 684- 


229 . 

» 

77 77 

45 (P), P- 685- 


280 . 

»» 

tt 77 

46 (P), P- 69** 


231 . 

/) 

77 77 

47 (P), P- 694- 


232 . 

17 

17 77 

4S(P), p. 696. 


(1) See Encyclopaedic Dictionary and Encycio Brit act “Attorney.*’ 

♦ 

\ 
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288 . See . ante. See. 4g ( P), p. 698. 
284 ,, » 50 ( P), P- 699. 


PART XXXI. 


(CAaJ>. V. 
235* See See, (^X 

236 A. „ „ „ S2(PX 

236* )i *» »j SS (P)i 

237* n 54 (P)i 

238. „ » ,, 55 (PX 

239. 


Act V, t88t^ ante), 
p. 718. 


720. 

72T. 

722. 

724. 


the protection or pro- 
perty< 


Until prolwte be granted of the will of a deaceased person, or an 
administrator of his estate be constituted, the 
When and ho^R^letri^t District Judge within whose jurisdiction any part 
Judge is to Interfere for property of the deceased person is situate, 

is authorized and required to interfere for the pro- 
tection of such property, at the instance of any 
person claiming to be interested therein, and in all other cases where the 
Judge considers that the property incurs any risk of loss or damage ; and for 
that pupose, if he shall see fit, to appoint an officer to take and keep posses- 
sion of the property. 

Note— This section does not apply to any part of the property of a Native Christian 
who has died intestate. See Act VII of 1901, sec. 3 

Under this section a receiver may be appointed by the Court ( Yeshivant v. 
Shankar I. L. R. 17 B. 388). 


Mahammedan I^w , — The rule of the Court of Chancery that a receiver will 
not be appointed against an executor unless gross misconduct, is shown, is not 
applicable to the case of an executor of the will of a Mahommedan \Hafizabai 
V. Kazi Abdul Karim (1893) I. L. R. 19 B. 83]. 


This section seems to have been Suggested by section* 5 of Act XIX 
of 1841. “An Act for the protection of moveable and immoveable property 
against wrongful possession in cases of successions,” called also the Curator^s 
Act. That Act “was passed in order to meet cases of wrongful possession or 
disturbance of possession under pretended claims of right and discountenance 
the employment of force and fraud” [/bshoda Koomvar v. Gouree Byjnath 
Pershad {1S66) 2 Rev, Civt Cr. Rep. per Jackson J]. 


240. See ante^ See, 

241. »| 

241 A« ,, ,, 

342. ,, 

242 A« y, yy yy 

343. yy yy y» 


56 (PX p- 728* 

57 (PX P- 730. 
5 S(PX P- 731- 

59 (PX P- 732 - 

60 (PX p. 736. 

6t(P), p. 737. 


5 Art XIX, 1841, runs as follows, 
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244, See 

anifey Sec, 

62 (F), p. 738 

245. 


11 

63 (P), p. 742. 

246. „ 

>• 

11 

64 {P), p. 743. 

246 A. „ 

n 

11 

65 (i»), p. 745 

247. „ 


11 

66 (P), p. 74 S- 

248. „ 

tt 

11 

67 (^. P- 746- 

249. „ 

i» 

11 

6S{P), p. 747 - 

250. 1, 

19 

11 

dp (P), p. 748 

251. „ 

11 

11 

70 (P), p. 768 

252. T,* 

11 

11 

71 {P), p. 770 

253* ,, 

!1 

11 

72 (P). P- 77 *- 

258 A. „ 

11 

11 

73 {P), p. 772. 

253 B. ), 

11 

11 

7 ^(P). P- 773 

258 C. ,, 

1» 

»» • 

75 (P), p 774 - 

254. „ 

11 

11 

76 (P), p. 774 

255. .. 

11 

11 

77 (P). P- 779 

256. n 

}i 

11 

7 <?(P). P- 781 

257. 

11 

11 

7 P(P). P- 786. 

258. .. 

11 

11 

A'o (P), p. 788. 

259. 1) 

„ 

11 

S/ (P), p. 789 - 

260. 1. 

11 

11 

S2 (P), p. 790- 

261. „ 

11 

11 

S 3 (P), p. 790 . 

262. 

11 

11 

S 4 {P), P- 796. 

263. ,, 

11 

11 

S6 (P), p. 799- 

264. 

1 ' 

11 

<^7 (P)' P- 80 1. 


PART XXXII. 


Of Executors of their own Wrong. 


9fi5 A person who intermeddles with the estate of the deceased, or does 
” ' any other act which belongs to the office of executor, 

Executor of Ws own t^ere is no rightful executor or administrator in 

wrong. existence, thereby makes himself an executor of his 

own wrong. 


Exceptions. First-Intermeddling with the g^ds of the deceased for the 
purpose of preserving them, or providing for his funeral or for the immeduite 
Lressities ofhis family or property, does not make an executor of his own 


wrong. 

Second.— Dealing in the ordinary course of business with goods of the 
deceased receivedfrom another, does not make an executor of his own wrong. 
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lilustrations, 

(a) k uses or gives away or sells some of the goods of the deceased, or takes them to 
satisfy his own debt or legacy, or receives payment of the debts of the deceased. He is an 
executor of his own wrong. 

{b) A, having been appointed agents by the deceased in his Jife-time to collect his debts 
and sell his goods continues to do so after he has become aware of his death. He is an 
executor of his own^mong, in respect of acts done after he has become aware of the death 
of the deceased. 

(c) A, sues as executor of the deceased, not being such. He is an executor of his 
own wrong. 

266 - VVhen a person has so acted as to become an executor of his own 
wrong, he is answerable to the rightful executor or 
Liability of an execu- administrator, or to any creditor or legatee of the 
tor of bis own wrong. deceased, to the extent of the assets which may have 
come to his hands, after deducting payments made 
to the rightful executor or administrator and payments made in a due course of 
administration. 

PART XXXIII. 

{Chaj>, Vly Act y, jSSj, Ante). 

267 . See ante, Sec. SS {P), p. 803. 

268 . „ „ „ <Sp (F), p. 804. 

269 . An executor or administrator has power to dispo.se of the property of 
the deceased either, wholly or in part, in such manner as he may think fit. 

Illustrations, 

(a) The deceased has made a specific bequest of part of his property. The executor, 
not having assented to the bequest, sells the subject of it. The sale is valid. 

(d) The executor, in the exercise of his discretion, mortgages a part of the immoveable 
estate of the deceased. The mortgage is valid* 

Notffc.— This section so materially differs from section 90 of Act V of 1881, which corres- 
ponds with it, that it may be taken as not incorporated in that Act, 

270 . See ante. Sec. gi (P), p. 825. 

271 . „ „ „ 92 (P), p. 826. 

272 ; „ „ „ 93 (P). P- 830- 

278 ). II II 94 {F)i p. 832. 

274. „ „ 9 S {F)i p. 832. 

276. II < f. II 9 ^ (^)> P* 832. 

PART XXXIV,, 

^ (CAqp, VII, Act V, 1881, ante). 

276 See ante, Sec. 97 (P), p. 834. 

NOTES AND COMMENTARIES. . 

If the deceased has left direction as to the disposal of his body it is the duty 
cX bis p««onal representative to carry out such dirtetions. In the absence of 
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such direction the deceased is entitled to Christian Burial (GUhirt 
Buzzard, 2. Hogg 333, 343; Reg. v. Stewart, 12 A. & E. 773) (i). 


277 . * 5 ?^ ante, Sec, ^8(P), p, 837. 

277 A. „ 

.. .. 99 (P)> P- 845. 

278 . , 

„ „ 100 (P), p. 845. 

279 . 

„ „ 101 (P), p. 848. 

280 . „ 

„ „ 702 (P), p. 849. 

00 

„ .. ^03 (P), p. 852. 

282 . n 

„ ,, ^04 (P), p. 854. 




V. 


Applicatioflrof move- 
able property to pay- 
ment of debt St where 
the deceased’s domicife 
was not in British 
India. 


288 . If the domicile of the deceased was not 
in British India, the application of his moveable 
property to the payment of his debts is to be 
regulated by the law of \thc country in which he 
%vas domiciled^ British India. 


I Illustration. 


\A dtes^ havin,i^ his domicile in a country 'Oihere instruments under seal have priority 
over documents not under seal^ leaving moveable property to the value of lopoo rupees^ 
immoveable property to the value of 5,000 rupees^ debts on instruments under seal to the 
amount of / 0,000 rupees^ and debts on instruments not under seal to the same amount. 
The debts on the instruments under seal aie to he paid in full out of the moveable estate, 
and the proceeds of the immoveable estate are to be applied as far as they •mill extend towards 
the discharge of the debts not under seal. Accordingly ^ one»half of the amount of the debts 
not under seal is to be paid out of the proceeds of the immoveable estate 

Note.— The words in brackets including the illustration have been repealed, the words 
British India” being substituted for the words repealed in the section by sec. 9 of Act VI 
of 1881. 

Creditor paid in part ^ 284. No creditor who has received payment of 

under sec, 283 to bring 
such payment into 
account before sharing 

in the proceeds of im- i- , , ^ 

moveable, property, brings such payment into account for the benefit of 
the other creditors. 


a part of his debt by virtue ol the last preceding 
scctitm, shall be entitled to share in the proceeds of 
the im-moveable estate of the deceased (Kaless he 


Illustration, 

A dies, having his doinicile in a country where instruments under seal have priority over 
instruments not under seal, leaving moveable property to the value of 5,ooo rupees, and 
immoveable property to the value of 10,000 rupees, debts on instruments under seal to the 
amount of 10,000 rupees, and debts on instrument** not under seal to the ^me amount. The 
creditors holding instruments under seal receive half of their debts obt of the proceeds of 
moveable estate. The proceeds of the immoveable estate are to be applied in payment of 
the debts on instruments not under seal until one-half of such debts has been discharged. 
This will leave 5,000 rupees, which are to be distributed rateably amongst all the creditors 
without distinction in proportion to the amount which may remain due to them. 

285 . 10 ^ (P)i P* 

286 . ,, .. .. 106 {P)f P- 861. 

287 . „ » -' 7 . ^07 (P), p. 862. 

288 . » » .. ^oS{P), p. 864. 


(1) See Wms. 737 lotb'Edn. and See 97 (P). 
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289 . 

See ante. Sec. lOg (P), p. 865. 

290 . 


99 

„ no (P), p. 866. 

291 . 

99 

, 99 

„ /// (P), p. 866. 




PART XXXV. 




{Chap. VIII, Act V, 1881 , ante). 

292 . 

See ante^ 

Sec. 11 2 (P), p. 867. 

298 . 

99 

99 

» (P\ p. 871. 

294 . 

99 

99 

„ 114 {P),p. 8 ^^. 

295 . 

99 

99 

p 11 s (A P- 872. 

296 . 

91 

99 

„ 776 (Ap. 874 . 

297 . 

99 


» 1I7 (A p- 875- 




PART XXXVI. 




{Chap. IX, Act V, J88t, ante). 

298 . 

See anie^ Sec. 11 S (P), p 877 . 

299 . 

99 

99 

„ 11g (A P- 877- 

300 . 

99 

99 

„ I20 {P), p. 878. 




PART XXXVII. 




(Chap. X, Act V, 1881 , ante). 

801 . 

See antCy 

Sec. 12J (A P- 879. 

802 . 

99 

99 

„ 122 (P), p. 880. 

OOS.*^ 

99 

99 

„ /2J (P), p. 881. 

804 . 

99 

99 

„ 22.^ (A P- 882. 


805 . Where the testator has bequeathed the residue of his estate to a 
-j person for life without any direction to invest it in any 
bM^thcSto a lomm securities, so much thereof as is not at the 

lor life without olree- 1’™® testator’s decease invested in such securities 
tlon to 'iavwt la pi^- as the High Court may for the time being regard as 
;^r aecuirltlca. good securities, shall be ' converted into money and 

invested in such securities. 

806k -Sm ««*, Stf. las {P), p. 884 . 

807 . „ „ „ i 26 (jF% p. 884 . 

. IM. » » » » 127 (A P- 885 . 
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PART XXXVIII. 

(CAa/. XI, Act V, tS&i, ante). 


809. 

See ante^ Sec. 128 p. 888 . 

810 . 

>y 

„ „ I 2 p (P), p. 889 . 

811. 

»> 

„ „ IJO (P), p. 889 . 

812. 

If 

„ „ rjT (P), p. 891 . 

813. 

)} 

„ „ (A P- 892 - 

314. 

n 

„ „ /JJ (A P- 893 - 

315. 

»» 

„ „ r.J 4 (A P- 893 - 

ns 


PART XXXIX 



(Chap. XII, Act r, 1881 , 1 

316. 

Sec 

ante, Sr. 135 (A P- 894 . 

317. 

n 

„ „ /jd(AP-894- 

318. 

n 

„ „«W(AP-«95- 

319. 


„ „ /J.?(AP-89S- 

320. 

»> 

„ „ /J9(Ap896. 

321. 

11 

„ „ 140 (A P- 898 . 

322. 

»» 

„ „ /r^/(AP-899- 

323. 

»» 

„ „ 142 (A p- 899 - 

824. 

>» 

„ „ t43 (A P- 900- 

325. 

»5 

, „ /./^(AP-90>- 

326. 

n 

„ „ r45 (A P- 90’- 

826 A. „ 

„/4r.y^(A P- 902- 


PART XL. 

(Chap. XIII, Act P", 1881, ante). 

327. ante. Sec. 146 (P). P- 903- 
828. „ .. ^^7 (n P- 905- 

PART XLI. 


Miscellaneous, ^ 

< wrifina of anv of the kinds, specified in the 
329. For every to this Act, an’d which shall made or 

Repealed. executed after the commencement of this Act, there 

Stamps Of fees o« j®f- , ,, . navable to Government a stamp duty or fee of 

Nott-TM. «oU.. "iLtirW te dMtned or Blen to .upersedo 

380. Nothing conuin^m ^ guPe,, u,d ptirileges of the 

. „ Ad£n.toroG^o»l »d O ^i hg Ad m^goy 
Saving of fights. f^„-ral of Bengal, Madras and ^mbay respeaiwiy, 

dirties, and pfivtteges .ander or by virtue of Act VIII of 1855 /Af 

Administfatof-Genefat ,;snder or oy vu 
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t}»o$ke and duties gf Administraior-Geiterai^ Act XXVI of i860 
1855), tb«! R^immtal Debts Act, 1863, and the 
^raj^^GHr-Qeneiat’s Act, 1865 > Bind it shall be die'^al^ of the Ma^trate or 
Giief officer charged with the executive administration of a. district or 
iditCe in. iB’iMinal matters, whenever any person to whom the provisions of this 
. Axit shali apply shall die within the limits of his jurisdiction, to report the circuttf- 
lltamses witnout^lay to the Administrator-General of the Province, relaining^ 
bn^perty ndder ms charge until letters of administration shall have been obtaiffid 
that officer or by some other person, when the property is to be delivered 
nwer to. the person obtaining such letters, or who may obtain probate of the will 
{if any) of the deceased. 

-—This section was repeated by Act XXIV of 1867. 


The provisions of this Act shall not apply to Intestate or Testamen- 

Sw^ion to property ^“‘'cession to th^ property of any Hindu, 

Muham« Muhammadan or Buddhist ; nor shall they ayiply to 
myalls Of' Buddhists any will made, or any intestacy occurring before 
iwidocirUin Wills, In- the first day of January, 1866. The fourth section 
iestades, ^d mmiages . g|^ii ^ot apply to any marriage contracted before the 
not ^eeted by this Act. ^ 

yUis section exempts the property of Hindus from the operation of this Act, 
h^.t^ere is no prohibition to a Hindu succeeding under it, to the property of a 
\Adfninistratar Gen, Madras v. Anandchari (1884) 9 M., 466.] 

^;As to the meaning and application of the words “Hindus” and “Buddhists” 
2. Hindu Wills Act (XXI of 1870). 

.^ ^* l'or the purpose of this section a Hindu etc. must be a Hindu etc. at the 
of his death. \Nepenbala Dabi v. Siti Kanta Banner/ee (igio) 12 
(^L. J. 4591 - 

882 * The Governor-General of India in Council shall from time to time 
; - - Hive power, by an order, either retrospectively from the 

passing of this Act, or prospectively, to exempt from 
f uc f secty or tribe in the operation of the whole or any part of this Act the 
Briti^ indU from the members of any race, sect, or tribe in British India or 
a^atioii erf this Act. any part of such race, sect or tribe, to whom he may 
eotuiider it impossible or inexpedient to apply the provisions of this Act, or of the 

of the Act mentioned in the order. The Governor-General of India in 
^Upcil #lall also have power from time to time to revoke such order, but not 
the revocation shall have any retrospective effect. All orders and revo- 
mado under this section shall be published in the Gazette of India. 

p^^88. (i) When a grant of probate or letters of administration is revoked 
p,<j»ihulled under this Act, the person to whom the grant was made shall 
mplKth deliver up the probate or letters to the Court which made the grant. 

If such person wilfully and without reasonable cause omits so to deliver 


probate, or letters, he shall be punished with fine which may extend to 
;^)bhen!satid rapees, or witli. unprisonmerd of either description for a term 
may e4^ to three .months, or with both. 

‘Note, Tlilii'eiWrtioe sec. 17 1889. See Sec. 157, Ayp, A: ' 








